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IMPEANCJIOBHUE

Hactosimuii yueonuk «I'pakaanckoe mpaBo. OOIue MOJIOKEHUS
NpeAHA3HAUYCH CIEeIUAIbHO ISl MOJTOTOBKM OakallaBpOB-IOPUCTOB Ha
HAuyaJIbHOM JTamne M3y4eHHUs OOIIUX IMOJOXKEHUU TPa’KJaHCKOTO Mpasa.
OT akageMHUYE€CKHX YYEOHMKOB, MPEAHA3HAUYCHHBIX ISl TOJITOTOBKHU
FOPUCTOB, €r0 BBITOJTHO OTJIMYAET IIPEIEIIbHAS JAKOHUYHOCTD, IIPOCTOTA
Y JOCTYIIHOCTh H3JIOKEHHUsI Marepuaiia. BMmecrte ¢ TeM Mbl HE CBEH
U3JIOKEHWE Marepuajia ydeOHOro Kypca K YIPOIICHHOMW CXeMe,
XapaKTepHOW IS OJHOTOMHBIX YUYE€OHHMKOB, HCHOJb3YyEeMbIX IS
W3YYCHUS TPAKIAHCKOTO MpaBa Ha HEIOPUANYECKUX (PaKyabTeTax.

[Ipu nomaue marepuana aBTOPbl UCXOJWJIM U3 TOTO, YTO B OCHOBE
COJIEp)KaHUsI COOTBETCTBYIOIIMX TIJIaB Y4e€OHHMKa JOJDKHA OBITh HE
TOJILKO MH(POPMAIIUS O COAEPKAaHUU HOPM JIEUCTBYIOIIETO POCCUHUCKOTO
3aKOHOJIATEJIbCTBA, HO M CYIIHOCTh [MBWIWCTUYECKUX MOHATHUH,
IPAXKIAHCKO-TIPABOBBIX KAaTErOpUM M IOPUIUYECKUX KOHCTPYKLIMU C
y4E€TOM JOCTHKCHUN COBPEMEHHON POCCHICKOM U 3apyOeKHOW HayKu
rpaxaaHckoro  mpaBa. Kputuyeckuil aHanu3  TpaHchopMaluu
HA3BaHHBIX I[PABOBBIX SABJICHUW B  JCHUCTBYIOLIEE POCCHUMCKOE
3aKOHO/ATENLCTBO TO3BOJSIOT (POPMUPOBATH IOPUCTOB, CIOCOOHBIX
JIETKO aJanTUPOBATHCS B YCIOBUSX JACHCTBUS HECTAOMIBLHOTO M MOPOM
IIPOTUBOPEUUBOIO  TPAXKIAHCKOTO  3aKOHOAATENbCTBA  POCCUMCKOU
denepanuu.

I[Ipu  packpeiThmn COEPIKAHUS OCHOBHBIX MHCTUTYTOB
IrpOXJIAaHCKOTO TIpaBa aBTOpPhl Y4eOHHMKAa IIOCTapajuCh H3Jararh
HauOoJee YCTOSBIIMECS B HAYYHOU OKTPUHE MOHSTHUS W KaTErOpHH,
MOJYYMBIIHUE, KakK IPABWIO, 3aKPEIUICHUE B  JICMCTBYIOIIEM
IpaXXJaHCKOM 3aKOHOAATENbCTBE. KpoMe TOro, Ml Ty4YIIero yCBOCHUS
U 3aKpEeIUICHUs] TEOPETHUYECKOT0 Marepualia B YYEOHHUKE COJIepiKaTcs
Marepuayibl  MPABONPUMEHUTEIIBHOW  TMPAKTUKHA, COMPOBOXKIAEMbIC
apryMEHTHUPOBAHHON aBTOPCKOM OIIEHKOM, CIIOCOOCTBYIOIICH JTydIIeMYy
YCBOCHMIO YU4€OHOIr0 Marepuania CTyJACHTaMHU.

CuctemMaTuka U3JIOKEHHUS  Y4eOHOro  Kypca  CYIIECTBEHHO
npuOnmkeHa K CTpykrype ['paxmaHckoro kogekca Poccuiickoit
Oenepanuun. Kak moka3plBa€T MHOTOJIETHUY OIBIT MPEMOAABAHUS, TAKOU
MOIXOJT MO3BOJISIET C OOJIBIIIMM YCIIEXOM IOCIIeI0BAaTEeIbHO YCBAaWBaTh
IOAOTPACIM M OCHOBHBIE MHCTUTYThl T'PaXXJAaHCKOIO IIpaBa B

3



HEpa3phIBHOM CBSI3M C TPAKIAHCKUM 3aKOHOJATEIHCTBOM, HAyKOMH
IPaXXJaHCKOTO MPaBa U MPABOIIPUMEHUTEIBHON TPAKTUKOM.

Y4yeOHUK 0XBAaThIBA€T OCHOBHBIC MOJIOKCHHS TPAXKIAHCKOTO TIpaBa,
B TOM YHCJIC TIOHATUE, UCTOYHUKHU TPAXKIAHCKOTO MpaBa U IPakIaHCKOE
npaBooTHouieHrne. [logpoOHO paccMOTpPEHBbl CYOBEKTHI U OOBEKTHI
IPKIAHCKUX TIPaB, CACJIKH, OCYIICCTBICHUE W 3allliTa TPaKIaHCKUX
nmpaB, B TOM 4YHCJI€ CHCIKHA, WHCTUTYT TIPEACTaBUTEILCTBA U
JIOBEPEHHOCTH, a TAK)KE CPOKU B TPaXJaHCKOM IpaBe.

Conepxanne ydueOHOro Kypca HaleJE€HO Ha PEIICHHE CIEMYOIINX
OCHOBHBIX 3aJlad TIOJTOTOBKM COBPEMEHHOTO IOPHUCTA: TIOJIyYCHHE
3HAHUM OCHOBHBIX Hayajl W HOPM TPaKJAHCKOTO 3aKOHOAATENIbCTBA
Poccun;  ycBoeHHWE  OCHOBHBIX  HampaBiICHUW W TEHJICHIIHMM
dbopMHUpoOBaHUS CyICOHOW MPAKTUKH MPUMEHEHHS 3aKOHOB; MOJyYCHHE
KOMIETEHIIMA W TPAKTUUYECKUX HABBIKOB OCYIIECTBICHHUS M 3aIlUTHI
IpaXJIaHCKUX TpaB. PemreHne 3THX 3aa4 HampaBIeHO Ha JOCTHKCHUE
[JJaBHOM 1I€JIM — MOATOTOBKM IOpUCTa-0akajiaBpa, BOCTPEOOBAHHOTO
paboromareneM Ha  phIHKE  OKa3aHWS  OPUAMYECKUX  YCIYT,
OCYIISCTBICHUS W 3alllUThl HMMYIICCTBEHHBIX TIpaB TpaXIaH W
IOPUINIECKUX JIHII.

B.Il. Kambiuwmanckuii - 00kmop 0puouveckux Hayk, npogheccop,
nouemmuwvili  pabOMHUK  BbICULE20 NPOPDECCUOHATbHOZO 00pPA308aAHUS
Poccuiickoii @eoepayuu.



Paszpnen 1. OBINUE ITOJTOXKEHUSA

I'maBa 1. I'paxxaanckoe npaBo, Kak HayKa, 0Tpacjb IpaBa
U Y4eOHBIH KYypC

1.1 IloHsATHE IPAXKAAHCKOIO NIPAaBA KAK HAYKHU, 0TPACJIH IIPpaBa
U y4e0HOro Kypca

['paxkgaHckoe TMpaBo, Kak IOPUJIMYECKAs] KaTEropus UMEET
HECKOJIbKO 3HAU€HUN B 3aBUCMMOCTH OT TOTO, YTO MMEHHO SBJISETCS
MPEAMETOM E€r0 U3yUCHUS:

- HayKa TPaXJAHCKOTO TIIpaBa Kak CHUCTEMa 3HaHUU O
3aKOHOMEPHOCTSIX rpakIaHCKO-TIPaBOBOTO peryIupoBaHUS
OOIIIECTBEHHBIX OTHOIIICHUH;

- OTpacib POCCUUCKOTO MpaBa KaK CUCTEMa I'PakKIaHCKO-TIPABOBBIX
HOPM;

- TpaXJaHCKOE 3aKOHOJATEIbCTBO KaK cHUCTEMa (eaepaibHbIX
3aKOHOB, COJIEPIKAIIUX HOPMBI TPAXKIAHCKOTO TIPaBa;

- ydeOHasi JUCHMIUIMHA KAaK CHUCTEMa 3HAHUW O TPaKIaHCKOM
pase.

I'pasicoanckoe npaeo, Kak Hayka npeocmasisiem cooou cucmemy
3HAHUW O  3AKOHOMEPHOCHMAX  CMAHOGNEHUA U  PA3GUMUA
2PaXsCOAHCKO-NPABOBLIX AGICHUIl, AGNAIOUWUXCA NPEOMEMOM HAYKU
2PaXrcOancKko20 npaed. ITO JEATEIBHOCTh M0 TMOJYYEHUI0 HOBBIX
3HAHUW O TPAXKIAHCKOM IIpaBe, OTBEYAIOIMIMX MOTPEOHOCTAM
IpaXXIaHCKOTO 000pOTa.

Ilpeomemom nayku zpasrxcoanckozo npaea SBISIIOTCA TPAXKIAHCKOE
3akoHogaTenbcTBO (I'paxnanckuii komexkc P® (manee - I'K) u unbie
(denepanbHble 3aKOHBI), MHbIE MIPaBOBbIe akThl (yka3bl [Ipe3unenta PO
u nioctaHoBieHust [IpaButenbctBa P®), akThl MHUHUCTEPCTB W MHBIX
dbenepanbHbBIX OPraHOB MCIOJHUTEIILHON BJIACTH, COAEPMKAIIUE HOPMBI
IPpaXXIAHCKOTO TMpaBa, 00bIUAM, a TAKXKE OOUICNPU3HAHHBIC MPUHIIMIIBI
U HOPMBI ~ MEXIYHApPOAHOTO  YacTHOTO  MpaBa, MEXKIYHAPOIHBIC
noroBopsl Poccuiickori @denepanuu, MpaBOIPUMEHUTENbHAS IPAKTUKA
U, HaKOHEl, OOUIECTBEHHbIC OTHOIICHUS, PETYIUPyeMble HOPMaMHU
IpaXJIaHCKOTO TpaBa.

JInst BBIpaOOTKM HOPM, OTBEYAIOIMIMX MOTPEOHOCTSIM YYACTHUKOB
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rpakJaHCKOTO  000poTa, HEAOCTAaTOYHO 3HAHMM  JICHCTBYIOIIMX
HOPMATHUBHBIX AaKTOB W MPAKTUKH WX MNpuMeHeHHs. BripaboTka
MpEIIOKEHUM 1o COBEPIICHCTBOBAHUIO JEUCTBYIOIIETO
3aKOHOJIATEIhCTBA MPEIOJIaraeT B KaueCTBE 00s3aTE€IbHOTO YCIOBUS
HaJuyue  TIIyOOKWX  TO3HAaHWMM  XapakTepa | CyIIHOCTH  TeX
OOIIIECTBEHHBIX OTHOILICHUH, KOTOpPbIE HYXJAIOTCS B PEryIUPOBAHUU
HOpMaMu TpaxaaHckoro mpaBa. Coliep’KaHHE TPa)KJIaHCKO-TIPABOBBIX
HOPM B 3HAQUUTEIBHOM  MEpE  NPEAONPENENIIETCS  XapaKTepoM
U CYIIIHOCTBIO PETYIUPYEMbIX UMU OTHOIIICHUH.

Memoowvt Hayku 2paxcOaHcko2o npaea TPEACTABIAIOT CO00M
COBOKYIHOCTh TIPHUEMOB, CIOCOOOB H CPEICTB, MPUMEHSIEMBIX IS
U3YUYEHUS] MCCIEAYEMbIX IIPABOBBIX SIBJICHUW C IEJIbIO MOJTYUYECHUS
HOBBIX 3HaHWU. B Hayke TIpakJaHCKOrO TMpaBa HauboJee YacTo
NPUMEHSIIOTCSL CIEAYIONME OOIIEHAYYHbIE M YACTHO-HAyYHbIE METObI
MO3HAHUSA:

- ouQIeKmu4decKull Memoo, IIpeIIOoIararo i aHaJIn3
HCCIIEIYEMOTO SIBJICHUS B Pa3BUTUM U YCTAaHOBJICHHWE IPUUYUHHO-
CJICICTBEHHBIX CBSI3€il 3aKOHOMEPHOCTEMN ATOTO Pa3BUTHS;

- cucmemmwvlll Memoo, ITO3BOJIOIIMA HCCIeN0BaTh OOBEKT Kak
OpraHW30BaHHYIO OINpPEIACICHHBIM 00pa30M COBOKYITHOCTh AJIEMEHTOB,
0o0JaaloNIyl0  OMPEACICHHON  CTPYKTypor U ()yHKIIMOHAJIBLHBIM
€IMHCTBOM,;

- Memoo CpagHUMeNbHO20 NPABOBEOeHUs XAPAKTEPUZYETCS TEM, UTO
OH TIO3BOJISIET COIMOCTaBUTh OJHOPOJHBIE TMPABOBBIE  SIBJICHUS,
KaTeropuw, UHCTUTYTHI, 3aKpeIUICHHBIC B HOpMax paHee
JIEMCTBOBABIIIETO 3aKOHOAATEILCTBA U 3aKOHOJIaTENIbCTBA APYTUX CTPAH;

- MemoO KOMNJIEKCHO20 UCCe008aHUs TIO3BOJISIET aHAJIU3UPOBATh
IpakJJaHCKO-TIPABOBBIE SIBJICHUS C MCIOJIb30BAaHUEM JTIOCTHKCHUN HAYyKU
IpYrux oTpacieil 3HaHui: Quiocodur, HUCTOPUHU, SKOHOMHUYECKOU
TEOPHHU.

3aoauu HAYKU 2PAsHCOAHCKO20 NPABA.:

1) pa3paboTka W YTOUYHEHHE COACP)KAHUS OCHOBHBIX IOHATHUI
U KaTeropuil TPaKIaHCKOTO IIpaBa, COBEPIICHCTBOBAaHHWE MEXaHH3Ma
MPABOBOTO PETYJIUPOBAHUSI OOIMIECTBEHHBIX OTHOIIECHUM, SBIISIFOIINXCS
MPEAMETOM T'PaXKIAaHCKOTO MPaBa;

2) BbIpaOOTKa IIPEIJIOKEHNH, HaIPaBJICHHBIX Ha
COBEPIIECHCTBOBAHUE JICVCTBYIOIIETO 3aKOHOJATEIbCTBRA;
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3) o00oOmeHne MpaBONPUMEHUTEILHON MPAKTUKH C  I1IEJIbIO
bopMHUpPOBaHUS €IMHOOOPA3HBIX TMOAXOJOB K MPUMEHEHUIO HOPM
rpaXkXJJaHCKOTO 3aKOHOAATEIbCTBA;

4) co3maHue HaydyHO OOOCHOBAaHHBIX KOHIEHIIUM JajJbHEHIIEro
Pa3BUTHS IPAXKAAHCKOTO 3aKOHOAATENBCTBA.

I'pasicoanckoe npaso, Kak y4yeOHasa OucyunjauHa TPU3BAHO
o0ecneunTh HM3y4YeHHWE HOPM TPAXKAAHCKOTO TMpaBa U MPAKTUKUA MX
IIPUMECHEHUS HA OCHOBE IMIOJYYEHHBIX HAYyKOM TPa)XJIAHCKOTO ITpaBa
pe3ynbraroB. Hayka rpakaaHCKOro mpaBa Y rPaKJIaHCKOE IMPaBO, KaK
y4eOHas TUCIUIIIIMHA TECHO B3aUMOCBSI3aHBbl.

Ilpeomem czpasxicoanckozo npaea Kak y4eOHOU OUCUUNTIUHBL
SBJISIETCS YCBOCHHE BBIPAOOTAHHBIX HAYKOW Tpa)xJaHCKOro IpaBa
MOHATUM, WJE€H, TEOpUH, KOHLUECNIUW, HOPM JIEMCTBYIOLIETO
FPaXKIAHCKOTO TIpaBa, a TAaKXKE MPAKTUKH HUX MOPUMEHEHUS. OITO
MO3BOJISIET  O0ECHEUnTh  YCBOEHHE  (PYHIAaMEHTAIbHBIX  3HAHUM
MO3UTUBHOIO TpaBa, MOHUMAHHWE TCHACHUMN JAJBHEUIIETO Pa3BUTHUS
COBPEMEHHOTO TpaXKJAaHCKOTO 3aKOHOAATENbCTBA. YUEOHBIM KypC
IPpaXIAHCKOTO IIpaBa MperoaracT TakKe BIPaOOTKY Y 00yUaroIIMXCs
MPAKTUYECKUX HABBIKOB (KOMIETCHIIMN) IO MPUMEHEHUIO HOPM
IPAXJIAHCKOrO IpaBa. B pe3yaprare HE3aBUCUMO OT HW3MEHEHUMU
TEKYIIEro 3aKOHOJATEJIbCTBA TMOJIYYCHHBIC 3HAHWS, KOMIIETCHIIUA H
HaBBIKM JAlOT BO3MOXHOCTh OakajaBpaM W MarucTpaM MpaBa Ha
MIPAKTHUKE OBICTPO aJaITUPOBATHCS K HOBBIM YCIIOBHUSIM.

['paxkgaHckoe TpaBo, Kak ydeOHas AUCHUIUIMHA U3y4aeT UCTOPUIO
€ro  CTAHOBJICHUS W Pa3BUTHUS, TMPEIMET, METOJ, HWCTOYHHUKH
IrPaXJAHCKOTO TMpaBa, MOHATHE NPABOOTHOLICHUS U HOPUIAYECKUX
(bakToB, CyOBEKTOB 1 OOBEKTOB IIpaBa U T.1.

B uenom yueonwiii xypc «Ipasxccoanckoe npago) TNpenCTABISIET
co00il cucteMy 3HaHUK OO0 MCTOYHUKAX TPaXJAaHCKOTO MpaBa, UJESX,
TEOpUSIX, KOHLEMIMAX W TEHICHUUSIX JAJbHEUIIEr0 Pa3BUTHUS
COBPEMEHHOI0 TPa)XJAaHCKOTO 3aKOHOAATEIbCTBA W MPAKTUKU €ro
MIPUMEHEHUS

I'pasicoanckoe npaeo, Kak ompaciv PpPOCCUICKOZ0 npasa
npeocmaeisiem coooit COBOKYNHOCHLD nPaABo6bIX HOpM,
Peyupyromux UMyuieCmeeHHble U JUUHble HeUMyu|eCmeeHHble
OMHOWIEHUA, OCHOBAHHbIE HA pPABEHCMEe, a 6 Cy4asnx, npAMo
NPeOyCMOMPEHHBIX 3AKOHOM, U HA 6J1ACHHOM NOOYUHEHUU OOHOU
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CHIOPOHbI Opy20il, A6MoOHOMUU eonu U UMyW|ecmeeHHoul
000C001eHHOCIMU YUACMHUKO8 2DANHCOAHCKO20 000poma.

['paxkgaHckoe TMpaBO 3aHUMAET OJHO M3 IEHTPAIBHBIX MECT
B CUCTEME POCCUUCKOro mpaBa. Pa3BuTuhe TpaxIaHCKOro Ipasa
HampaBjIeHO Ha OO0ECNeUYeHUEe YCTOMYMBOTO pPa3BUTHUS POCCUNUCKOMN
HSKOHOMUKH, TIOBBIIICHWE >KU3HCHHOTO YpPOBHS POCCHUSIH, DPa3BUTHE
NpeANPUHUMATENIHCTBA, MOBBIIICHUE KAu€CTBAa TOBAPOB, pabOT U YCIYT,
a TAK)KE TapaHTUPOBAHHOW 3aKOHOM 3alllUThl MUMYIIECTBEHHBIX ITPaB
rpaXaaH U uX OObEIUHECHUH.

Hopmbl Tpak1aHCKOTro (4aCTHOTO) U HOPMbI IMYOJIMYHOTO IpaBa B
3aBUCUMOCTA OT JOMHUHHUPYIOIIUX HHTEPECOB OOIIECTBA MOTYT
peryaupoBaTh OJHU U T€ e OOIlEeCTBeHHbIC OTHOoIeHus. Hampumep,
rpOXIAHCKOE  TPaBO  PETYJIUPYeT  OTHOIICHHUS,  BO3HHUKAIOIIHE
B OTHOIIICHUH OOBEKTOB YACTHOW W TOCYIapCTBEHHON COOCTBEHHOCTH.
[IpuBatu3anusi TOCYIapCTBEHHOIO U MYHMIUMIIAJIBHOTO HMMYIIECTBA,
pe3epBUpPOBAHUE U U3BSITHE 3eMEJIbHBIX y4aCTKOB TUTSt
TrOCYJAPCTBEHHBIX M MYHHUIMNAIBHBIX  HYXJ  HENOCPEIACTBEHHO
3aTparuBalOT KakK MHTEPECHl OTIEJIbHO B3SITOM JIMYHOCTH, Tak
Y UHTEPECHI OOIIECTBA B IIEJIOM.

Cdepa meiicTBHS YACTHO-TIPABOBBIX HOPM HE HMEET SBHO
BBIPAXEHHBIX HEM3MEHHBIX rpanui]. OHa MOXKET CMEIaThCs B CTOPOHY
MyOJIUYHOTO npaBa, KoTa MyOJIUYHO-TTPABOBOM OPSI0K
peryaupoBaHusl OONIECTBEHHBIX OTHOUIEHHWN B OOJbIIEH CTENEeHU
OoTBe4aeT uHTepecam obmiectBa. Hampumep, npu conunanuzme B CCCP
3emiisi  (akTUUECKH Oblla M3bATAa U3 TPaxJaHCKOro o0oporta
Y HaXoJWjach B UCKJIIOYUTEILHOW  COOCTBEHHOCTH  TOCYJIapCTBa.
B HacTosiiiiee Bpemsi 3eMeNbHBIE Y4YacTKH, OOOCOOJICHHBIE BOJIHBIC
OOBEKTHl W JJa)K€ YYacCTKA HEAP MOrYT BBICTYNAaTh MNPEIMETOM
Pa3IMYHBIX IPAKIAHCKO-IPABOBBIX CHICJIOK.

[Ipy neneHuM POCCUHCKOTO TpaBa Ha OTPACIU TpaBa OOBIYHO
UCIIOIB3YETCsl MPEAMET U METOJI IIPABOBOTO peryinpoBaHusi. B cucreme
POCCHIICKOTO TIpaBa Ipa)KJaHCKOE MPaBO SIBISICTCS HamOosiee KPyHmHOU
oTpaciipio mpama. [ TOro 4ToOBI BBIACIUTH U YCIOBHO 000COOUTH
IpaXIAHCKOE IMPABO U3 CUCTEMbl B3aMMOCBSI3aHHBIX HHBIX OTpacieu
POCCHIICKOTO TIpaBa OOpaTUMCS K €ro IMpeaMeTy U METOAY MPaBOBOTO
perynupoBaHus. [pakJaHCKoe TMpaBO PETYIUPYET OOIIECTBEHHBIC
OTHOILICHUS, 00bEIMHEHHBIE OOIIMM METOJOM PETYIHPOBAHUSL.
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1.2 IIpeamMeT u MeTOX rPAKAAHCKOTO MPaBa

Ilpeomemom zpasricoanckozo npaga A6AAIOMCA UMYULECIEEHHbLE
U JIUYHbIEe HEeUMYUW|eCMEEHHble O00uieCmEeHHble OMHOWIeHUA,
Ypezyiuposanuvie 2pascoOaHCKumM 3aKOHO0AMeNbCmeoM HA OCHOGe
PpaeeHcmea, 61aCMHOU He HNOOYUHEHHOCMU U UMYWLECMEEHHOU
CAMOCIMOAMEIbHOCIU UX YUACHHUKOS.

Hmywiecmeennvle omuouwienus npeacTaBIAIOT cO00M OTHOIICHHUS
[0 BJAJCHUIO, IIOJb30BAHUIO U PACIIOPSKEHUIO MaTepUATbHBIMU
OJlaraMu, KOTOpbIE CKJIQJBIBAIOTCS MEXAY YUYaCTHUKAMHU TPa)JaHCKOIO
oboporta. K uMyIieCTBEHHBIM OTHOCSITCS OTHOIIEHHS COOCTBEHHOCTH,
BO3HHUKAIOIIUE MEXKIYy COOCTBEHHHUKOM BEIIM U MHBIMU JIMIIAMH, a
TAK)KE OTHOLIIECHUS, BO3HHUKAIOIIME TMPU IIepeaadye MUMYIIECTBA BO
BJIAJICHUE U MOJIb30BAHUE II0 PA3JIUYHBIM TI'PaXKIAaHCKO-IIPABOBBIM
CIHeJIKaM.  DONBIIMHCTBO  UMYIIECTBEHHBIX  OTHOLICHUW  HOCHUT
DKOHOMHMYECKUW XapakTep. OTO O03HA4aeT, 4YTO OHM BO3HUKAIOT,
U3MEHAIOTCSA U IPEKPAIAIOTCS 110 MOBOAY  BELIEW, HMEKLINUX
DKOHOMHUYECKYIO [IEHHOCT.

Hmywecmeennaa 0060cobaenHocms YYaCTHUKOB TI'PaKIaHCKOTO
o0opoTa mpeanojaracT OCYIICCTBICHHUE B3aUMHBIX PacCYeTOB MEXKITY
HUMUA TPU OCYILIECTBICHUU CHAECIOK MO OTYYXKICHUIO HUMYIIECTBA,
COBEPILICHUIO pabOT M OKazaHUIO yciayr. OTcyTcTBHE 000COOIEHHOTO
MMYyIIECTBA Yy TpaXJaHWHA WA OPUIUYECKOIO JHULA SABISAETCA
CYIIECTBEHHBIM MPENATCTBUEM JJI 3AKJIIOYCHUS PA3JIMYHBIX CJIEJIOK,
MOCKOJIbKY OOJBIIMHCTBO W3 HHUX HOCIT BO3ME3IHBIN XapakTep
Y PEAIIOIAraroT BCTPEYHOE YIOBIETBOPEHUE. B CBA3U C 3TUM MPEAMET
IpaXIaHCKOTO TpaBa B 3HAYMTEJIBHOW Mepe OorpaHuyuBaeTcs cdepoii
TOBAapPHO-JECHEKHBIX OTHOIIECHUH, COCTAaBISIOIIUX OCHOBY JIFOOOM
Pa3BUTOU PBIHOYHOW SKOHOMUKH.

Pagencmeo ywacmnukoe zparicoanckozo npaea (T.€. OTCYTCTBUE
BJIACTU Y MOJYUHEHUS) SIBJISIETCS BAXKHEHIIIMM MPU3HAKOM T'pakAaHCKO-
MMPaBOBOTO peryaupoBaHus. Opuamyeckoe paBEeHCTBO YYaCTHUKOB
TPaXIaHCKHUX MIPABOOTHOIIIEHU I 00yCJIOBIICHO NEUCTBUEM
SKOHOMHYECKUX 3aKOHOB. JTO O3HAYAET, YTO TPAXKJAHE U IOPUIUUYECKUEC
JYlla WMEIKOT PAaBHBIE IMPaBa B 3aKIIOYEHUU PA3JIUYHBIX TOTOBOPOB
C TEMU JIMIIAMU M Ha T€X YCJIOBHUAX, KOTOpHIC B HaMOOJBIICH CTEICHU
OTBEUAIOT MX HUHTEepecaM. IIoHyXIAeHUEe K 3aKJIIFOYCHUIO J0rOBOpA HE
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JOITYCKAETCs, 3a UCKIIOUYCHUEM CIIy4aeB, MPEIYCMOTPEHHBIX 3aKOHOM.
Hanpumep, B cuiy 3aKoHa JOTOBOP PO3HHUYHOM KYIUIM MPOJAXKH
SBJISIETCS TyOJUYHBIM JJOTOBOPOM, U MPOAABEI] 00sI3aH €ro 3aKII0YUTH C
J00BIM (DU3UYECKUM JTUIIOM.

BMmecTte ¢ TeM 3KOHOMHYECKAass UEHHOCTh BELIECHW, IO ITOBOAY
KOTOPBIX BO3HHUKAIOT HMMYIIECCTBEHHBIC OTHOIICHUS, HE SIBISIETCS WX
00s13aTeNbHBIM TpU3HAKOM. K HMMYIIECTBEHHBIM OTHOCSTCS W TaKue
OTHOIIEHHUS, KOTOPbIE BO3HUKAIOT MO TOBOMY BEIIM, HE 00JagaroIei
SKOHOMUYECKOW  IIEHHOCTbIO. OTHU  OTHOIIEHUS  MOTYT  OBIThH
oOyCJIOBJICHbI JIMYHBIM HMHTEPECOM JuIla K Bemu. Hampumep, B
coorBeTcTBUM co cT. 1055 I'K nyOmuuHoe oOeliaHue Harpaabl 3a
OOHapyX€HHE  TMPOMABIIETO0  JIOOMMOro  IIEHKa  IOPOXKIaeT
UMYIIIECTBEHHOE IPAaBOOTHOIIIEHUE B BHJE OOS3aHHOCTH BBIIUIATUTH
BO3HArpa)KJcHUE JIUILY, 0OOHAPYKUBIIIEMY ITICHKA.

JTuunvle neumyuwiecmeennovle OMHOUIEHUA BO3HUKAIOT 1O TOBOIY
HEMaTepUAIbHBIX O1ar U 00beKTOB. J[JIT HMX XapaKTEepHbI CICAYIOLINE
OCHOBHBIE NMPU3HAKHU:

- OTCYTCTBUE SKOHOMHMYECKOTO COAECPkKAHHUS HE3aBUCUMO OT HX
CBSI3U C UMYIIIECTBEHHBIMU OTHOIIECHUSIMU;

- TPEAMETOM JTHUX OTHOILICHUH BBICTYNAIOT HEMAaTepUAIIbHBIC
Onara;

- HeMaTepHuajbHbIe O1ara HEOTACIUMBI OT TUYHOCTH.

JInyHblE HEMMYIIECTBEHHBIE OTHOIIEHUS JIENIATCS HA JIBE TPYIIIbI
B 3aBUCUMOCTH OT UX CBSI3U C UMYIIIECTBEHHBIMU OTHOIIICHUSMHU.

Ilepgyro zcpynny JuuHbBIX HEUMYU|CCHEEHHBIX OMHOUIEHUI
COCTABJISIIOT JIMYHBIE HEHWMYIIIECTBEHHBIE OTHOILICHUS, CBS3aHHBIE C
MMYIIIECTBEHHBIMUA. JTO OTHONIEHHWS MO TIOBOJly aBTOPCTBA Ha
NPOU3BEACHUS HAYKH, JUTEpPaTypbl, HUCKYCCTBA U WHbBIC PE3YJbTaThI
WHTEJJIEKTYaJIbHON AesiTenbHOCTH. OHM caMH 1O ce0e SIBIAIOTCS
BIIOJTHE CaMOCTOSITEJIbHBIMU OOIIECTBEHHBIMHU OTHOIIICHUSIMU. BMecTe ¢
TEM B CBA3M C  OCYIIECCTBICHHMEM TIIpaB HA  PE3YJbTaThI
WHTEJJIEKTYaJIbHOM ~ JEATEIbHOCTA  BO3HHUKAIOT  MMYILECTBEHHBIC
OTHOIIICHUS, B paMKaxX KOTOPBIX MOSBISETCS HEOOXOAUMOCTH BBITLIATHI
aBTOPY  aBTOPCKOIO  BO3HATPAXICHHUS 34  HCHOJIB30BAHHUE  €r0
npousBeAeHus. OObEKTaMU 3TOM TPYIIbl OOUIECTBEHHBIX OTHOIICHUM
SBJISIIOTCS] TAK)KE UCKIIFOUUTENIbHBIE MpaBa GU3NUECKUX U HOPUIUICCKUX
JUIl Ha U300peTeHHE, TMOJIE3HYI0 MOJEib, MPOMBIIUICHHBIN 00pasell,
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CEJIEKI[MOHHOE JIOCTHKEHUE, TOBAPHBIN 3HAK U 3HAK OOCITY>KUBAHUS.

Bmopyro zpynny JuuHbIX HEUMYWECMBEHHBIX OMHOUIEHUI
COCTABJISIIOT JIMYHBIE HEUMYIIECTBEHHBIC OTHOIICHUS, HE CBSI3aHHBIC C
UMYIIECTBEHHBIMU. OHM BO3HUKAIOT IO MOBOJY HEOTUYKIAEMBIX ITpaB
U CBOOOJ] yenoBeka U rpaxaannHa. OCHOBHOE Ha3HAYEHHUE ITUX IPaB U
CBOOO/T 3aKJIIOYAETCSI B TOM, UTOOBI 00€CIeUuTh (PU3UYECKOE 3I0POBbHE
JUYHOCTU U C(HOPMUPOBATH €€ UHAUBUAYAIBHOCTD. [ paXkjaHCcKoe MpaBo
o0ecreurBaeT OXpaHy JIUYHBIX HEUMYIIECTBEHHBIX MPaB, HE CBA3AHHBIX
C UMYIIECTBEHHBIMHM, U WX 3aIlUTY OT BO3MOXKHBIX MOCSTaTeIbCTB B
cllyyae uX HapylICHHUS.

3a BceMH TpaXJaHaMH C MOMEHTA UX POXKAECHUA B CUJIYy 3aKOHA
MPU3HAIOTCS TPaBO Ha JXKU3Hb M 370pPOBhE, YECThb W JOCTOMHCTBO
JUYHOCTH, UMsI, TUUYHYIO HEPUKOCHOBEHHOCTD, JEJIOBYIO PEMyTaIlUIO.
B coorBerctBum ¢ m. 1 ct. 150 I'K ku3Hp U 310pOBBE, JOCTOUHCTBO
JUYHOCTHU, JIMYHAsE HEMPUKOCHOBEHHOCTh, YECTh U J00poe UM,
JIeJIoBast peryTaius, HEMPUKOCHOBEHHOCTh YaCTHOM >KU3HM, JIMYHAS U
ceMeilHasg TaiiHa, MpPaBO CBOOOJHOrO MEPEBUKEHUS, BbIOOpa MecTa
npeObIBAaHUS U JKUTEJNBCTBA, IMPAaBO HA UMS, WHBIC JIMYHBIC
HEUMYIIIECTBEHHBIE TMpaBa MW Jpyrue HeMarepualibHbie Onara,
NpPUHAJIEKAIINE TPAXKIAHUHY OT POXKACHUS WIM B CHUIY 3aKOHA,
HEOTYYKJIaeMbl M HeEIepeaBaeMbl MHBIM CIIOCOOOM. B ciyyasx u B
MOPSIZIKE, TMPEAYCMOTPEHHBIX 3aKOHOM, JIMYHBIE HEHUMYIIECTBEHHBIC
1paBa U JApyrue HeMarepualibHble Onara, NpUHANICKABIINE YMEPIIEMY,
MOTYT OCYIIECTBIATHCS U 3alTUIIATHCS APYTUMHU JIMIIAMU, B TOM YHCIIE
HaCJIeTHUKaMHU MpaBooOIaaTess.

[lepeuuncneHubie npaBa Ha3bIBAIOTCS JTUYHBIMU
HEUMYIIIECTBEHHBIMU, TMOCKOJIbKY OHHM BO3HHUKAIOT MO TOBOAY OJar,
JUUIEHHBIX JYKOHOMHUYECKOrO cojaepxkaHusi. OHH Xxapakmepu3yromcs
crnedyrowumMy 0cobeHHoCmsAMU: HE MOTYT OBITh OIIEHEHBI B JICHEKHOM
BBIPAXKEHUH; ux OCYIIIECTBJICHHE HE COTIIPOBOXKIACTCSA
UMYIIECTBEHHBIMU OOS3aHHOCTSIMU JPYTUX JIUI; UHIAUBUIYATUZUPYIOT
KOHKPETHYI0  JIMYHOCTh;  HUMEKIT  CHeU(UUYECKUEe  OCHOBAHUS
BO3HUKHOBEHHUS U TIPEKPAIICHUS.

B 3aBucuMoOCTH OT xapakTepa OJiara JIMYHbIE HEUMYIIECTBEHHBIE
paBa MOTYT IPUHAJIEKATh KaK rpaxjaaHaMm (4ecTb, JOCTOMHCTBO), TaK
U IOPUINYECKUM JIMIaM (JIeJI0oBasi peryTaliusl).

Memoo npasosozo pezyruposanus npeocmaensiem  cooou
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ycmouuugoe couemanue WOPUOUYECKUX cpeocme, cnocooos u gopm,
NPUMEHAEMBIX 20CYO0APCMEOM 0N  PezYIupo8anus Onpeoes1eHHOou
2PYRNbl COUUAIBHO 3HAYUMBIX 00U{€CMEEHHbIX OmHoweHul. Meton
MPABOBOTO PETYIMPOBAHUS XAPAKTEPU3YET OCOOCHHOCTU HOPUIUUYECKU
3HAYUMBbIX MPU3HAKOB OMPEAEICHHONW OTPACIH POCCUUCKOTO MpaBa. ITH
MPU3HAKU BBIPAXKAIOTCA B crenuduke HOpM, 00pa3yloluMX OTpacib
paBa, U COACPkKAHUS MOPOKIAEMbIX MU MPABOOTHOIICHUHU.

Memoo zpasicoanckozo npaea Kak cHoco0 BO3ACHCTBUS HOPM
IpaXJaHCKOTO MpaBa Ha PETryIMpPyEMbI€ MMHU OTHOIICHUS ofaadaem
CeOYIOUWUMU XAPAKMEPHBIMU 0151 HE20 NPUSHAKAMU.:

1) ropuouueckoe pasencmeo npagogoco NOAONHCEHUS YUACMHUKOS
epanxcoanckux  npasoomuowenui. Pedyb He uUAeT O  paBHOU
MPaBOCIIOCOOHOCTU WJIM PABEHCTBE CYOBEKTHUBHBIX T'PAXKIAHCKUX IpPaB
KOKIOTO M3  YYaCTHUKOB B KOHKPETHOM  ITPABOOTHOIIECHHUH.
Opuanueckoe paBEHCTBO O3HAYAET, YTO YYACTHUKHA TPa)kJTaHCKO-
MIPABOBBIX OTHOIIEHUM IO 00I1IIEMY MTPABWITY HE TOAUYUHEHBI APYT JAPYTY,
32 UCKIIFOUEHUEM CIIYy4YaeB, TPEAYCMOTPEHHBIX 3aKOHOAATEILCTBOM (M. 3
cT. 2 I'K);

2) Hanuuue On YYACMHUKOS 2PAaNHCOAHCKO-NPABOBbIX OMHOULEHULL
B03MONCHOCIU — WUPOKO20  8b10OpA  JUHUU  NOBEOEHU  MEKIY
HECKOJIbKUMH BapUaHTAMU, PETyCMOTPEHHBIMU 3aKOHOM;

3) npumenenue cneyuanrbHblx cnOCOO08 3aUUmvl HAPYUIEHHbLX UL
ocnapusaemvix cyObeKmusHbvlX npas, B TOM YHUCJE: NMPU3HAHUE TPaBa;
BOCCTAHOBJICHHE MOJIOKCHUS, CYIIECTBOBABIIIETO A0 HApYIIEHUS MpaBa,
Y TIPECEUECHUS ICMCTBUM, HAPYIIAOIINX MPABO WU CO3JIAOIINUX YIPO3y
€ro HAapyLCHUs; MPU3HAHUE OCIOPUMOM CHCIIKH HEIACUCTBUTEIbHOU
Y IPUMEHEHUS TIOCJIECACTBUN €€ HEICHUCTBUTEIIBHOCTH, NPUMEHECHUS
IOCJIEACTBUN HENCUCTBUTEIIBHOCTA HUUTOXKHOM cenku u Ap. I[Ipu atom
BBIOOP BO3MOXHOTO CIOCO0A 3alIUTHI U €ro (PaKTUUYEeCKOe MPUMEHEHHE
3aBUCHUT OT BOJIM CYOBEKTa, YbU MPaBa HAPYIICHBI.

COBOKYIMHOCTh TEPEUHCIEHHBIX MPU3HAKOB METOJIA TPa)JaHCKO-
MMPAaBOBOTO  PETYJIMPOBAHHUS BMECTE C  MPEIAMETOM  ITO3BOJISIECT
OTTPAHUYUTh TPAXKIAHCKOE MPABO OT CMEKHBIX C HUM HHBIX OTpacieu
POCCHICKOIO IpaBa.

B poccHMCKOM TpakJaHCKOM 3aKOHOAATENILCTBE ITPUCYTCTBYIOT
AJIEMEHTHI MyOIu4dHO-TIpaBoBOoro perynupoBanus (. 3 ct. 2 ITK P®).
[losToMy O4YE€Hb BaXXHO JOOUTHCS ONTUMAIBHOTO COOTHOIIEHUS
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MyOJUYHO-TIPABOBOTO M YACTHOINPABOBOTO METOAA PETrYIUPOBAHUS
UMYIICCTBEHHBIX OTHOIICHUH B 1esioM. M30paHue Metoma mpaBOBOTO
pEryJIMPOBaHHSI MUMYIIECTBEHHBIX OTHOIICHUW JOJKHO OIPEEIISIThCS
HE CTOJBKO €ro CYObEKTHBIM COCTaBOM, CKOJBKO XapaKTepoM
OTHOUIEHHM, TOJIEKAINX YPETYIUPOBAHHUIO.

1.3 IIpuHUMIBI TPAXKIAHCKOIO NIPaBa

Hpunyunet  cpancoanckoco  npaea  (ocHoeéHble  Hauana)
npeocmaenAaom coooil O0CHoeonoazauwiue uoeu, evlparcarouiue
00beKmueHbvle  3AKOHOMEPHOCMU U MEHOCHUUU  CHAHOBICHUA
U pazeumus 2paxrcoOaHCcKo-npasoeo2o pecyiupoeanus 00uiecmeeHHblX
OMHOWIECHUIL, 3aKpenieHHble 8 HOpMax oelicmeyouieco
2PANHCOAHCKO20 3AKOHOOAMENbCMEA U UMeElowue 6 CUly 3Imo20
00uweoba3amesibHOE 3HAUCHUE.

[IpyHIMIIBI TPaXKJIaHCKOTO TIpaBa OKAa3bIBAIOT IIEMEHTHUPYIOIIEE
BO3JCHCTBUE HA BCE TIpPaXJAHCKOE 3aKOHOAATeNbCTBO. OHH
MPOHU3BIBAIOT W OOBEIUHSIOT B cebe Haubosiee CyIIeCTBEHHbBIC
CBOMCTBA IpakJIaHCKOI'O MpaBa KaK CaMOCTOSTEIIbHOM OTpaciy Mmpasa.
[IpuHIMOB  TPaXJAHCKOTO TIpaBa IIO3BOJISIIOT  PErIaMEHTHUPOBATH
OOIIIECTBEHHBIE  OTHOIIEHUS, HE  yPETryJIUpPOBaHHbIE  HOpPMaMu
IPOKIAHCKOTO  3aKOHOAATeIbCTBA  (MPOOENBhl  3aKOHOJATEILCTBA),
Y IPUMEHSATH aHAJIOTHIO ITpaBa.

OcHOBHBIE HadaJla TPAKIAHCKOTO 3aKOHOAATEIhCTBA 3aKPEIICHBI
B cT. | 'K PO. K npuHIMIIaM rpakIaHCKOro NpaBa OTHOCATCH:

1) IPUHITATT paBEeHCTBa YYaCTHHUKOB, PETYIIHPYEMBIX
IpaXKIaHCKUM IIPaBOM OOIINECTBEHHBIX OTHOIIICHHIA;

2) IPUHITUIT HSIIPUKOCHOBEHHOCTH COOCTBEHHOCTH;

3) MIPUHIIAI CBOOOIBI JOTOBOPA;

4) IPHHIIMI HEJOIMYCTHMOCTH IPOM3BOJIBHOIO BMeEIIATEIbCTBA

KOT'0-JINOO B YaCTHBIC JIeTIa;
5) OPUHLKUI  CBOOOJHOTO TMEPEMEIICHUS TOBapOB, YCIYT
1 (PMHAHCOBBIX CPEACTB Ha Bcell Teppuropun Poccuiickoit @enepannu;

6) IIPUHIMIT JT03BOJIUTEJIBHONM HANpPaBJIIEHHOCTH TI'Pa)XJaHCKO-
IIPABOBOIO PETYIUPOBAHU;
7) INPUHLKI JIOMMYCTUMOCTA OTPAHWYEHUN TPaXJAaHCKUX IPaB

TOJLKO Ha OCHOBaHMHM  (DeepaJlbHOTO  3aKOHa W COpa3MEpHO
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OOILIECTBEHHO 3HAYUMBIM LIEJISIM.

8) IPUHIINT T0OPOCOBECTHOCTH.

Ilpunyun pagencmea yuacmuukog, pezyiupyemvix ZparcoOancKum
npasom oo6uiecmeennvix omuouieHui. CylniHOCTb HTOrO IMPUHIMIA
3aKJIIOYAeTCs B TOM, 4YTO (DaKTMUECKU HEpaBHbIC IO COACP>KAHUIO
MPaBOCYObEKTHOCTH, HO HE3aBHUCUMBIE JApPYr OT Jpyra Yy4acTHUKHU
IPAXKIAHCKOTO 000pOTa B KOHKPETHOM T'Pa)KJaHCKOM MPaBOOTHOIICHUHU
JOJKHBI  ObUIM TIPU3HABaTh JpYr JIpyra paBHBIMU MapTHEPaAMHU.
KoHCTpykuMsi THpUHIMIIA PABEHCTBA B COBPEMEHHOM T'PaKJTaHCKOM
npaBe 00eCHeuMBaeTCs 3aKOHOAATENEM H MPABOIPUMEHUTENIEM. ODTO
PaBEHCTBO OO0ECIEYMBACTCS TOCYAApCTBOM IYTEM paclpOCTpaHEHUS
HOPM TPa)KJaHCKOrO ITpaBa B paBHOM MEpE KaK HAa TPpaKJaH, TaKk W HA
ropuandeckux i, Poccuiickyro ®enepanuio, cyonektsl denepanu
U MyHUIIUTIATbHbIE oOpa3oBanusa. Hampumep, Bo Bropom pazaeine 'K
P® «IIpaBo COOCTBEHHOCTH M JAPYTH€ BEIHBIC ITpaBa» STOT MPUHIIUI
nonyunn 3akperieHue B 1. 4 cT. 212 'K, B COOTBETCTBHM C KOTOPBIM
paBa BCEX COOCTBEHHUKOB 3alIUIIAIOTCSI PABHBIM 00OPa30M.

Ilpunyun HenpuUKOCHOBEHHOCMU  COOCMEEHHOCHU  TIONYYWJl
3akperieHne B I1. 3 cT. 35 Konctutynun P®, commacHo kotopoMmy HU
OJIMH CYOBEKT TPa)KJAHCKOTO IpaBa HE MOXKET OBITh JIMIIEH CBOETO
MMYyLIECTBA WHA4Ye Kak N0 pemeHutro cyna. [IpekpamieHune mnpasa
COOCTBEHHOCTH TIOMMMO BOJM COOCTBEHHHKA JOMYCKAETCS TOJbKO
B Clly4asiX, NpPsMO NPEAYCMOTPEHHBIX 3aKOHOM. OTOT NPUHLHII
COCTaBJIAECT OCHOBY PBIHOYHOM OKOHOMUKH. [TpuHIMI
HETIPUKOCHOBEHHOCTH  COOCTBEHHOCTH, 3aKpEIUICHHBIH B HOpMax
IPXKIAHCKOTO TpaBa, OO0ECNEeYUBAET COOCTBEHHUKAM BO3MOKHOCTD
OECHPENsTCTBEHHOTO OCYIIECTBICHUSI TPABOMOUYUN MO BIIAJICHHUIO,
MOJIB30BAHUIO0 U PACHOPSIKEHHUIO TMPUHAIEKAIIAM UM HMYIIECTBOM.
Bce TpeTpbu nuila He BIpaBe BMENIMBATHCS B cPepy IOPUIMYECKOTO
rOCHOJCTBA COOCTBEHHUKA, 3a VCKJITIOYEHUEM CJIy4acs,
MPEYCMOTPEHHBIX 3aKOHOM.

B coorBerctBum c 1. 3 cr. 235 'K P® npunyauTensHOe U3BATHE Y
COOCTBEHHMKA UMYIIECTBA 0 OOIIEMY IIPaBUIYy HE JOIMYCKAETCs, KpOME
CIy4aeB, KOrJa IO OCHOBAHWSM, IPEAYCMOTPEHHBIM  3aKOHOM,
MPOU3BOAUTCS:

1) oOparmienue B3bICKAaHWS Ha HMMYIIECTBO MO 00sS3aTebCTBAM
(ct. 237 I'K);
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2) OTYYXKJEHHME HMMYIIECTBA, KOTOPOE B CHJIy 3aKOHA HE MOXET
npuHaIexKaTh faHHoMy Juiy (ct. 2381'K);

3) OTYYXIEHHE HEABMKUMOTO HMMYIIECTBA B CBSI3U C U3IBATHEM
y4acTKa BBHJIY €T0 HEHaJJIexkKaIlero ucnoyib3oanus (ct. 239 I'K);

4) oTuykJeHue 00bEKTa HE3aBEPIIEHHOTO CTPOUTENLCTBA B CBSI3U C
MpEeKpalieHueM JEUCTBUSI JIOTOBOPA apeHJIbl 3€MEJbHOr0 y4acTka,
HAXOIIETOCS B rOCyJIapCTBEHHOMN 158105 MYHULIMITATBHON
cooctBeHHOCTH (CT. 239.1 'K PD);

5) OTYYXJEHHE HEJABI)KMMOIO HMYIIECTBAa B  CBSI3U C
NPUHYIUTEIBHBIM  OTYYXKJICHHMEM  3€MEJIbHOTO  ydacTkKa IS
TOCYIApCTBEHHBIX WJIM MYHUIUNAIbHBIX HYXJ (M3bATHEM 3€MEIBHOIO
y4acTKa JJi1 TOCYJapCTBEHHBIX WM MYHUIMIAIbHBIX HYXH (CT. 239.2
'K PD);

6) BBIKYIl 0€CXO35IUCTBEHHO COJIEPKUMBIX KYJIbTYPHBIX IIEHHOCTEMH,
JoManTHuX KUBOTHBIX (CT. 240 u 241 I'K P®D);

7) pexBuzunus (cT. 242 I'K PO);

8) xonduckamus (ct. 243 I'K PO).

IHpunuyun c60600b1 002060pa o3Hauaem, uUmMo 2paxcoamne
U opuouyeckue JauUUa C60000HbI U HE3ABUCUMBL NpPU peUleHUU
eonpoca 0 3aKkawuenuu 0o0z20eopa. B coorBeTrcTBUM C 1. 1 CT. 421
['KP® rpaxnaHe u OpUIAYECKUE JIMIIA CBOOOJHBI B 3aKIIOUYECHUU
JOTOBOpa. OTOT MPUHIUIN TPOSBISETCA B OTPAHUYCHUHU YHCIa
UMIIEPATUBHBIX TPEANUCAHUN O JOroBOpax M (OPMYJIUPOBAHUU ITUX
MOJIOKEHUM TMPEUMYIIECTBEHHO B BUJIE JUCIIO3UTUBHBIX HOpM. B
COBPEMEHHOM TI'pa)KJJaHCKOM 3aKOHOJATEIbCTBE JUCTO3UTUBHBIE HOPMBI
MO3BOJISIIOT CTOPOHAM PEAIU30BaTh COOCTBEHHOE YCMOTPEHUE B MOJTHOMN
Mepe Tmipu  (popMHUpoBaHUM YCIOBUM JoroBopa. OJHAKO YCIOBUS
JIOTOBOpa HE JIOJKHBI MPOTUBOPEUUTH 3aKOHOJATEIBCTBY MO YTIPO30id
WX HEJAEHUCTBUTEIHLHOCTH.

llonyscoenue « 3axnoueHuro  002080pa He OONycKaemcs, 3a
UCKJIIOYEHUEM CJIy4aeB, Korma oOOSI3aHHOCTh 3aKIIOYUTh JIOTOBOP
npenycmorpeHa 'K P®, 3akoHOM uiu J0OpOBOJIBHO MPUHITHIMU
o0s3aTeIbCTBAMU.  OJTOT  MPUHIMI ~ UCKIIOYAeT  MPOU3BOJIBHOE
aMUHHUCTPATUBHOE BMEIIATEIHLCTBO B IPAXKIaHCKUN 00OPOT.

Cybvexmul 2paxicoanckoco o0bopoma c80000HbL 8 8blOOpe BUOA
0ocosopa. OHM BIpaBe 3aKJIOYaTh KaK IMMOUMEHOBAaHHBIM, TaK W HE
NpPEAYCMOTPEHHBIA  TPaXJaHCKUM  3aKOHOJATEIIbCTBOM  JOTOBOP.
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CropoHbl  BIpaBE€ KOHCTPYUPOBATH  CAMOCTOSITEJIbHBIC  MOJIEIIH
JIOTOBOPOB, B TOM YHCII€ COAEPKAIMIUX B C€OE AIEMEHTHI Pa3TUUHBIX
rpa’kJaHCKO-IIPABOBBIX JIIOTOBOPOB, MIPEAYCMOTPEHHBIX I'K
(cMelIaHHbIE JOTOBOPHI), €CIU UX COAEpKaHWE HE MPOTUBOPEUUT
JNEUCTBYIOLIEMY 3aKOHOIaTEIbCTRY.

CyObeKkTaM TIpaXAaHCKOTO IIpaBa IMPEIOCTaBISETCS ¢80000a
yCMompenusi 8 gblbope  KOHmMpAaz2eHma no  002080py € yUYETOM
COOCTBEHHBIX MOTPEOHOCTEN W MHTEPECOB, 332 HUCKIIOYCHUEM CIy4dacs,
KOTJla 3aKOH UCKJIIOYaeT CBOOOMy Takoro BbiOOpa. Hampuwmep,
B MyOJIMYHBIX JIOTOBOpaxX (PO3HUYHOW KYIUIU-NPOAQXKH, JOTOBOPHI
MEPEBO3KKH  TPAHCIIOPTOM OOIIETO TOJb30BAHMS, YCIYTH CBS3H,
SHEProcHaOXKEeHUEe, MEIUIIMHCKOE, TOCTUHUYHOE OOCTYKMBAaHHUE U T.II.)
OTKa3 KOMMEPYECKOM OpraHu3ald OT 3aKJIIOUEeHUS MyOJUYHOIO
JOTOBOpAa TIPU HAJIUYUU BO3MOXKHOCTU TMPEIOCTABUTH IMOTPEOUTENIO
COOTBETCTBYIOIIIME  TOBAaphl, yCJIYTW, BBINOJIHUTH  JJII  HErO
COOTBETCTBYIOIIME padbOoThl HE omyckaeTcs (1. 3 ctT. 426 I'K).

Ilpunyun Hedonycmumocmu RPOU3EOTbHO20 EMeEULamenIbCcmea
K020-1Uu00 6 Yacmuwvle 0ena O3HAYAET, YTO OpraHbl rOCYIapCTBEHHOM
BJIACTU W yIpaBJEHUs, JOJDKHOCTHBIE JIMIIAa HE BIIPABE IMPOU3BOJILHO
BMEIIMBATHCS B YACTHYIO JCSATEIbHOCTh TPAXAaH U IOPUANYECKUX JIHII,
€CIM  OHAa  OCYHICCTBIISIETCA B COOTBETCTBUU  C JCUCTBYIOIIUM
3aKOHO/IATEIIbCTBOM.

Opranbl rocyJapCTBEHHOM BIACTHU U YIPABJICHUSA, & TAKKE OPraHbl
MECTHOTO CaMOYIIPaBJICHUS, TIOJDKHOCTHBIE JIWIla HE BIIPaBEe HaBSI3bIBATH
cyObeKTaM MPEANPUHUMATEILCKOW  JIESITEIBHOCTH  HOMEHKJIATYPY
NpPOU3BOJIUMBIX UM  TOBapOB, BHUIBl  BBINIOJIHSAEMBIX  PadoT
U OKa3bIBaeMbIX YCIyr. HegomyCTUMBIMHM SIBJISIIOTCS KaK TMOMBITKH
OpPraHOB  TOCYJapCTBEHHOM  BJIACTM W yOpaBleHHs  00s3aTh
TOBApONPOU3BOJIUTENIEN  pPEATN30BbIBATH MPOU3BEIACHHYIO UM
MPOIYKIIMIO B YCTAHOBJICHHOM MMH MECTE M 0 YKa3aHHOW IIeHE, TakK
U HETIPUHATHE MEp K MOHOIMOJHUCTAaM, KOTOpbI€, TOJIb3YSICh CBOUM
JTOMUHHUPYIOIINM TIOJIOXKEHUEM Ha pPBIHKE TOBAapOB, pabOT U YCHYT,
YCTAHABIMBAIOT HEOOOCHOBAHHO BBICOKME II€HBI W TEM CaMbIM
YIIEMJISIFOT TIpaBa U 3aKOHHbIC MHTEPECHI MHBIX YUaCTHUKOB PhIHKA.

B Tex cnydasix, KOrJja 4YacTHbIE HWHTEPECHl MOTYT BCTYNHUTh
B IIPOTHUBOpPEUNE C 3aKOHHBIMU HHTEpPECcaMu MyOJWYHBIX OOpa30BaHMI
(MmyHununaiasHoe oOpa3zoBaHue, cyobekT Denepaunu, Poccuiickas
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denepanus), TpaxkIaHCKOEC 3aKOHOJATENIBCTBO  MPEaycMarpuBaeT
HOPMBI, JIONMYCKAIOIIKE BMEUIATENBLCTBO B YAaCTHBIE [I€JIa TPa)KJIaH
u ropuandeckux juil (1. 3 ct. 2 I'K).

PazymHO€, [03MpOBAaHHOE TPUCYTCTBUSL  TOCYJapCcTBa  Kak
pEeryJsITopa OTHOLIEHWW W rapaHTa MpaB €ro y4aCTHUKOB HA PBIHKE
TOBAPOB H YCIYI NPEAIOIAracT €ro HENOCPEACTBEHHOE AKTHUBHOE
ydacThe. IJTO MOXET OBITh KOHTPOJb 3a HEAOMYIIEHUEM Ha PHIHOK
CyOBEKTOB, HE CIIOCOOHBIX HaJIeXkalle oOeCreunBaTh B3AThIC Ha ceOs
00s3aTeNbCTBA U JAXKE BMENIATEILCTBO B JICSATEIBHOCTh TPaXKJIaH
Y NPENPUHAMATENCH B CIy4asiX HApYIICHUS WMHU 3aKOHOJIATEJIbCTBA.
Hanpumep, B coorBerctBuu ¢ . 1 cT. 49 'K P® otnenbHbIMU BUIaAMHU
NEATEIbHOCTH,  IEPEYCHb  KOTOPBIX  OMPEACHIETCS  3aKOHOM,
IOPUANYECKOE JIMIO MOXET 3aHUMaTbCsl TOJIBKO HAa OCHOBAaHUH
CHEUHUATBHOTO pa3pelieHus (JTULEH3UHN).

Ilpunyun  c60000H020  nepemeuieHus  moeapos,  ycjiyz
u punancosvix cpeocmeé na eceii meppumopuu Poccuiickou
@Dedepayuu. EnuHbIA POCCUUCKUN PBIHOK HE JIOMYCKAET KAKUX-JIHOO
BHYTpPEHHUX TpaHul] u npensarctBui. ComacHo cT. 8 Koncturyuuu PO
un. 3 cr. | 'K PO ToBapsl, yciiyru u (MHAHCOBBIE CPEACTBA CBOOOIHO
IepeMEIarTcss Ha Bcerd Tepputopum Poccuiickont Penepanuu. ITO
O3HAYaeT, uTo cyobekThl dDenepariuy, MyHULIUNAIbLHbIE 00pa30BaHUs HE
BIIpaBE MPUHUMATH aKThl, YCTaHABJIMUBAIOIIME 3alpeThl CBOOOTHOMY
MEPEMEIICHUIO TOBAPOB, YCIYT M (DUHAHCOBBIX CPEACTB 3a MPEAEIbI
rpaHull cyobekToB deepalini 1 MyHUIIMTIATBHBIX 00pa30BaHUiA.

Enunbie  mpaBuia  OCYHIECTBICHUS — NPEANPUHUMATEIHCKOU
JIEeATEIBbHOCTU Ha BCer Teppuropun Poccurickor dexgepanuu 0TBEYAOT
WHTEpECaM €ro Yy4YacTHHUKOB U oOmiectBa B meioM. CoracHo 4. 2
cT. 74 Koncturynuun PO orpannyeHus nepeMenmeHuss TOBapOB U yCIyT
MOTYT BBOAMUTHCS B COOTBETCTBUM C (pel€pajbHbIM 3aKOHOM, €CIU 3TO
HeoOXoAMMO JUIT oOecrmeueHus O€30MacHOCTH, 3alluThl KU3HHU
Y 30POBBS JIIOAEH, OXPaHbI MPUPOIBI U KYJIBTYPHBIX IEHHOCTEM.

Ilpunyun 003601UmMENbHOU HANPAGIEHHOCMU  2PAHCOAHCKO-
npaeoeozo pezyiupoeanusi. Imom NPUHUURN 3aKIAI0UAEMCA 6 HOM,
Ymo ¢ ICUCTBYIOIIEM T'PaXJaHCKOM 3aKOHOJATEIILCTBE HOPMBI IpaBa
MO3BOJISIIOT YYAaCTHUKAM TPaXKIAHCKOTO 000poTa COBEpILIATh JIIOOBIE
NEUCTBUSI, HE 3alpelleHHbIE 3aKOHOM W HE IPOTHUBOpEYAIINE
OCHOBOTOJIATAIOIIMM TMPUHIMIIAM TPa)KIaHCKOro mpasa. Hampumep,
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B coOTBETCTBUM CO CT. 18 1 49 'K P® rpaxnane v vopuaudeckue auna
MOTYT 3aHUMATHCS JIOOBIMU BUJAMH TPEANPUHUMATEIBCKOW W MHOMN
JESATEIbHOCTH, HE 3aMPEIICHHON 3aKOHOM.

CyOBbeKThI IpaXIaHCKOTO MpaBa MOT'YT IPUOOpETaTh MpaBa U HECTU
00s13aHHOCTH KakK MPEAyCMOTPEHHbIC 3aKOHOM M MHBIMH IPABOBBIMU
akTamMy, TaK M Takue TMpaBa, U OO0S3aHHOCTH, KOTOpHIE HE
MPEIYCMOTPEHBl  TPaXJAaHCKUM  3aKOHOJATEIbCTBOM,  HO  HE
npoTuBopedyar  oOIMM  HayajaM M CMBICIY  TPa)JaHCKOTO
3akoHojaTenabcTBa (CT. 8 'K PD).

B coorBerctBun cn. 1 c¢r.9 I'KP® rpaxaane wu ropuanyeckue
JUIA TO0 CBOEMY YCMOTPEHHUIO OCYIIECTBISIOT IMPUHAJIEKAIINE UM
IpaXIaHCKHUE MpaBa. ITO O3HAYAET, YTO MO OOIIEMY MPABWIY HUKTO HE
BIIPABE HABSI3bIBATh YYACTHUKAM TPAXKJIAHCKOTO 000pOTa, KaK MMEHHO
OCYHIECTBJIATh MNPUHAMLICKAIMAE WM TPAKIAHCKHE INIPaBA U KAKHE
BO3JIaraTh Ha ce0si o0g3aHHOCTU. BMmecte ¢ TeM cBOOOJA yCMOTpEHMS
rpaXIaH U OPUIUYECKUX JIMIl WMEET CBOM TIpeAeibl (TpaHUIlbI).
Hanpumep, B coorBerctBuu cmn. 1l ct. 10 'K P® He pomyckaercs
WCMOJIb30BAHME  TPAXKIAHCKUX  MpaB B IEIAX  OrPaHUYCHUS
KOHKYPEHIIHH.

Ilpunyun oOonycmumocmu 02PAHUYEHUN 2ZPANHCOAHCKUX NPAG
MOIbKO HA OCHOGAHUU (PedepaibHO20 3aKOHA U COPAIMEPHO CMENneHU
oO0wecmeennou  3Hauumocmu  yenam. B coorBeTrcTBUM € 4. 3
cT. 55 Konctutynuu PO mn. 2 cr. 1 'K PO rpaxxpanckue npaBa MOTyT
OBITH OTpaHUYCHBI (PeaepaibHbBIM 3aKOHOM TOJBKO B TOM Mepe, B KaKOu
ATO HEOOXOAMMO B IEJSAX 3alIUThl OCHOB KOHCTHUTYIITMOHHOIO CTpOS,
HPABCTBEHHOCTH, 3J0POBBs, MPAB U 3AKOHHBIX UHTEPECOB NPYTUX JIUII,
oOecrieueHUusi 0OOPOHBI CTpaHbl M OE30MACHOCTH TocynapcTBa. B aTux
HOpMax 3aJIOKEHbI TIPABOBBIE OCHOBBI ONTHMHU3ALUU COUYCTAHUS
YaCTHBIX U MyOJMYHBIX UHTEPECOB B TPAXKJAHCKOM OOIIECTBE.

Ilpunyun 0oopocosecmuocmu pu3BaH 00ECIEYMBATH B MPOIECCE
MPaBONPUMEHEHUS CIPABEIIIUBOCTh. CIPaBeNIMBOCTh MPEACTABISCT
coboil comepxkaHue nayxa 3akoHa. [IpuHIUIT JOOPOCOBECTHOCTH B
Ka4eCTBE OOIEro IPUHIIMIIA TPaXIAHCKOrO IIpaBa HOPMATHBHO OBLI
3aKpEIUVIEH B POCCHUMCKOM TpaXxIJaHCKOM Konaekce B 2012 ronpy
OenepanbHbIM 3aKOHOM OT 30.12.2012 Ne 302-®3. IIpu ycTtaHOBIEHUH,
OCYIIECTBJICHUN W 3allUTE TPAXJTAHCKUX MpPaB U TPU HCIOJIHECHUU
IpaXXJaHCKHUX 00s13aHHOCTEN YYaCTHUKHU rpaXJaHCKHUX
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MPABOOTHOIIEHUI JTOJKHBI JIeUCcTBOBaTh 100pocoBecTHO (1. 3 cT. 1 'K
P®).

[IpuHIMTT 71OOPOCOBECTHOCTH YYAaCTHUKOB I'PakJIaHCKOro 000poTa
HalpaBJICH Ha YKPEIUICHWE HPABCTBEHHBIX Hayajdl TIPaKIaHCKO-
MPAaBOBOr0 pEryaupoBaHusi. JlelicTBHE 3TOr0 MPUHLMIA TPOHU3BIBAET
BCE AJIEMEHTHI MIPABOBOM CHCTEMBI, OKa3bIBa€T OO0IIEee BO3/ICHCTBUE Ha
pa3BUTHE rpakJaHCKOTO MPABOOTHOIICHUSI. [TpuHIMI
T0OpPOCOBECTHOCTH TPHU3BaH OOECIEUMBATH MPABOBOE PEryIUPOBAHUE
Ha OCHOBE €IMHCTBa OYKBBI M JyXa 3aKkoHa, 4TOObl (opMajbHbIC
MO3UTUBHBIE HOPMbI B KOHKPETHBIX CUTYAIUSIX COOTBETCTBOBAIM LEIISAM
MIPABOBOT'O PETYINPOBAHUS.

[TpuHIIMTT 7OOPOCOBECTHOCTH MPUMEHSAETCS TOT/A, KOTJAa U3 HETO
BBITCKAET HAJMYWE€ Yy CTOPOH IIPABOOTHOIICHHS OMPEACIICHHBIX
00s13aHHOCTEH, MIPSIMO HE YKa3aHHBIX B YCJIOBHIX JIOTOBOPA UM HOPMax
3akoHa. Hanmpumep, cornacHo 1. 2 c¢r. 6 'K PD npu HEeBO3MOKHOCTH
UCIIOJb30BAaHMSl AaHAJOTUM 3aKOHA IMpaBa M OOS3aHHOCTU CTOPOH
OTIPENIECTSAIOTCS HCXOAS W3 OOIIMX Hayajdl W CMbICIA Tpa)xIaHCKOTO
3aKOHOJIaTeNIbCTBA (AHAJIOTHUSA MpaBa) U TPeOOBaHUN T0OPOCOBECTHOCTH,
Pa3yMHOCTH U CIIPABEJIUBOCTH.

1.4 Cucrema rpas;kaaHckoro npasa

Cucmema  cparicoanckoco  npaea  —  3IMO  GHYMPEHHE
CO2N1ACOBAHHAA  COB0KYNHOCHb  63AUMOCGA3ZAHHBIX  2PAHCOAHCKO-
NPAGOGHIX UHCHMUMYMO8, OCHOBAHHBIX HA O00UWUX NPUHUUNAX
2PANHCOAHCKO-NPABOBO2O PeYIUPOBAHUA, COCHMABIAIOUWUX 6 CB0EeM
COUHCmEE CAMOCMOAMENbHYI0 OMPACib NPaAsa.

CucteMa rpaxIaHCKOrO TIpaBa B OOIMX YepTax HaIlIa CBOE
BoipaxkeHne B ['K P®. Cucrema rpakIaHCKOTO IpaBa MOXET ObITh
nuddepeHniipoBaHa ¥ UMETh CBOM OCOOCHHOCTH B 3aBUCUMOCTH OT
TOTO, YTO UMEHHO TMOJBEPTHYTO CTPYKTYPHU3AIUU: TPAXKIAHCKOE MPABO
KaK  OTpacib  IMpaBa; TPAKIAHCKOE  MPaBO  KaK  OTpaCib
3aKOHOAATEIbCTBA; TPAXIAHCKOE IPABO KaK OTPAC]b HOPUIHUYECKOU
HayKH; TPaXJaHCKOE MPaBO KaK yueOHasi JUCIUIUINHA.

Cucmema 2paxcoancko20 npaea KakKk ompaciu npaea evl2iioum
C1eOyIOuUM 00Pa3oMm.

Ilepeviit pazoen TpaxaaHCKOro IIpaBa cocrtaBiigseT ero QOoOmas
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yacTh. OOmIas 4acTh BBICTYNAeT OOBEAUHSIONIUM HA4dalioM JJisl BCEU
OTpaciu TPaxJaHCKOTO TMpaBa, IMO3BOJAIOIIMM OOECIEUUTh EAUHBIC
MOAXOJIbl K MIPABOBOMY PETYJIMPOBAHUIO OOIIECTBEHHBIX OTHOIICHUI
pPa3IMYHBIMU MHCTUTYTAMU TPAXKJIAHCKOTO mMpaBa. Tem caMbIM OHa
MO3BOJISIET HUCKIIOYUTH TyOIUpOBaHUE MPABOBBIX HOPM B PA3IUUYHBIX
WHCTUTYTaX TPaXJAHCKOTO MpaBa U CYIIECTBEHHO COKPATUTh OOBEM
IpOXIAHCKOTO  3aKoHojaarenbcTBa. B OOmieit wyactu comepikarcs
OCHOBHBIE TIOJIOKEHUS, CYOBEKThI M OOBEKTHI TpaxAaHCKUX TMPaB,
CHCIKHU, CPOKM U HCKOBasi JIaBHOCThb. B cucTeMe TrpaKJaHCKOro
3aKOHO/IATENbCTBA 00Jee MOAPOOHO BBIACISIETCS MPEICTABUTENBLCTBO,
JIOBEPEHHOCTb, MOPSAI0K UCUUCICHUS CPOKOB U JIp.

B yueOHoM mmane OOmias 4yacTh Tpa)KJaHCKOTO IpaBa, MPaBO
COOCTBEHHOCTH U WMHBIC BEIIHbIE IpaBa, a Takke OOmas 4YacTh
00s13aTeIbCTBEHHOTO TpaBa COCTaBIAIOT TEPBYID YacTh Kypca
U yueOHUKa IPaXXIaHCKOTO npasa. Ocobennas 4acTh
00s13aTE€ILCTBEHHOTO  TpaBa,  coAepkamias  OTACIbHBIE  BUJBI
00s13aTEeNIbCTB, COCTABJISIET COJAEpP)KAHUE BTOPOM dYacTh YydeOHHKa
«['paxkgaHckoe mpaBoy.

Bmoponi  pa3zden TpaxXJAHCKOTO IpaBa COCTaBJISIET MPaBO
COOCTBEHHOCTH W Apyrue BellHble mnpaBa. OH ONOCPEAyeT CTaTUKY
UMYIIECTBEHHBIX OTHOIIEHUM. [[paBo COOCTBEHHOCTH TOApA3ACIAETCS
Ha IIpaBo 4aCTHOW, rOCyJapCTBEHHOU Y1 MYHULIMTIAJIBHON
coOCTBEHHOCTHU. B 3TOM pazzene coaepxarcs OCHOBAHHS TPUOOPETEHUS
U TIpEKpalieHus IpaBa COOCTBEHHOCTU, a TaKXKe€ CIOCOOBI 3aIIUTHI
nmpaBa COOCTBEHHOCTH M WHBIX BEIIHBIX MpaB. Cpenu APYTuX BEIIHBIX
mpaB  BBIACISIIOTCS  MPaBO  XO3SMCTBEHHOTO  BEJAEHHUA, IPaBO
OTIEPaTUBHOIO  YyMOpaBJEHUS, CEPBUTYThI, MPaBO MONKU3ZHEHHOIO
HACIIEyEMOT0 BJIAJEHUSI 3€MEIbHBIM YYacTKOM, IPABO IMOCTOSHHOTO
(6beccpodyHOro) MOJIb30BAHUS 3€MEIbHBIM YYaCTKOM, MPAaBO MOJIb30BaHUS
3eMEJIbHBIM YYaCTKOM COOCTBEHHMKOM HEIBMKMMOCTH, MpaBa YJIECHOB
CeMbU COOCTBEHHUKOB JKUJIOTO IMOMelleHusl. B 3aBucuMOCTH OT
OOBEKTHOIO COCTaBa PacCCMaTPUBAIOTCS MIPABO COOCTBEHHOCTH U APYTHE
BCIIIHBIC MPaBa Ha 3eMEJIbHBIC YUACTKHU U KUJIbIE TIOMEIICHHUS.

Tpemuii pazden BKIOYaeT B ce0s 00s3arenbCcTBEHHOE NpaBo. OH
OMOCPENYET JTUHAMUKY UMYIIECTBEHHBIX OTHOIIEHUH.
OO0s3aTeNIbCTBEHHOE TIPaBO MoOjpasfensercs Ha aBe vactu: OO1ryro
u OcoOennyro. B O6mieit yactu 00s3aTeIbCTBEHHOTO MpaBa CoJIePKaTCs
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oOIre TOJIOKEHUSI O JIOTOBOpax M 00s3aTelbcTBaX, WX HCIOJHCHHH,
oOeCreueHUH W MPEKPaAIllEHUH, a TaKK€  OTBETCTBEHHOCTH  3a
HapylieHue o0s3arenbcTB. OcoOeHHas dYacTh 00s3aTelIbCTBEHHOIO
nmpaBa COJCPKHUT OTACIbHBIE BHIALI 00S3aTEIBCTB, B TOM YHCIE
00s13aTeNIbCTBA, CBA3AHHBIE C TIEPEXOJIOM MpaBa COOCTBEHHOCTH W MHBIX
BEIHBIX TMIpaB, Iepefadyeli HWMYIIEeCTBa BO BPEMEHHOE BIIAJICHHE
U TIOJIb30BAaHWE,  BBHINIOJIHEHHMEM  pabOT ¥ OKa3aHWEM  YCIVT,
BHEJIOTOBOPHBIE  00s13aTeNbCTBA,  a Takke  o0s3aTeslbcTBA U3
OJHOCTOPOHHUX ACUCTBUM.

Yemeepmulit pazden TPAKIAHCKOTO IpaBa COACPXKHUT MNpaBO Ha
PE3YNIBTaThI MHTEJUICKTYaJIbHOU NESATETbHOCTH U CpejCcTBa
WHIUBHIyaIU3aluy (MHTEIUICKTyaIbHYI0 COOCTBEHHOCTH). [Ipeamerom
ATOW TOJOTPACIIH TIpaBa SBISAIOTCS KaK UMYIIECTBEHHBIS, TaK W JIMYHBIC
HEMMYIIECTBEHHBbIE OTHOIIEHUsA. OHa peryaupyer, ¢ OAHOM CTOPOHBI,
CTaTUKy HWMYIICCTBCHHBIX OTHOIICHHWM, BO3HUKAIONIUX IO ITIOBOAY
MPUHAICKHOCTH, OCYIICCTBISHUS U 3amuThl. C Ipyrol CTOPOHBI —
TUHAMUKY  HUMYIIECTBEHHBIX  OTHOIICHWH TpPU  BO3HUKHOBEHUU
00s3aTeIbCTB ~ TIO0  CO3JIAaHHUIO,  KCIOJB30BAaHUIO M OTUYKICHHUIO
PE3YJIBTaTOB MHTEIUICKTYalIbHOU JEATEILHOCTH. Pa3nen comepKuT aBe
gact: OOmyro wu Ocobennyro. OOmas dYacTh COAEPXKHT OOIIHe
MOJIOKCHHST 00 OXpaHe | 3alllUTe pe3yIbTaTOB HHTEIICKTyalIbHOM
NEATCTLHOCTH, CYOBEKTBI, OOBEKTBHI, TMOPSAAOK  OCYIISCTBICHUS
Y 3aIIUTHl UHTEJUICKTYaJIbHBIX TIpaB. OcoOeHHAas YacTh BKJIIOYAET B ce0s
CIICIYIONIEe HWHCTUTYTHI: aBTOPCKOE TIPaBO U IIpaBa, CMEXKHBIC
C aBTOPCKUMH, IMaTCHTHOE IIPaBO, a TaKKe IIpaBa HA HHBIE OOBEKTHI
WHTEJUICKTYyaJIbHOM COOCTBEHHOCTH, BKJIIOUAIOIIME B ceOs TpaBa Ha
CEJICKIIMOHHBIC JTOCTHIKEHUS, TUTIOJIOTHH MHTETPAJIbHBIX CXEM, IpaBa Ha
CEKPETHI MIPOU3BOACTBA (Hoy-xay), a TaKxKe cpencTaa
WHIUBUIYAIU3alMN  IOPUIUYECKUX JIMIl, TOBapOB, padoOT, YCIyT
Y TIPEANPUATHM.

Ilameiit  pazoen — HacneACTBEHHOE mpaBo. OHO perynmpyer
OTHOIIEHUS, OMOCPEAYIOIINE MEePEX0] UMYIIECTBA OT YMEPIIEro JIHIa
WIM JAIa, OOBSBISHHOTO YMEPIIMM, K HacleIHUKAM B IOPSIKE
YHUBEPCAJILHOTO TIpaBorpeeMcTBa. Hapsmy ¢ oOmuyMu MoaoKeHUIMH O
HACJICJIOBAaHUHU B ATOM paszfiesie pacKphIBACTCs HACJICIOBAHHE IO 3aKOHY
U 3aBCIIaHMIO, TPUOOPETEHHE HACIEICTBa, a TaKkKe OCOOCHHOCTH
HACJIEIOBaHUS OTJIETBLHBIX BUOB UMYIIIECTBA.
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Ilecmonu pa3zden — MeXJIyHapOJHOE YaCTHOE IIPaBO — B yuyeOHOM
Kypce TpPaKIAaHCKOTO IIpaBa OTIEIbHO HE BbIAENSETCS. YacTUYHO
BOINPOCHl NPUMEHEHUSI TPaXJTAHCKO-IIPABOBBIX HOPM K OTHOUICHUSIM
C y4aCTUEM WHOCTPAHHBIX JIMI[ WK OCJIOKHEHHBIX HWHOCTPAHHBIM
AJIEMEHTOM HalLIu oTpakeHue B OO0mel yactu ['pak1aHCKOTO KOAEeKca
P® wuBoTnenpHbix ¢enepanbHbIX 3akoHaX. B OCHOBHOM  OHM
paccMaTpUBaAIOTCS B paMKaxX CIEHUAIbHON yUeOHON NUCHMILIMHBI C TEM
K€ Ha3BAHWEM — MEKIYHAPOIHOE YACTHOE ITPABO.
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I'masa 2. ICTOYHUKHU IN'PAXKJAHCKOI'O ITPABA
2.1 IlousiTve ¥ BUABI MCTOYHUKOB I'PAXKIAHCKOIO NPaBa

Hcmounukamu zparxcoanckozo npaea TPEICTABISAIOT COOOM
GbopMBbI  BBIp@KEHUSI TPAXKIAHCKO-TIPABOBBIX HOPM, PETYIUPYIOIMINX
MMYIIIECTBEHHbIE W  JIMYHBIE  HEUMYIICCTBEHHBIE  OTHOIICHUS,
OCHOBAaHHbBIE HA PABEHCTBE MW AaBTOHOMUU BOJM YYaCTHUKOB,
3aKPETUIEHHBIX B CTATHSAX PA3JIMYHBIX HOPMATHUBHBIX aKTOB.

3aKOHBI, PETrYIUPYIONIUE TPAXKITAHCKUE OTHOIICHUS, COCTAaBJISIOT
BeChbMa 3HAYUTEIBHBIH MO0 00bEMY HOPMAaTHUBHO-TIPABOBOM MAaCCHB.
[maBHOE MECTO Ccper 3aKOHOAATEIbHBIX aKTOB 3aHUMAeT KoHcTUTy1Ms
P®, kotopas oOnamaer BhICHICH ropuandeckor cuiioi. Bce npyrue
3aKOHBI M3AarTCA B cOOoTBeTCTBUU ¢ KoHcTuTynmen P®. OHa sBisgercs
IOPUINYECKUM byHI1aMEHTOM JEUCTBYIOIIETO IrPaxJaHCKOTO
3aKOHOJATEILCTRA.

AHanmu3  KOHCTUTYIIMOHHBIX  HOpPM, OTHOCSIIUXCS K cdepe
MMYIIECTBEHHBIX W JIUYHBIX  HEUMYILIECTBEHHBIX  OTHOIICHUM,
MOKa3bIBAET, YTO OHU MO MPEUMYILIECTBY ACUCTBYIOT MPSIMO, ONPEAEI
MPAaBOBOE MOJOXKEHUE (CTAaTyC) YYACTHHKOB YKA3aHHBIX OTHOIIEHHUM.
[IepBocTenenHoe 3HAUYCHUE ISt rpa)xJIaHCKO-TIPaBOBOIO
pETYJIMPOBAaHUSI MMEIOT KOHCTUTYLIIHOHHBIE HOPMBI, OIPEICIISIIONINE
dbopMbl U cosepkaHue TpaBa coOCTBeHHOCTH (cT. 8, 9, 34 — 36 u p.
Konctutyuuun P®), o6beM mpaBocnocoOHOCTH TpaxkaaH (ctT. 17 — 25,
35, 44 u nop. Konctutyuuu P®). KoHcTUTYLIHOHHBIE HOPMBI, ACHCTBYS
HEMOCPEACTBEHHO, PACKPBIBAIOTCA U KOHKPETU3UPYIOTCA B OTPACICBOM
rpaXkJaHCKOM 3aKOHO/IATEJIbCTBE.

OOuienpu3HaHHBIMU HadyalaMy 3aKOHOTBOPUYECTBA SBIISIOTCSI, BO-
MEPBBIX, 1EI€CO00PA3HOCTh YMEHBIICHHS KOJIMYECTBA MPUHUMAEMBIX
3aKOHOJIATEIBLHBIX aKTOB, BO-BTOPHIX, YHU(HUKAIMS MTPABOBOTO pPEKUMaA
IpU PETyJIUPOBAHUU OJHOPOJHBIX OTHOIIEHUU. Bricmeidr Qopmoit
CUCTEMAaTU3allMi  3aKOHOJIaTENIbCTBA SBISIETCA  €r0  KOoAW(UKAIHs.
OTnuuuTeIbHOM 4YepTOd  KOAU(MUIIMPOBAHHBIX 3aKOHOB  SIBIISACTCS
COITIACOBAaHHOE Y B3alMOOOYCIIOBIEHHOE COYECTaHUE HOPM
OOILIeNpPaBOBOTO PEryIUPOBaHUSl (HOPMBI-1IEJIM, HOPMBI-AE(PUHULINH,
HOPMBI-TIPUHIIANBI W T.JI.) W HOPM  KOHKPETHOTO  IPaBOBOIO
pPETYJIMPOBAaHMUS, MO3BOJISIIONICE ONMPEACHATh TAKUE 3aKOHBI B KAYECTBE
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HOPMAaTUBHOW OCHOBBI OTPACIIH 3aKOHOJATEIIECTBA .

Buovt ucmounukoe cpayxcoanckozo npagea. B 3aBUCUMOCTH OT
CyOBbEKTOB, KOTOpbIE€ MPUHUMAIOT HOPMATHUBHBIE AaKThl, HOPMHBI
IPKIAHCKOTO TpaBa COAEPKATCA B MEXKIyHAPOJHBIX MPABOBBIX aKTax,
denepanbHBIX 3akoHax, ykazax IIpesugenta P®D, mnocTaHOBICHHIX
[IpaBurenbcTtBa PM, HOpPMATUBHBIX aKTaX MUHUCTEPCTB U BEIOMCTB.

B cootBerctBuu ¢ 1. 1 ¢1. 7 'K PO 0o61ienpu3HaHHble MPUHITUIIBI U
HOPMBI MEXJIYHAapOJAHOTO TpaBa M MEKIYHAPOAHBIE JOTOBOPHI
Poccuiickori  @enepaunu  aBuA0Tca  cornacHo Koncruryuuu PO
COCTAaBHOW 4acCThbIO MPaBOBOM cucteMbl Poccuiickor ®Denepaunu. Eciau
MEKIYHApOAHBIM JOroBOpoM P® yCTaHOBIIEHBI WHBIE MPABUIIA, YEM
peayCMOTPEHHBIE 3aKOHOM, TO MPUMEHSIOTCS mpaBuIa
MEXKTyHapoaHoro gorosopa (4. 4 ct. 15 Koncturyiuu PO).

B Ilocranosnenuu [1nenyma Bepxosrnoro Cyna P® ot 10 oxTsa6ps
2003 . No 5 «O mnpuMeHeHUH CydaMu OOIIeH HOPUCIUKIIUU
OOIIIeNPU3HAHHBIX TPUHIUIIOB W HOPM MEXKIYHApOJHOIO MpaBa U
MEKIyHapOoaAHbIX J0roBopoB Poccuiickoit ®enepauun» (m. 1) manHbl
cinenywmme omnpeneneHus: «llox oOmenpu3HaAHHBIMU MPUHIUIIAMU
MEXIYHApPOJHOTO TpaBa CJEAyeT IOHUMATh OCHOBOIIOJAraronue
UMIIEPATUBHBIE HOPMBI MEXKYHApOJAHOrO IIpaBa, MPUHUMAEMbIE H
MpU3HABAaEMbIe MEXIYHAPOJIHBIM COOOIIECTBOM TOCYAapCTB B IIEJIOM,
OTKJIOHEHHWE OT KOTOPBIX HEAOMYCTUMO»; «IOJ] OOIIECNPU3HAHHOU
HOPMOM ~ MEXIyHapOJHOTO TMpaBa CJIEAyeT T[OHUMAaTh MPaBUIO
MOBEJICHUS, TPUHUMAEMOE€ U TMPU3HABAEMOE  MEXIyHAPOIHBIM
COOOIIIECTBOM TOCYJapCTB B IIEJIOM B Ka4eCTBE HOPUIUUYECKU
0053aTEIHLHOTOY.

MexayHapoiHble aKThl OOBIYHO BBOJSATCS B JEHCTBUE TyTEM
NpUHATHUS (PenepaibHBIX 3aKOHOB 00 UX paTU(UKAIIUH.

Knaccugurkauyua  ucmounukoe  2pa)xcoanckozo  npaea B
3aBUCUMOCTA OT OCHOBaHUA (KJIACCU(PUIMPYIOMIETO IpHU3HAKA)
BBITVISAJIUT CJICTYIOIIUM 00pa3oM:

1) no ¢opme axma — 3akoHBI, yKa3bl, MOCTAHOBJICHMS, IpaBUJIA,
TOJIOXKEHUS U T.1.;

2) no cmenenu 0000w enHocmu — KOAU(PUIIMPOBAHHBIE
u HekomubumpoBaHuble. K yncny koguduimpoBannbix otHocurcs 'K PO;

'Cm. Gomee moap.: bpukcop B. B. O rmopuaumdeckoil cuie KoAUPHUITUPOBAHHBIX
denepanbubIX 3akoHOB // XKypHan poccuiickoro mpasa. 2003. Ne 8. C. 82 — 92.
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3) no cybvekmam, K KOMOpPbLIM HPUMEHSAIOMCS — UCMOYHUKU
epaxcoanckoeo npasa,— ooOmue u crnennanbHeie. OOmMe MpU3BaHbI
peryJInpoBaTh OTHOILIGHUS € y4acTHEM  JIIOOBIX  CYOBEKTOB
IrPaXJaHCKOTO TIpaBa, CIEIUAIBHBIC PACCUYUTAHbl HAa MPUMEHEHUE
K ONPEACIEHHBIM JIULAM;

4) no mnpeomemy npagoeoco pecyrupo8anusi — PETYIUPYIOIINE
BEIIIHbIC, 0053aTE€ILCTBEHHBIE, JINUHBIE HEUMYIIIECTBEHHBIE OTHOIICHHUS.

[IpaBOTBOPYECKYIO NEATEIBHOCTH B POoccuM  OCYILIECTBIISIIOT
®denepanbHoe cobpanue P®, Agmunuctpauus IIpesuaenta PO,
[IpaButensctBo PO, Mmunucrepcrsa u Bengomcrea PO. B cBs3u ¢ atum
1esaecoo0pa3Ho KiIaccuUIMPOBaTh UCTOYHUKH TPAXKIAHCKOTO TpPaBa,
MpeXJae BCEro, MO IOPUIUYECKON CHJIe MPUHUMAEMBIX CyOBbEKTaMHU
MIPaBOTBOPYECTBA HOPMATUBHBIX aKTOB.

Hopmbl rpaxkaaHCKOro mpaBa MOTYT OBITh 3aKpEIUIEHBI HA YPOBHE
dbenepanpHoro 3akoHa, Yykaza IIpesupenta P®, mnocTaHOBiICHUs
[IpaButensctBa P®, HOPMATHBHOTO aKTa MHUHHUCTEPCTB M HHBIX
dbenepanbHBIX ~ OPraHOB  HMCIIOJHWUTENIbHOW  BiactTu  Poccuiickoi
denepanuu.

2.2 I'paxaaHCcKoe 3aKOHOAATEILCTBO U €ro CUcTeMa

B cootBerctBuu c 1. »o» cT. 71 Korctutynuu P® rpaxmaHckoe
3aKOHOJATEIBCTBO, IPABOBOE PETYJIUPOBAHUE HWHTEIUICKTYAIbHOU
COOCTBEHHOCTH HaxoauTcs B BejeHun Poccuiickoit ®enepanuu. ITO
O3HA4YaeT, YTO PETYJUPOBAHUE TPAKIAHCKUX OTHOIICHUUA MOXKET OBITh
TOJBKO Ha (QeqepaibHOM ypoBHE. OpraHbsl rocyJapCTBEHHOW BIIaCTH

CyOBEKTOB Poccutickon denepanuu, OpraHbl MECTHOTO
CaMOYIIPABJICHUSA HE MOIYT PEryJIMpPOBaTh I'PaXJAHCKUE OTHOLICHMUS.
3akperuieHue IIPUHIMIIA €IUHCTBA IPaXX1aHCKO-IIPaBOBOTO

pPEryJIMPOBaHUS SIBIIIETCS ~ ONTUMAJbHBIM  IPAaBOBBIM  PELICHHEM,
IOCKOJIBKY ~ OHO  OOECIEeYMBAeT  €AUHCTBO  IKOHOMHUYECKOTO
IIPOCTPAHCTBA CTPaHbl, CBOOOJHOE MEPEMEIIEHUE TOBApOB, YCIYr H
(rHaHCOBBIX CpPeACTB Mo Bcel Tepputopun Poccun (ct. 8 Koncturyuuu
PD).

Heooxo0umo paznuuams nOHAMUA «2PANHCOAHCKOE NPABO)
U »epaxcoanckoe  3akonooamenvcmeoy». I pascoanckoe  npaeo
IOpEeACTaBIsieT COOOM  COBOKYNNHOCTH BCEX HOPM IpaBa  Kak
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CaMOCTOSTEIIbHYIO IIPABOBYIO OTPACIIb CO CBOUM ITPEIMETOM U METOAOM
IIPABOBOTO PETYIUPOBAHHS.

I'pasicoanckoe 3akonooamenvcmeo. B cuny n.2 cr.3 IT'K PO
IPAXIAHCKOE 3aKOHOMATENbCTBO coCcTOMT U3 I'K P® u npuHATHIX
B COOTBETCTBUM C HUM HHBIX (eepalbHbIX 3aKOHOB, PETYIUPYIOLIUX
OTHOIICHUs, yKa3aHHble B M. 1 m 2 cr. 2 'K P®. Ilonumanue
3aKOHONATENbCTBA KAaK HCKIKOYUTEIBHO COBOKYIMHOCTH 3aKOHOB
MO3BOJISIET MPUJATh TPAXKIAHCKOMY 3aKOHOAATEIHCTBY HaMOONBIIYIO
IOPUAMYECKYI0 cuiy. [paxkmanckui koaekCc PP coctouT U3 4YeThIpex
yacTei, mepBasi M BTOpAass M3 KOTOPBIX MPHUHATHI COOTBETCTBEHHO
B 1994 u 1995 rr, tperbss - B 2001 nmuerBepras — B 2007 r. B
MOCJICAYIONIEM B HUX BHOCUJIMCH U3MEHEHUS U JOTIOTHCHUS.

3aKOHOJATEIbHBIE  AKThl ~ HEPEIAKO  MMEIOT  KOMIUIEKCHYIO,
MEXKOTPACIEBYIO MPUPOLY, COAEPHKAT HE TOJIBKO I'PAKIAHCKO-TIPABOBBIC
HOpMBI. B cBOIO ouepeap, HOPMBI TPa)KJTaHCKOIO IIpaBa MOTYT
COIEpPKaTbCsl U B 3aKOHOAATEIBHBIX  aKTax  JIPyrux  OTpacieu
POCCHUHCKOIO 3aKOHOATEIIHCTBA.

Hanpumep, XWIUIIHOE 3aKOHOAATEIHCTBO COCTOUT W3 3aKOHOB,
CoZlep>KallluX HOPMBI KaK TPAXKJAAHCKOTO, TaK W aJIMAHUCTPATHUBHOTO
mpaBa. JTH aKThl, B YaCTU HOPM AJIMUHHCTPATHBHOIO MpPaBa, MOTYT
B COOTBETCTBUM C 1. »k» 4.1 cT. 72 Koncturyunun P® npuHMMaThCs
u cyobekramu Poccuiickoii denepauuu npu yCIOBHHM, YTO OHU HE
npotuBopedar (QenepanbHbM 3akoHaM (4.2 1 5 cT. 76 Konctutyuuun
PD).

'K PO cpenn akrtoB TIpa)XJaHCKOTO 3aKOHOAATEIbCTBA WIPAET
0co0yt0 poJib. Ero cTpykTypa BhIpakaeT 0OBEKTUBHO CYLIECTBYIOUIYIO
cucteMy rpaxaaHckoro mnpaBa. ['K P® He OTHOCHUTCA K 4yuCIy
denepanbHbIX KOHCTUTYLIHMOHHBIX 3aKOHOB, IOCKOJIBKY HE OTBEYaEeT
TpeOOBaHUSIM, MPEABIBISAEMBIM K TaKOTO POJa aKTaM, YCTAHOBJICHHBIM
cT. 108 Koncturyiuu PO. Hopmbl TpakaaHCKOTO 3aKOHOJATENIbCTBA,
coepKalluecss B APYTMX 3aKOHAX, JIOJKHBI coOoTBeTCTBOBaTh 'K P®
(m.2 cr.3 TIK). Baecenue wusmenenuii B ['K P®, a Takxke
MPUOCTAHOBJIEHUE JICUCTBUS WM TIPU3HAHUE YTPATUBIIMMHU CUITY
nonoxxkeHu ['K PO ocymecTBisieTcss OTAETbHBIMY 3aKOHAMMU.

[Ipy xOJTM3WUK TPAXKAAHCKO-IIPABOBBIX HOPM, coaepxkamuxca B ['K
P® u npyrux denepaibHbIX 3aKOHaX, HEOOXOAUMO PYKOBOACTBOBATHCS
HopMaMu ['K P®, ecnu TOIbKO B CAaMOM 3TOM aKT€ HE MPEAYCMOTPEHO
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uHoe. IIpu sTOM oOOIIME TPUHIUIBLI JEUCTBUS 3aKOHOB, KOTOpbBIC
MIPU3HAKOT, YTO TMOCJIEAYIOIHNN AaKT BBITECHSIET pPaHEE W3JAHHbI,
a crielMaabHbIA — OOIIMI aKT, B JAHHOM CTy4ae HE MIPUMEHSIOTCA.

3aKOHBl ~ CHCTEMATU3UPYIOTCS 1O  pPa3JIMYHBIM  IPU3HAKAM,
B pE3yJIBTATE YETO CHCTEMA TIPAXKAAHCKOTO IIpaBa M CHCTEMA
3aKOHOJATEIhCTBA HE  coBmagarT. (Oco0o  cleayeT  BbIJICIUTH
Koouguyuposannvle aKkmul, cooepicawjue 2paxcoancKo-npasosvie
Hopmbt. D10 3eMmenbHbIl, Kunuinsiii, Cemelinbiil, TpynoBoi, JIecHOH,
BO3AYyIIHbIM, Bomneii, [pamocTtpoutenbHbli  KoJeKchl, Kopekc
TOPrOBOr0 MoperiaBaHus, Koaekc BOJHOro TpaHcmopra # Jp.
Bo3nukaer Bompoc o0 coorHomieHnn HopM IK PO wu wuHBIX
KOIU(PUIIMPOBAHHBIX AKTOB, COJEPIKAIIUX HOPMBI IPa’KJaHCKOIO IpaBa.
[TpumenurenbHo K KumnmuoMmy kogekcy PO B yacTtu rpakaaHCKo-
IIPABOBOTO PETYJIUPOBAHUSI €T0 HOPMBI JOJDKHBI COOTBETCTBOBATH
OOIIIMM TIOJIOKEHUSIM TPaKIaHCKOTO TpaBa (a03. 2 m. 2 ¢t. 3 'K PD).

Ectb OCHOBaHMSI paccMarpuBarTh 3TO MNPABHIO, KaK MPE3YMIILUIO
BepxoBeHCTBA 'K PO Haxg npyrumu 3akoHamu, COAEPH AWMU HOPMBI
rpakgaHckoro mnpasa. [Ipu s3ToM HeT ocHOBaHuK paccmarpuBarh KK
P® B kauectBe cnenuajibHoro mo orHomeHuro k ['K P®. XKumumnein
kogekc PO Owpu1 mpuHsAT He «B coorBeTrcTBUM ¢ ['K». OH wumeer
COOCTBEHHBIN MPEIMET U MPUHIIUIBI, UMEET TPUOPUTET B IPUMEHEHUU
nepel JPyruMH  3aKOHAMH, COAEPKAIIUMH HOPMBI  KWUJIUIIHOTO
3akoHojarenscTBa (. 8 cr. 5 KK). IIpu stom KK PD nomken
yctynath 'K P® B cdepe perynmupoBaHus KUIUIIHBIX OTHOIICHUH,
ABJISIFOIIMXCSA OJTHOBPEMEHHO TPAXKIAHCKO-NPABOBBIMU. B mpoTUBHOM
ciyyae IIPUOPUTET nepen 'K PO I10JIy4ar HE
TOJIBKO JKUIMIHBIA U 3€MEJIbHBIA  KOAEKChl, HO H TPAHCIOPTHBIC
KOJIEKChI, 0000IIatolue 3akoHbl B cdepe CTpaxoBaHUs, OAHKOBCKOU
NEATEIbHOCTA WU T.JA., YTO NPUBEAET K pacmagy €OUHOTO IO CBOEH
IOpUIMYECKOM (OTPpACIIeBOI) MPUPOJE TPAKIAHCKOTO 3aKOHOAATEIHCTBA
Y COOTBETCTBYIOIIEH €My KOAU(DUKALII .

Hapsny cI'K P® cucreMy rpaxmaHCKOro 3aKOHOAATEIbCTBA
00pa3yroT crielaibHble HeKOAUDUITMPOBAHHBIC 3aKOHBI, KOTOPHIE:

1) onpedensarom npusnaxu u npasosoii cmamyc OTIAEIbHBIX BHUJIOB
FOPUANYECKUX T, HarpumMmep, denepanbHbie 3aKOHBI

! Komudukanus poccuiickoro wyactHoro mpaa / moxa. pena. . A. MenseneBa. M.:
Craryr, 2008. C. 91 — 92.
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«O0 akIMOHEPHBIX 00IIecTBax», «O HEKOMMEPUECKUX OpPTraHU3aIUSIX,
«O pOU3BOJICTBEHHBIX KOOMEPATUBAX Y, «O KPECThSIHCKOM
(bepmepckom) xo3sicTBE», «O0 00IIECTBEHHBIX O0BEIMHEHUIX);

2) pecynupyiom omoenbHvle 6UO0bl 0OULECNBEHHBIX OMHOWEHUL,
BXOJAIIMX B MPEIMET TPAXKIAHCKOTO MpaBa, HaIpUMeEp, 3aKOHBI
Poccuiickoit @enepanun «O 3amure npaB norpedoutenein», «O TudyHOM
NMoJCOOHOM XO03siicTBE», «O0 OCHOBaX TYPUCTCKOW JEATEIHLHOCTU B
Poccuiickoit ~ ®Denepauun», denepanbHbie  3akoHbl  «O0 akTax
IPXKIAHCKOTO COCTOAHUS», «O0 unoreke (3ajaore HEABUIKUMOCTH)Y,
«O HecoCcToATENHLHOCTH (OAHKPOTCTBE)».

[IpuHsiTHE 1ENOTO psifa CHEUUATBHBIX 3aKOHOB YCTAHOBIIECHO
camumM 'K P®. Dtum, Bo-mepBbIX, 0OECIEUMBACTCS CHUCTEMHOCTh U
IETTIOCTHOCTh CTPYKTYPBI IPakJaHCKOTO 3aKOHOJIaTeIbCTBa. BO-BTOPBHIX,
rapaHTHPYETCs CYIIECTBEHHOE paciiupeHue chepbl 3aKOHOIATEIBHOTO
pEryaupoBaHUs W MCKIIOUCHHE pPEIrIaMEHTAllU COOTBETCTBYIOIIUX
OTHOIIICHUH MOA3aKOHHBIMU aKTaMHU.

Crnenyet nmpu3HaTh, 4YTO, K COXKAJIEHUIO, HE BCE MPEyCMOTPEHHBIE B
'K P® 3akoHbl B HAcToOsllleE BpeMs yxe NpUHATHL. Hanpumep, Her
3aKOHOB 00 MMMYHUTETE rOCyIapcTBa U ero coocTBeHHOCTH (CT. 127), 0
HEKOTOPBIX CIielIMaIbHbBIX BUJIaX CTpaxoBaHUs (ct. 970),
00 0COOCGHHOCTSIX OTAEIBHBIX BHUIOB JoroBopa Komuccuu (cT. 990), o
MOPSIIKE OTHECEHHWS TOCYIapCTBEHHOTO HMYIIECTBa K deaepaabHOU
COOCTBEHHOCTH U K COOCTBEHHOCTH cyObekTOB Poccuiickoit denepanun
(ct. 214), o mnopsanke U yciHoBUSX pekBuumuu (CT. 242), o
HanuroHanu3amuu (ct. 235 I'K PO) u ap.

2.3 Hble HCTOYHMKH IPAKIAHCKOIO NpPaBa

Yka3wl Ilpesupenta P®, nocranosineHus IlpaBurensctBa PO,
HOPMAaTUBHbBIC MPABOBBIC AKTHI (PeepabHBIX OPTaHOB UCIIOIHUTEIBHOM
BJIACTH, KAacCarolIMecs TIPaKJAHCKO-TIPABOBBIX OTHOILIEHUH, SBIISIIOTCA
MCTOYHUKAMHU TPAXIAHCKOTO IpaBa, HO OHU HE CO3JAI0T HOPM
IrpakJaHCKOTO 3aKoHoAaTenbcTBa. Cpenn MOA3aKOHHBIX HOPMAaTHUBHBIX
aKTOB  OCHOBHYK  poJib  urpator  ykasel IIpesmmenra PO
u noctanoBieHus IlpaButensctBa P®. Onu BI'K P® 00beauHEHBI
€IMHBIM TEPMUHOM «UHBIE MPABOBBIE akThI» (1. 6 cT. 3 ['K PD).

Vka3wl IIpesunenra PO He nomxHbl mpotuBopeunth ['K PO wu
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MHBIM 3akOHaM. OHH TPUHUMAIOTCS TOJBKO TMPHU OTCYTCTBUH
CIICLIMAJIBHBIX YKA3aHUW 3aKOHOJATEJNSl Ha TO, YTO JAHHBIE OTHOLICHUS
JIOJKHBI  PETYJIMPOBATHCA HCKIIFOYUTEIBHO 3aKOHOM UM B COOTBETCTBHUU
C 3aKOHOM.

Ha ocHoBanuu u BO ucnosHeHune ['K u MHBIX 3aKOHOB, YKa3OB
[Ipesunnenrta PO IIpaBurenbctBo PO Kak KOJUIETHaAIbHBIA OPTaH BIIPABE
MPUHUMATh TMOCTAHOBJICHUS, COAECPKAIINE HOPMBI TPAXKIAHCKOTO
HpaBaZ. [Ipu sTtom mnocranosieHus IlpaBurenscTBa PO He HOILKHBI
npotuBopeunTh KoncTutyinuu PO, denepanbHbIM 3aKOHAM U yKazam
[Ipesunenra P®D, B mpoTHUBHOM Cilydyae OHU MOTYT OBbITb OTMEHEHBI
[Ipesunenrom POD (u. 3 ct. 115 Koncturynuu PD).

B coorBerctBun cmn.7 cr.3 I'K P® mMunucrepctBa u nHBIE
dbenepanbHble OpraHbl UCIIOJTHUTEIBHOM BJIACTH TaKXE MOTYT M37aBaTh
aKThI, COJCPIKAIIME HOPMBI T'PAXKIAHCKOTO MPaBa, HO TOJBKO B CIIy4asX
U Npeieliax, NpeayCMOTPEeHHBIX | paxkaanckum koaekcoMm PO, npyrumu
3aKOHAaMU W UHBIMM  NPaBOBbIMH  akTamu. MHbIMM  cliOBamu,
HOPMOTBOpYECKAs]  JIESTEIBHOCTh 3TUX OpPraHOB  CYIIECTBEHHO
OTpaHUYEHA.

[TocranoBinenuem BepxoBHoro Cosera PCOCP ot 12 nexabps
1991 . «O parudukanuu Cornamenus o co3ganuu  ConpykecTBa
HeszaBucumpbix [ocygapcTB» OBUIO YCTAHOBJIEHO, YTO HA TEPPUTOPUH
Poccuiickoit deneparu HopMmbl ObiBIiero Coroza CCP npumeHsroTcs
BUacTu, He mnporuBopedamied Koncturynmum PO, poccurickomy
3aKOHOJATENbCTBY U JaHHOMY  CoOIVIalleHHIO. OT0  TpaBUIO
oOecreunBaeT  OMNPEACIICHHYI0  IPEEMCTBEHHOCTh B IIPaBOBOM
PETYJIIMPOBAHUM TPAKIAHCKUX OTHOLICHUN.

! Hanpumep, Ilpesument P® mommmcan Ykas Ne 79 or 28 despams 2022 . «O
IIPUMEHEHNUN CIIELUAIbHBIX YKOHOMHUYECKHUX MEpP B CBA3HM C HEAPYKECTBEHHBIMHU ACUCTBUAMHU
Coenunennbix IllTaToB AMEpUKM U NPUMKHYBIIMX K HUM HHOCTPaHHBIX TOCYIapCTB
Y MEXYHAPOJAHBIX OPraHM3alMi» B LEISIX 3alUThl HALIMOHAJIBHBIX MHTEpecoB Poccuiickoi
®enepalii ¥ B COOTBETCTBUHU C (PpenepanbHbIiMU 3akoHaMu oT 30 aexalps 2006 . Ne 281 @3 «0
CHEIHMAIBHBIX JKOHOMHUYECKUX Mepax | MPUHYIUTEIbHBIX Mepax», oT 28 mexabps 2010 r
Ne 390-®3  «O 6e3onacHoct» U oT 4 utoHst 2018 . Ne 127-®3  «O mepax Bo3aeicTBUs
(MpOTUBOAEUCTBUS) Ha HeApyx ecTBeHHbIe AelicTBus CoenuHeHHbIX IlITaroB AMEpUKH U MHBIX
MHOCTPAHHBIX TOCYIapCTB.

Hanpumep, mnocranosinenue IlpaBurensctBa P® Ne412 ot 19 mapra 2022 1.
«O06 yTBep)KIeHUN 0COOCHHOCTEH UCTIOHEHHUST JOTOBOPOB (PMHAHCOBOW apeHnbl (JIM3WHTA),
JIOTOBOPOB ~ apeHAbl HMHOCTPAHHBIX BO3AYLIHBIX CY[OB, UCIIOJIb3YEMBIX JUIS IOJIETOB JINLAMH,
YKa3aHHBIMHU B MyHKTE 3 cTarbu 61 BosaymHoro koaekca Poccuiickoit denepanuu,

aBUALIMOHHBIX aBUTrareneit B 2022 roay».
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Bce HEOTMEHEHHBIE aKThl MPEKHETO rpakJaHCKOTO
3aKOHOJATEIbCTBA  NPUMEHSIOTCS  IOCTOJBKY,  IIOCKOJbKY  HE
npotuBopedar 'K u MHBIM pPOCCUNCKUM 3aKOHaM, MPUHATHIM IOCIHE
12 urons 1990 rt

Ecnu He BBeneH B neiicTBUE ¢efepanbHbI 3aKOH, MPU3BAHHBIM
peryaupoBaTh  ONPEACJIICHHbIE  TPaXKJAHCKUE  OTHONIEHUS,  TO
HopMatuBHble akThl BepxoBHoro Coera PC®OCP, BepxoBHOro
Cosera PO, He sBuArommMecs 3aKOHAMU, HOPMATUMBHBIE  aKThI
[Ipesunuyma BepxoBHoro Cosera PC®CP, Ilpesunenra PO
u [IpaBurensctBa P®, npumensemblie Ha Teppuropun Poccum
HopMatuBHble akTel BepxoBHoro Cosera CCCP, Ilpe3nauyma
BepxoBaoro Copera CCCP, Ilpesuaenta CCCP wu IIpaButenbcTBa
CCCP 1o >TumM Bonpocam MpoJI0IKaT ICHCTBOBATD.

O0bIyaeM KaK MCTOYHMKOM I'PAKIAHCKOIO NMPaBa NPU3HAEHCA
cnodcusuieecs U WUPOKO NPUMEHAEMOe 6 NPeOnPUHUMAMENbCKOU
uiu  UHOU  OeamebHOCHMU, HO  He  npedycmMompeHHOoe
3aKOHO0AmMenbCMeEomM NPAGUNO NOBEOCHUs, HE3AGUCUMO Om HmO20,
3aghuxcupoeano nu oHo 6 Kakom-auo0 ookymenme (1. 1 ct. 5 'K PO).

JIna o6vluasa Kak uCMOYHUKA 2PANHCOAHCKO20 NPABA XAPAKMEPHbI
caedyrouwue npusnaku: 1) 3To NMPaBUIIO NOBEACHUS; 2) OHO CIOXKHUIOCH
MOMHUMO  BOJIM  3aKoHoJaTess; 3) IIMPOKO TNPUMEHSIETCS B
NpEeANPUHUMATEILCKON W HMHOM JEATEeNbHOCTH; 4) Kak MpaBWIO HE
PEAYCMOTPEHO 3aKOHOAATEIHCTBOM.

K oTHoOmIEeHHSIM, BXOJAIIUM B IIPEAMET TPaKIAHCKOTO TpaBa, HE
ypETyIUpOBaHHBIM IpaXJIaHCKUM 3aKOHOJIaTEILCTBOM 7M1
COMIAIIEHUEM CTOPOH, MpUMEHsieTcs oObiuail (cT. cT. 6, 309 'K PD).
Ecau o00blban, mnpoTUBOpeyYaT O0O0S3aTeNIbHBIM  JUISi  YYaCTHUKOB
COOTBETCTBYIOIIETO OTHOIICHUSI MOJOKEHUSIM 3aKOHOJATEIhCTBA WIIH
JIOTOBOPY, TO OHU HE MoAJiexkar npumeHenuto (1. 2 ctT. 5 'K P®D).

B cyze 3anHTEepecoBaHHas CTOpOHA BIIpaBe 00OCHOBBIBATH HATUYHWE
oObluas, HCMOJNb3ysd OOIMe TMpaBWwia TPaXIAHCKOTO Mpolecca u
crocoObl J10Ka3biBaHUsA. OJHAKO OOBIYAN HE MOXKET MPOTUBOPEUYUTH
HOpMaM 3aKOHOAATEIbCTBA M  YCJOBHUSIM  3aKJIIOYEHHOIO MEXIY
ctopoHamu noropopa. B 'K P® npsmMo ykasplBaeTcsi, 4TO MpaBa U

1 .
Cwm. c1. 4 @enepanbHoro 3akoHa oT 30 HOs0ps 1994 1. «O BBeneHUM B IEHCTBHE YaCTH
nepBoil [ paxaanckoro konekca Poccniickort @eaepannmy».
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00S13aHHOCTH CTOPOH OIPEIENAIOTCS 00bUasiMU JEIOBOTO 000poTa,
€CIM  HMHOE HE  NPEeIyCMOTPEHO  3aKOHOM WJIM  YCJIOBHUSMH
ob0s3arensctBa (cT. 311, 312, 315, 316 wu gp.). MHeiicTtByromue
OTCUECTBEHHBIE  OOBbIUAM  HW3YYaIOTCS  TOPTOBO-TIPOMBIIUICHHBIMH
najaraMyd U TyOJUKYIOTCS B BHJIE COOTBETCTBYIOIIMX COOpHHUKOB. B
Poccuiickoit @enepauuu ObUIA OMYyOJIMKOBAaHBI OOBbIYAM BaXKHEUIIIHMX
MOPCKHX TTOPTOB.

CyneOHass um  apOuTpakHasi  NPAaKTHKa  HE  MOXET
paccMaTpuBaThCI B KadeCTBE  CaMOCTOSATEIBHOTO  HMCTOYHHKA
IPpaXJAAHCKOTO  MpaBa. 3aKOHOTBOpYECKass W  MPaBOTBOpUYECKAs
NEATETLHOCTh HE BXOAUT B cdepy KOMIETECHIUH CYyIOB OOIIeH
IODUCIUKIIMA W apOuTpaxHbX cyaoB. Ilostomy dopmupoBanue
CIMHOOOPAa3HOMN MPAKTHUKHA PACCMOTPEHHUS OTACIBHBIX KaTETOPHUH eI HE
JOJKHO TPUBOJIUTH K (POPMUPOBAHUIO HOBBIX MpaBUJl (MPELEICHTOB),
IIPOTHUBOPEYAIINX HOPMaM T'PaKJaHCKOTO 3aKOHOIATEIbCTBA.

2.4 JleiicTBHe U MPHMMEHEHHUE UCTOYHUKOB IPAKIAHCKOI0 NMpaBa

Hopmbl rpaxkgaHCKOTO TpaBa HAauMHAIOT JEWCTBOBAaTH C MOMEHTA
OQUIIMATLHOTO OIMYOJUKOBAHUS HOPMATHBHBIX aKTOB, B KOTOPBIX OHH
coJiepKarcsi, B CeNHalbHbIX H3gaHusIX. OmyOIuKoBaHHUE HEOOXOIUMO
JUIT  O3HAKOMJIGHHMS BCE€X YYaCTHHUKOB TpPaXJaHCKOro o0opoTa
C COJIEp’)KaHUEM TPAXKJAHCKOTO 3aKOHOJATEIhCTBA. JTO TMO3BOJSET
O03HAKOMUTHCSI HE TOJILKO C COJACp)KaHUEM, HO U CPOKAMH BCTYIUICHUS
HOPMAaTUBHBIX aKTOB B 3aKOHHYIO CHITY.

CornacHo ®enepanpHoMy 3akoHy OT 14 nronHs 1994 1. «O nopsiake
onyOJIMKOBAaHMS U BCTYIUICHUS B CUITY (eepaqbHbIX KOHCTUTYIIMOHHBIX
3aKOHOB, (heJIepalibHbIX 3aKOHOB, akTOB nanat denepanpHoro CoOpaHus
Poccuiickori ®epepanun»” Ha Tepputopun Poccum npuMEHSIOTCA
TOJILKO (hedepaibuble KOHCMUMYUUOHHbIE 3AKOHBL U (hedepaibHble
3aKOHBl, KOTOpble O(PUIMAIBHO OMYOJWKOBAaHbI. YKa3aHHBIE AaKThl
noonexcam Oo(PUUMATLHOMY ONYOIUKOGAHUIO B TCUCHUE ceMuU OHell
nocne ux noanucanus  Ilpesumentrom  P®O.  OdurumanbHbIM
onyOJIMKOBAaHUEM dbenepanbHOTO KOHCTUTYIITUOHHOTO 3aKOHa,

o MOPSAZIKE OMYyOTMKOBAHUS M BCTYIJICHUS B CUITY (pelepalibHbIX KOHCTUTYIIMOHHBIX
3aKOHOB, (efiepadbHbIX 3aKOHOB, akToB mnamar PenepanpHoro CoOpanusi Poccuiickoi
Oeneparui : penep. 3akoH oT 14.06.1994 // C3 PD. 1994. Ne 8. Cr. 801.
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dbenepabHOrO 3aKOHA CUMTAETCs MepBas IMyOIUKaIlUs €ro II0JIHOIO
Tekcta B »llapmamentckon razere», «Poccuiickon raszere» WM
«CobOpanuu 3akoHoaarenbcTBa Poccutickoit denepain.

Ykazvr Ilpesuoenma u nocmanoenenusn Ilpasumenvcmea P@D
OTHOCATCA K HWHBIM IIPABOBBIM aKTaMm, B cooTBeTCTBHM € YKa3oM
[Ipesunenra PO ot 23 mas 1996 . Ne 763 «O nopsijike onmyOJIMKOBaHUS
Y BCTyIUIeHUsT B cuiny aktoB IIpesupenra PO, IlpaBurensctBa PO
Y HOPMaTHUBHBIX MIPABOBBIX aKTOB dbenepanbHbIX OPTraHOB
HCIIOJHUTEIBHON BIACTHY HHBIC MPABOBBIC aKThl TAKXKE 00s3aTEIHHO
obumaabHO nyodaukyrwmcesa B »Poccuiickoi razere» uin «CobpaHuM
3akoHoJaTeNnbCcTBa Poccuiickon denepaunn» ¢ meuenue 10 oneii nocie
JTHSI IOAITUCAHUS.

C unenbro KoHTpoJia 3a cooOmoneHueM Konctutymuu PO wu
dbenepabHBIX 3aKOHOB  6€00MCHIGEHHbBIE HOPDMAMUBHbBIE  AKMbL,
KAaCamluecs TPAXIAHCKUX MpPaB W 3aKOHHBIX WHTEPECOB TPa)JaH,
noonescam o0s13aTeTbHON roCydapCTBEHHOM pezucmpayuu
6 Munucmepcmee rwcmuyuu P@. llocne perucrpauvu 6 cpoK He
noszonee 10 Omeii oHU JOKHBI OBITH OMYOJIWMKOBaHBI B »Poccuiickoit
razere», a Takxke B BrojjieTeHe HOPMAaTUBHBIX aKTOB (eaepanibHbIX
OpPraHOB HCHOJIHUTEIIPHOM BJIACTH. BeIOMCTBEHHBIE HOPMATHUBHBIC
aKThI, HE MPOLIEIINE TOCYIAPCTBEHHYIO peructpanuto B Muntocte PO,
au00 3aperucTpUpPOBAHHBIE, HO HE OINYOJMKOBAaHHBIC B YKa3aHHBIE
CPOKH U MOPSJKE, HE UMEIOT IOPUANYECKON CHIIBI U HE BIEKYT KAKHX-
7100 MPaBOBBIX MOCIEICTBUM.

JIns mpaBUIBHOTO MPUMEHEHHS HOPMATUBHOTO aKTa YYaCTHUKAMU
IPaXIAHCKOTO 000poTa MpU OCYIIECTBICHUH CBOEH JIESITEIBHOCTH
ocoboe 3HaueHHE MPUOOpEeTaeT TOYHOE OINpeJeeHUe MOMEHTA
BCTYIUICHUSI  AKTOB  TPa)XXJAaHCKOTO IIpaBa B CHIIy W MOMEHTA
MPEKpAICHUSI UX JNEUCTBUSA. MOMEHT, KOTOPBIM OMPEACIACTCS HA4aIo
JEUCTBUS MPABOBOIO aKTa, SIBIAETCS BPEMEHEM BCTYILICHUS MPaBOBOTO
aKTa B CUIY.

Deodepanvnvle  KOHCMUMYUUOHHbBlE  3AKOHbBl, (hedepavbHule
3AKOHB! BCTYINAIOT B CUJIYy OJHOBPEMEHHO Ha BCE€M TEpPPUTOPHUU
Poccutickoit ®epepanuu mno oO0lIeMy MNOpaBWIy — HO UCHEUEeHUU

! O nopsake omyGnMKOBaHMS M BCTYINIEHMS B CHIy akToB Ilpesujenra P,

[TpaButensctBa PO 1 HOpMATUBHBIX MPABOBBIX aKTOB (heJepaIbHbIX OPraHOB HUCIOIHUTEIbHON
BiacTH : yka3 [Ipesunenta PO ot 23.05.1996 Ne 763 // C3 PD. 1996. Ne 22. Cr. 2663.
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10 onenr mocne wux o@QUIMATBHOTO OMYOJUKOBaHUA. B HEKOTOpBIX
CIy4dasix 3aKOHOM YCTAHABJIMBAECTCS HWHOM MOPSAOK BCTYIUIEHHUS WX
B CHJIy. DTO MOXET OBITh, K MPUMEPY, BBEJACHUE B JACHCTBUE 3aKOHA C
MOMEHTa ONyOJIMKOBaHMs, JHOO Oojee TMO3IHUI 10 CpPaBHEHUIO
c oOmenpuHAThIM  cpok. IlocnmegHee, kak TpaBUIIO, CBA3aHO C
HEOOXOJIUMOCTBIO  MPOBEACHUSA IOATOTOBUTEIBHBIX MEPONPUATHIA,
MIPU3BAHHBIX MOATOTOBUTH YYaCTHUKOB MPaBOOTHOIIECHHU I
K IPUMEHEHHUIO HOBOTO 3aKOHA. B OTHENBHBIX Ciaydasx IMPUHUMAETCA
CrelMabHbIA (BBOJHBIN) 3aKOH O TMOPSAJKE BBEJICHUS B JICHCTBUE
OCHOBHOI0 3aKOHA.

I'K P® ycmanagiueaem mped08aHus K NPUMEHEHUIO HOB020
3akona. 1lo oOmeMy mpaBwIy 3aKOH HE HMMEET OOpPATHOM CHJIbI
Y IPUMEHSETCS K OTHOIICHUSIM, KOTOPbIE€ BO3HUKJIU IOCJIE BBEICHUS
ero BaedctBue (n.1 cr.4 TI'K). Bmecre cTem rpaxaaHCKoe
3aKOHOAATEIBLCTBO MOXKET MPEAYyCMaTpUBaTh CIy4aud PaclpOCTPaHECHUS
CBOETO JCHUCTBUS W HA OTHOIICHHWS, BO3HUKIIME 1O BCTYIUICHUS €rO
B cuny. Kak mpaBwio, obOpaTHas cujia 3aKkOHA MPUIACTCS HOPMaMm
IrpaXJaHCKOTO TMpaBa, PEryJHPYIOIIWE OTHOIIEHHS, pPaHEE HE
YpEryJaupOBaHHbIC rpaXJIaHCKUM 3aKOHOAATEIbCTBOM, 1100
MPEIOCTABIAIOMINE  JIOTOJHUTEIBHBIE  IIpaBa ISl  YYAaCTHUKOB
IpOXIAHCKOTO 000pOoTa WM TapaHTUPYIOUIWE JOTOJHUTEIHHYIO
3alUTy MPaB U 3aKOHHBIX UHTEPECOB TPaXJaH U IOPUINYECKUX JIUII.

Hanpumep, ®@enepanbubii 3ak0H «O BBEACHUM B JEUCTBHE YacTH
BTOpOU [ pakganckoro kojekca Poccutickoit @denepanun» B cTarbsax 11,
12 pacnipocTpaHui HOBBIE IMpaBuia: 00 OXpaHE MpaB U UHTEPECOB
BKJIQ[YNKOB HA OTHONICHHWS, CBA3AHHBIEC C MPUBJICYCHUEM JIECHEKHBIX
CPEACTB BO BKJIAJIbl, BOBHUKIIKE 0 MPUHATHUS YacTu BTopol Konekca u
COXpPAHUBIIMECS HA MOMEHT BBEACHHUS €ro B AcucTBUE. OTHOLIECHUS,
pETYIIMpYEMBIE TPAXKJAHCKUM 3aKOHOJATEIIBCTBOM, HEPEAKO HOCST
msiuics: xapaktep. [lotoMy oTnenbHbIC MpaBa U 00SI3aHHOCTU MOTYT
BO3HUKHYTh Y€ IOCJE TOT0, KaK BO3HHUKIJIO CaMO NPAaBOOTHOIIECHUE.
CormacHo . 2 ¢T. 4 'K HOBBIM 3aKOH TPUMEHSIETCS TAKXE K MpPaBaM
U 00SI3aHHOCTSIM, KOTOPBIE€ XOTS ¥ OCHOBaHbI Ha OTHOIICHUSX,
CYIIECTBOBABIINX J0 BBEJACHUS 3aKOHA B JCUCTBUE, HO BOZHUKIIN MOCIIE
3TOTO MOMEHTA.

Nuble npaBuiia NPUMEHSIOTCS B OTHOLIEHUSX CTOPOH IO JOTOBOPY.
JIeNCTBYET IOJIOKEHHUE, MOCIEI0BATEIIbHO OIUPAIOLIEECs HAa MPUHLMII
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pacta sunt servanda (I0OTOBOPBI JOJDKHBI UCIIOIHATHCS). CortacHo 1. 2
cT. 422 T'K PO, eciin mocne 3akiatO4eHUs JOTOBOpPA IPHUHSAT 3aKOH,
YCTAHABJIUBAIONIMA HHBIE 00s3aTelIbHBIC MpaBUJia, YEM TE, KOTOPHIC
JCUCTBOBAIM TIPU 3aKJIIOYEHHHU JOTOBOPA, YCIOBUS 3aKIFOYEHHOTO
JIOTOBOpA COXPaHSIOT CHJIy. TeM caMbIM O0O0€CleYrMBaeTCsl TOYHOE,
HaJJIekKaIlee MCIOJIHEHUE B3STHIX Ha ce0s CTOpOHAaMU JIOroBopa
ob0s3aHHOCTEN. OHAKO B HOBOM 3aKOHE MOXET ObITh YCTAHOBJICHO, YTO
€ro JIEMCTBUE PACIHPOCTPAHSAECTCA HAa OTHOILICHUS, BOSHUKIINE U3 pAHEE
3aKJIFOUEHHBIX JIOTOBOPOB. Hanpuwmep, COITIACHO . 1
cT. 8 @enepanbHbld 3akOH «O BBEJICHUU B JICUCTBUE 4YacTH BTOPOWU
I'paxxnanckoro komekca Poccuiickont denepannn» Ha3BaHHBIM 3aKOH
pacmpoCcTpaHuUI  HOPMBI  yKa3aHHOIO  akTa 00  OCHOBAaHUSIX,
MOCJICICTBUSX U MOPSJKE PACTOPKEHUSI TOTOBOPOB OTHEIIBHBIX BHUJOB
Ha Bce AencTBoBaBiire Ha |1 mMapra 1996 . 1OroBopbsl HE3aBUCUMO OT
JIaThl UX 3aKJIFOYEHHUS.

Yka3zwt Ilpezuoenma P@® ecmynarwom 6 cuy 6 meuenue cemu OHeil
MOCJI€ JIHS UX MEPBOro O(UIIMAIBLHOTO OMYOJIMKOBAHUS JTUOO CO JIHS MX
noanucanud. I[locranosnenusa IIpaBurenbctBa P®, 3arparuBaroniue
mpaBa, CBOOOJBI U OOS3aHHOCTH TpPaXJaH, BCTYMAIOT B CUIY IIO
UCTEYCHUU CEeMH JHEH Tociae JHA HX TMepBOro O(UIIMAIBLHOTO
onyOJIMKOBAaHMS, a MHBIE — CO JIHS WX MojanucaHus. Bmecrte c Tem
B HQ3BAaHHBIX AaKTaX MOXET NPEAyCMATPUBATBCS W MHOW TOPSIOK
BCTYIUICHUS UX B CUITY.

Hopmamuenwvie npaeoevie axkmol  hedepanbHblX  Op2aHos
UCROJTHUMEbHOU 6/1acmu BCTYNAIOT B CUJTy OJHOBPEMEHHO Ha BCEW
teppuropun Poccuiickon @Penepanuu no ucmeueHuu oOecimu OHeu
nocse JIHs uX o(UITMagIbHOr0 OMyOIMKOBAaHMS, €CJIM CAMUMHU aKTaMH HE
YCTAHOBJICH APYTOM MOPSAIOK BCTYIUIEHUS UX B CUITY.

Ilpekpawenue Oeiicmeusa UCmoOYHUKA 2pandcOanHcKkozo npaea. He
MEHEE BaXHO€ 3HAYECHHE HMEET MOMEHT IMPEKPAIICHUS JICHCTBUS
HUCTOYHMKA TPaXXJAAHCKOrO TpaBa. B OOJBIIMHCTBE CIIy4yaeB CpPOK
JNEUCTBUS HOPMATHBHBIX aKTOB 3apaHee He ompenenedH. OHu
MPEKpallaloT CBOE JICMCTBUE B PE3YJIbTaTE NPUHITHS W BCTYILUICHUS
B CWJIy HOBOTO HOPMAarTMBHOIO  aKTa, NOPSAMO  OTMEHSIOIIETO
JNEUCTBYIOLIMKA paHEe aKT WIM U3MEHAIOLUIETO €ro COACpIKaHHUE.
Hanpumep, ®enepanbHblii 3ak0H «O BBEJECHHM B JCHUCTBUE 4YacCTH
Bropor I'paxnmanckoro kouekca Poccuiickori @enepauumy MNpUHAI
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yTpatuBiuMu cuiy 3akoHbl PCOCP «O cobctBeHHocTu B PCOCP»
1 »O npeanpuaTUsIX U NPEAIPUHUMATENBCKON JEATEIIbHOCTI)
(mocnenuuit — kpome cT. 34 u 35). deaepanbHbiil 3aKk0H «O BBEICHUU
B ICUCTBUE 4YAaCTU YETBEpPTOM [paxmaHckoro kojekca Poccuiickon
Oenepanum» npu3zHan yrpatuBmuMu  cuily ¢ 1 gaBaps 2008 roma
[TarenTHBIN 3aKoH, 3akOHBI Poccuiickoit ®deneparun, «O0 aBTOPCKOM
MpaBe U CMEKHBIX MpaBax», «O CENEKIIUMOHHBIX JOCTHXKECHUSIX» U JP.

Ecnn B caMOM HOPMAaTMBHOM aKT€ YCTAHOBJIEH CPOK €r0 JACHUCTBUS,
TO HOPMATHUBHBIA akKT yTPauuBaeT CBOK HOPUIUYECKYIO CHIIY TIO
UCTEUEHUM YKa3aHHOTO Cpoka. B oTHomieHun QenepaibHbIX 3aKOHOB
KaK aKTOB OJIMHAKOBOM IOPUJIMYECKOM CHIIBI TaKXE MPUMEHSIETCS
npaBwWwIo lex posterior derogat priori (MIOCIEAYIOMMNN 3aKOH OTMEHSET
NpeAbIIYIIKE), O3HAYAIOIIEe, YTO JaKe €CJIM B MOCJEAYIOIIEM 3aKOHE
OTCYTCTBYET CIELIMAIBHOE MpEANucaHue 00 OTMEHE paHee MPUHATHIX
3aKOHOTOJIOKCHUM, B Cllydae KOJUTM3UU MEXKIYy HUMH JEUCTBYET
NOCIEAYIOWNN  3aKkoH. Hezasucumo om  8pemeHu  NpuHAmusl
NPUOPUMEMHBIMU ~ NPUSHAIOMCA  HOPMbL  MO20 3AKOHA, KOMOPbIU
CREeUUanIbHO NpeoHasHayer Ol pecylupo8anusi COOMBEEmCm8EYIOuWUx
omHoweHuiL.”

OO0111ee TIPaBUIIO O OelCMEUU UCHOYHUKO8 2PANHCOAHCKO20 NPABA
6 npocmpancmee COCTOUT B TOM, YTO OHHU JEWCTBYIOT Ha BCEH
teppuropun Poccurickon @enepanuu. M3 storo mpaswia ecrtb JBa
UCKJIIOueHUs. Bo-mepBbiX, B cuily yKa3aHus (eaepaibHOro 3akoHa
TeppUTOPHUAIbHBIC TPAHUIIBI €ro JCHCTBUS WU JEUCTBUS  €ro
OTJICTIbHBIX YacTel MOTYT OBbITh OTPAaHUYEHBI, HAPUMEpP, TpaHUIlAMU
ropona-kypopra Coun. OgHAaKO Tako€ TEPPUTOPUATIBLHOE OrpaHUUYCHHE
MOXXET BBOJUTHCS TOJILKO B CIydasix, KOTJa 3TO HEOOXOIUMO IS
obecrieueHuss 0€30MacCHOCTH, 3alllMThl JKU3HU U 3JI0POBbS  JIIONEH,
OXpaHbl IPUPOJIBI U KYJBTYpHBIX LIeHHOCTEH (a03. 2 1. 3 cT. 1 I'K). Bo-
BTOPBIX, 3aKOHOJATEJIbCTBO OJHOTO TOCYAapCTBa B OINPEICICHHBIX
CIydasiX W IO ONpPEACJICHHBIM BONpPOCAaM MOXET TMPUMEHAThCA Ha
TEPPUTOPUU JPYroro roCy/1apcTBa. Hanpuwmep, CTOPOHBI
BHEIITHETOPTOBOTO KOHTPaKTa, PYKOBOJACTBYSCH MPHUHIIUIIOM CBOOOIBI

! Cm.: Tlocranosnenne Koncrurymmonnoro Cyma P® ot 29 mons 2004 r. Ne 13-IT «Ilo
JIelly O MPOBEPKE KOHCTUTYLIMOHHOCTH OTHAENbHBIX MosoxeHud crarert 7, 15, 107, 234 u
450 YTosI0BHO-TIpOIIECCYyalbHOTO KonIekca P@® B CBsI3M C 3ampocoM TpyNNbl JACMyTaTOB
['ocynapcrBennoit lyms» (1. 2.2).
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JIOTOBOPa, MOTYT YCJIOBHUTHCS O PACCMOTPEHUH BO3HHUKIINX MEXKIY
HAMH CIIOPOB MO MpaBWIAM MATEPHAIBHOTO MpaBa CTPaHbl HCTIIA,
T.€. 0 TPAXKIAHCKOMY 3aKOHOAATEIbCTBY APYrOMl JJisi OMHOM U3 CTOPOH
CTpaHBbL.

[Io oOmemy mpaBWiIy 0  Oelicmeuu  2paxcOaHcKo20
3aKoHoO0amenvcmea  no  Kpyzy — Juy — TPAKIAHCKAE  3aKOHBI
pacOpoOCTPAHSIOTCS HA POCCHUCKUX TpaxJaH, HOPUIAYECKUE JIUIlA
U TyOJIMYHO-TIPABOBbBIC oOpasoBaHus, KOTOpBIE BCTYIAIOT
B IPAXKJAHCKUE TMPABOOTHOLIEHUS HAa Teppuropun  Poccuiickou
Qenepaunu. BMecte ¢ TeM OHU NMPUMEHSIOTCA TAKXKE K OTHOLICHUSM
C yYaCTUEM MHOCTPAHUEB, JHUI 0€3 Trpa)KJaHCTBA W MHOCTPAHHBIX
IOPUIMYECKUX JIMI, €CJIM HWHOE HEe MPEeIyCMOTPeHO denepalibHbIM
3akoHOM (a03. 4 m. 1 ct. 2 T'K). JlelicTBue 3akoHa, OTpaHUYECHHOTO
KOHKPETHOW TEPPUTOPHUEH, PACTIPOCTPAHSAETCS TOJBKO HA HAXOMSIINXCS
Ha Hel muil. B HEoOXOAuMBIX Clydasx 3aKOHOJATeNb MPSIMO WIH
KOCBEHHO  ONpeAeisieT B 3aKOHE  Kpyr  JIMI, Ha  KOTOPBIX
pacmpocTpaHsieTcsl JEUCTBHE TE€X WIM HMHBIX IPABOBBIX HOPM.
Hanpumep, 1. 2 ct. 1 @enepanbHoro 3akoHa «O HECOCTOSTEIBHOCTH
(GaHKpOTCTBE)» YCTAHOBWJI TIEPEUYEHb OpraHu3allvii, Ha KOTOpPHIC
pacmpoCTPaHSAIOTCA MOJOKEHUSI YKa3aHHOTO aKTa.

Ocobennocmoblo UCMOYHUKOE ZPANCOAHCKO20 NpPA6A A6AEMCA
Hanuyue 6 HeM 3HAYUMENbHO20 HYUCAA OUCHOZUMUBHBIX HODM,
NEUCTBYIOIUX TOJIBKO B TOM CIydae, €CId CaMu YYacCTHUKHU
pPEryIUpPyEMOT0 OTHOIICHUS HE MPEAYCMOTPSAT WHOW BapUaHT CBOETO
MOBEICHUS. [ pakgaHCKOE€  MpaBO  MPENOCTABIACT  YYACTHUKAM
pPErYIUPYEMBIX OTHOIIEHUN BO3MOXHOCTh CaMUM BbIOparh Haubojee
MpUEeMJIEMbI BapUaHT TOBEJACHUS B OOIIUMX pPaMKaxX, YCTAHOBJICHHBIX
3aKOHOM. JIUCro3uTHBHAsE HOpMa OOBIYHO COAEPKUT OIPEACICHHOE
MPABWIO TOBENCHUSA, HO C OTOBOPKOM — «ECIM WHOE HE YCTAHOBJIEHO
JIOTOBOPOM  (COMJIAIIEHUEM CTOPOH)», KOTOpas M MO3BOJISIET CTOPOHAM
YPETYIUPOBaTh CBOM OTHOIICHUS HWHA4e, YEM 3TO NPEAYyCMATPUBACT
3akoH. Hampumep, cormacHo cT. 850 I'K P® npaBa u 00si3aHHOCTH
CTOPOH JOTOBOpa OAHKOBCKOTO CUETa, CBSI3aHHBIC C KPEIUTOBAHHUEM
cuera (korga OaHK OCYIIECTBISICT IUIATEXKU CO CUETAa, HECMOTPS Ha
OTCYTCTBUE HA HEM JICHEXKHBIX CPEJCTB), OMPEIECISAIOTCS IO O0OIIeMy
MpaBWIy TMOJOXKEHUAMU O 3aiiMe u kpeaure. OJHAKO B JOTOBOPE
CTOPOHBI ~ BIIPABE HHAYE PENIAMECHTUPOBATh YKA3aHHBIE IIpaBa
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1 00S13aHHOCTH.

Bmecte ¢ TeM B IrpaXXJIaHCKOM 3aKOHOAATENIBCTBE MPETyCMOTPEHO
HEMAJIO  UMHEPAMUBHBLIX HOPM, HE JIONMYCKAIOIIUX  HUKAKUX
OTCTYIUIECHMM OT cBoero cojepxkanua. Hampumep, cr. 198 TK
P® uckirodyaeT BO3MOXKHOCTh U3MEHEHUS COTJIAIIEHUEM CTOPOH CPOKOB
MCKOBOW JTaBHOCTH U MOPsJIKa UX HMCUUCIeHUs. IMnepaTuBHBIE HOPMBI
MPEJCTABIAIOT Cco0oil  ocoOyro  (opmy, KOTOpYyIHO MPUHHUMAIOT
nyOIu4HbBIE Hayana B rpaxiaaHckoM mnpaBe. M.M. Bbparunckuit
CIIPaBEIIJIMBO BBIJCISIET TPU 1I€JIM OrPAaHUYCHUS] BOJIM YYACTHUKOB
IrpOKIAHCKUX OTHOIICHUW: 1) 3ammrTa HHTEPECOB CJIa00N CTOPOHBI
B JIOTOBOpE; 2) 3allIUTa UHTEPECOB TPETHUX JIUILI; 3) 3alIUTa MyOITUYHBIX
I/IHTepeCOBl.

B caydae CcoOMHEHHMS B IOPUAMYECKOM MPUPOJE KOHKPETHOMU
IPpaXXIaHCKO-TIPAaBOBOM HOPMBI CIEAYET UCXOAUTH U3 €€ UMIIEPATUBHOTO
Xxapakrepa, MO0 MMCIO3UTUBHOCThL JIOKHA OBITH MNPSIMO BBIpAKEHA
B HEW.

[Ipy Hamuuuu 0OpoOETOB B TPakKTAHCKOM 3aKOHOJATEIbCTBE
cleAayeT BOCIoiab30Barhes CT. 6 ['K PO, KOTOpol yCTaHOBIICHBI MTpaBUJIa
00 aHaJIOTUM 3aKOHA M aHAJIOTUU MPaBa, KOTOPHIE MO3BOJISIIOT YCTPAHSTh
TaKue MpOOEbl.

ITon aHaJIOTMEeH  3aKOHA  HOHUMAEmCA npumeHeHue
K Heype2yiupoeanHomy OMHOWEHUIO 2PaxicOancKozo
3AKOHO0AmensCmea, pezyaupyouie2o cxoonsle omuouienus (. 1 ct. 6
I'K). Ona nonyctuma npu HAJIMYUU CJICTYIONINX YCIOBHIA:

1) CYIlIECTBOBaHHUE npobena B 3aKOHO/IaTEJILCTBE, HE
BOCIOJIHSIEMOTO C MIOMOIIBI0 TPEAYCMOTPEHHBIX 3aKOHOM CpEJICTB,
BKJTIOYasi 0ObIYan UMYIIIECTBEHHOTO 000pOTa;

2) HamuMyuMe  3aKOHOJATEIBHOTO  PEryJIMPOBAHUS  CXOIHBIX
OTHOILICHUM;

3) T[pUMEHEHHE  aHAJOTMYHOTO  3aKOHa K PeryjJupyeMbIM
OTHOILICHUSIM HE JOJIKHO MTPOTUBOPEUUTH UX CYIICCTBY.

[lon anasorueii mpaBa HoOHuMaemcs 60CHOIHEHUe Npooe1ns
6 3aKOHOO0ame/ibcmee Ha OCHOBAHUU 00uUX Hauaa (m.e. NPUHYUNOG)
u cmoicna (ompacnegvix ocobennocmeii) 2PaAAHCOAHCKO20
3aKkonooamenvcmea.  PyKOBOJICTBYIOTCS ~ Takke  TpeOOBaHUSIMU

'Cm.: Bparunckuit M.U., Butpsuckuit B.B. Vkas. cou. C. 92.
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JIOOPOCOBECTHOCTH, Pa3yMHOCTH U clipaBeluBoCTH (1. 2 ¢1. 6 'K PD).
AHamorusi TmpaBa JOMycTMMa TIPU HaJIU4YMM Tpolena B 3aKOHE,
HEBOCIIOJTHUMOTO C MOMOIIIbIO aHAJIOTUU 3aKOHA.

[IpuMeHeHHEe aHAJIOTMU 3aKOHA M aHAJOTHH IIpaBa JOKHO OBITh
000CHOBAHO.
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I'masa 3. 'PA’KJIAHCKOE TIPABOOTHOIIEHHUE
3.1 IlousiTHe M 3JIEMEHTHI IPAKAAHCKOI0 IPABOOTHOLLICHUSA

I'paxxnanckoe  NpPaBOOTHOILIEHHE npedcmaensem  coooi
OCHOGAHHYI0O HA HOPMAX Z2PAHCOAHCKO20 NPABA IOPUOUYUECKYIO CBA3b
PABHBIX, 000COONEHHBIX CYOLEKMO8 UMYULCCHIBEHHBIX U JIUYHBIX
HeUMYU{eCHEEHHBIX OMHOWEHUIL, BbIPANCAIOWLYIOCA 68 HATUYUU Y HUX
CYObeKmMUGHBIX NPA8 U 00A3AHHOCMEN, 00eCneYeHHbIX Mepamu
20Cy0apCcmeeHH020 NPUHYHCOCHUA.

Jnss obOecrieueHUsT CBOMX >KM3HEHHBIX HHTEPECOB TpakiaaHE U
IOpUIMYECKUE  JIMI[Aa  BCTYHAlOT B Pa3jIUYHbIE  OTHOIICHUS.
[IpaBoOTHOIIIEHHE €CTh OCOOBI BHJ COLMAIBHBIX CBSI3€H MEXKIY
CyObEeKTaMH, BO3HHKAIONIMX M CYIISCTBYIOIINX Ha OCHOBE ITPABOBBIX
HopM. Kaxmoe mnpaBOOTHOIIIEHHE MPEACTABISACT COOOM CIIOKHOE
COIMAJILHO-TIPABOBOE SIBJICHUE, OCHOBAHHOE HA OYKBE M AyX€ 3aKOHA.

[IpaBOOTHOIIIEHHE TMO3BOJISIET OCYIIECTBUTh PEATU3aLMUI0 HOPM
IpaXIaHCKOTO MpaBa. Bo3HMKasi B CUJTy OMpPEACICHHBIX IOPUINIECKUX
(akTOB, OHO MO3BOJIIET TpaHC(POPMUpPOBATH AOCTPAKTHBIC IIPABOBHIC
HOPMBI BO B3aMHBIE CYOBEKTUBHBIC ITpaBa U 00s3aHHOCTH YYaCTHUKOB.
Kaxaplii #3 y4YaCTHUKOB TIPAaBOOTHOIICHHS HWMEET TMpPaBO MpH
COJICMCTBUM Cyla TpeOoBaTh OT APYroro Jvila TOYHOT'O HCTIOJHEHUS
B3ATBIX Ha ce€0s 00s13aTEILCTB.

[IpaBoOTHOIIIEHME  HOCUT  BOJICBOM  XapakTep,  SBIAETCS
pe3yJIbTaTOM TICUXHYECKOU JIeSITEILHOCTU YEJIOBEUECKOTO mosra’, ero
BO3HUKHOBEHME IIPEIINOJIaracT BBIPAXKEHHUE BOJIM 4YeJIOBEKa BOBHE B
dbopMe BoJieM3bsBICHUS. ['pakIaHCKOE MPABOOTHOIICHUE CITYXKUT
IOPUANYECKUM CPEJICTBOM YIOBJIETBOPEHUSI YAaCTHBIX M ITYOJUYHBIX
WHTEPECOB, KOTOPHIN SIBISICTCS MPUUYUHON MPOSBICHUS BOJICU3bSIBICHUS
WHIUBHUIA" .

CymiecTByeT B3auMMHasi CBA3b HHTEpEca M OOIIECTBEHHOIO
OTHOIIIEHMS,  OOIIECTBEHHOTO  OTHOIIEHHS W  TPaKJIaHCKOTO

! IlpaBooTHoOlICHHE MOKET BOSHHKHYTH M BCICJACTBHE NPHUMEHEHHS, TEXHOIOTHIL
UCKYCCTBEHHOTO HWHTEIUICKTa, CIOCOOHOTO K CaMOOOYYEHHIO M JIEHCTBOBAaTH aBTOHOMHO,
HE3aBHCHUMO OT BOJIM €ro cosjaartens. Hampumep, mpu CO3JaHUU MPOU3BENCHHS KHBOIHCH
TIOCPEICTBOM HCKYCCTBEHHOTO MHTEIIEKTA BOSHUKAET MPABOOTHOIIEHHE aBTOPCTBA.

2 Kambrmaucknii B. T1., Kapuymmn B. E. I'paxxnanckoe MpaBOOTHOIIEHHE : COLUAIBHO-
ncuxonorudeckuit acrekt. M.: Craryr, 2016. C. 66 — 67.
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MPABOOTHOIICHHUSI KaK, COOTBETCTBEHHO TMPUYMHBI U  CJICACTBUS.
OO11eCTBEHHOE OTHOIICHUE SIBISETCS MPEANOCHIIKON BO3HUKHOBEHHUS
npaBooTHolIeHUs. He Bce OOIIeCTBEHHBIE OTHOIIEHUSI MOTYT OBbITh
TpaHCPOPMUPOBAHBl B MPABOOTHOIIEHHUS,  IOCKOJIbKY  IPaBO
peryinupyeTr HanOoJsiee Ba)KHbIE COLMAIBHO 3HAYMMBIE OOIIECTBEHHBIE
OTHOLIEHUS, HYJAIOIIHUECS B TOCYJaPCTBEHHON OXpaHE U 3alUTE.

Crnenyer MOMHUTh, YTO PETYJSITOPOM OOIIECTBEHHBIX OTHOILICHUMN
ABJISIETCS HE TOJIBKO MPABO, HO U MOpPajb, HDABCTBEHHOCTh, TPAJULINH,
oObl4au, pPEIMTMO3HbIE HOPMBI, KOpPHOpaTHBHbIE mpaBuia. [losTomy
OOILIECTBEHHBIE OTHOIIEHUS MOTYT OJHOBPEMEHHO CYILECTBOBATh C
MPABOOTHOLICHUSIMU, A WMHTEPEC, KaK BBIPAKEHUE OIPEICICHHOM
NOTPeOHOCTH  JIMYHOCTH, BCErJa MPEAIIECTBYET [0 BpPEMEHHU
BO3HUKHOBEHHUIO 0OOUM COLIMAJIBHBIM MPABOOTHOIICHUSIM.

JIeMEHTBI IPAXKIAAHCKOT0 NMPaBoOTHOIIeHUA. [[paBooTHOIIEHNE
IpeACTaBiIsieT cOO0M COBOKYMHOCTH IIEJIOr0 psA/ia 3JIEMEHTOB. AHAN3
PaBOOTHOILIEHUS] TIpeArnoJaraeT: 1) onpenenuTb €ro CyObeKTHBIN
COCTaB; 2) YyCTAHOBUTb OCHOBAHUSI BO3HUKHOBEHUS, W3MEHEHHS U
IpEKpalleHus; 3) BBIIBUTH €TI0 COACP)KAHUE M CTPYKTYPY; 4) IOKa3aTh
€ro 0OBEKT.

CyovekmHuolii cocmae npagoOMHOUIEHUA - 3TO COBOKYITHOCTb
JIUI, YYaCTBYIOIIUX B JJAHHOM IMPAaBOOTHOIICHUU. B mpaBOOTHOIIICHNH,
KaK MIPaBUJIO, YYACTBYIOT YHPAGOMOUEHHBLI VI 00A3AHH LI CYOBEKMbL.

Bwmecrte ¢ Tem, CymecTBYIOT MPaBOOTHOIIEHHUS, B KOTOPBIX MOXET
OBITh TOJBKO OAMH CYOBEKT — YNPABOMOUYEHHOE JHUI0. ITO BO3MOXKHO,
Korja cyObeKTy B CHJIy 3aKOHA MPEJOCTaBIICHO MPABO HA COBEPIICHUE
OJIHOCTOPOHHMX neiicTBuil. Hampumep, mpaBo Ha odepTy, mpaBo Ha
peKiiaMmy, TIpaBO Ha OOBSIBICHUE KOHKYypca, MPaBO Ha OAHOCTOPOHHEE
pacTopx’eHHe JOrOBOpa, MPaBO HA YHUUTOKEHUE BEIIM COOCTBEHHUKOM
U Jp.

Opuanueckue (akTbl — 3TO JKU3HEHHBIE OOCTOSATENHCTBA
(ocHOBaHMS), C KOTOPHIMM 3aKOH CBSI3bIBAET BO3HUKHOBEHHE,
WU3MEHEHUE UJIU MPEKpalieHrue MpaBOOTHOIICHUSI.

Conep:kaHue TNPABOOTHOLIEHHUSI COCTaBIISIIOT CYOBEKTHUBHBIC
npaBa u 00s3aHHOCTH €ro cyObeKkToB. [IpaBa u 00s3aHHOCTH CyOBEKTOB
IPaXXJAHCKOTO TPAaBOOTHOIIEHUSI COCTABJISIOT IOPUIUYECKYIO CBS3b
MEX]Ty HUMHU.
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CTpykTypa 1npaBOOTHOLIEHMSI — HTO CIOCOO B3aMMOCBSI3U
CyOBEKTUBHBIX TIpaB U CYOBEKTHUBHBIX OOS3aHHOCTEH, COCTABIISIOIIUX
COJZIEpKaHUe PaBOOTHOILICHHUS. CrpykTypa cojiepKaHus
MPABOOTHOIIEHUN MOXKET OBITh POCMOU U CIOHCHOU.

O0bexkTOM rPaxIaHCKUX IPAaBOOTHOILICHUH ABIIAETCS
NOJJIeXkKaIlasl PEryJIHMPOBAHUIO BOJIEBass (akTUUeCKas AESITENIbHOCTb
(moBeneHME) CYOBEKTOB MPABOOTHOIIEHUsA. BoJjieBoe mMoOBeAcHUE
(GU3UYECKUX U IOPUNYECKUX JIMI], HAMPABJICHHOE Ha yJOBJIECTBOPECHHE
OINPENIETIEHHOTO UHTEpPECca, Yepe3 CyObEKTUBHBIE MpaBa U 00S3aHHOCTH
npuoopeTaeT GopMy MPaBOOTHOIICHUS.

['paxxnanckue MPaBOOTHOIIICHUS — OJIUH u3 BHJIOB
MPaBOOTHOIIECHUM. B cuiay 3TOro MM OpUCYIIM Kak OOIIUE YEpPThl U
NpU3HAKK, XapaKTepHbIC [JII BCEX IPABOOTHOUICHWM, Tak W

cnenuduueckue, 00yCITOBIICHHBIC TEM, 4TO rpakJIaHCKHUE
MPABOOTHONIEHHUSI BO3HHUKAIOT B PE3YJbTaTE T'Pa’KIAHCKO-TIPABOBOIO
peryIupoBaHuUs MMYIIIECTBEHHBIX u HEKOTOPBIX JIAYHBIX

HEMMYIIECTBEHHBIX OTHOIIeHUH. Crnenuduaeckne 4epThl U MPU3HAKH
IPOKIAHCKUX IPABOOTHOIICHUN TpeaonpeaAcieHbl O0COOCHHOCTSIMU
CaMOro TPakJIaHCKOT0 MpaBa.

Ocobennocmu 2paxcoaHcKo-npagosvlxX OMHOULEHUIL:

— CYOBEKTHl TPaXJAHCKUX MPABOOTHOIIEHUM HMYIIECTBEHHO U
OpraHu3allMOHHO 000COOJIEHBI APYr OT Jpyra, CaMOCTOSTENIbHBI U
HE3aBHCUMBI JPYT OT APYra;

— IOPUIUYECKOE PABEHCTBO YUYACTHUKOB, PETYIUPYEMBIX HOPMaMH
IpaXIaHCKOTO TIpaBa OOIECTBEHHBIX OTHOIICHUM;

— JIMCTIO3UTUBHOCTh MPABOTO PEryJIUPOBAHMUS, IOCKOJIbKY, Kak
NpaBWIO, BO3HUKAIOT HAa  OCHOBAaHWM  aKTOB  CBOOOJIHOTO
BOJICU3BSIBIICHUS €70 YYACTHUKOB (CIAEIKH);

— 0CO0BIE MIPUCYLIME TOJBKO T'PaXKAaHCKOMY MPaBy MEPHI 3aIIUThHI
CyOBEKTUBHBIX TPaXTAHCKUX IPaB U MEpPhl OTBETCTBEHHOCTH 3a HX
HapyIlIeHUe, HOCSIIUE B OOIbIIEH CTETIEHN UMYIIIECTBEHHBIN XapakTep.

Takum 00pa3oM, TpakIaHCKUE MNPABOOTHOMIEHUS (HOPMUPYIOTCS
KaK MPaBOOTHOIIICHUS MEXy PAaBHONPABHBIMHU CyObEKTaMH, B KOTOPBIX
CyObEKTUBHOMY  MpaBy  OJHOTO  CyObEKTa  KOPPECHOHAUPYET
ompefesieHHass  00S3aHHOCTh  JIpyroro,  oOECIeYeHHOW  Mepou
IOPUANYECKOM OTBETCTBEHHOCTU. [Ipm Bcell IPOTHUBOIOIOKHOCTH
CyOBEKTUBHBIX TMpaB U  OOS3aHHOCTEH  MEXAy  CyObeKTaMu
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IIPABOOTHOIICHHUS MMEIOT MECTO OTHOIICHHS KOOPAHMHAIIMU, a He
1
CcyOOparHAITIN

3.2 Conep:xaHue rpaxkJIaHCKOro NPaBOOTHOIECHUS

B npolecce IpaXJaHCKO-TIPABOBOTO peryJMpoBaHuUs
0OI111€CTBEHHBIX OTHOIIICHUM ux YYaCTHUKHU HaJICTIIOTCS
CyOBEKTUBHBIMHU MPaBaMU U 00SI3aHHOCTSIMHU, KOTOPbIE B IaJIbHEUIIIEM U
NpeoNpPEACIsIOT MOBEJEHUE YYACTHUKOB B paMKax, CYIIECTBYIOIIUX
MEK]ly HUMH TTPaBOOTHOIIIEHUM.

Bxoadmue B TOpeaMeT TIpakIaHCKOro IpaBa OOIIECTBEHHBIE
OTHOIIICHUSI B PE3yJIbTAaTe UX MPABOBOT0O PEryJUPOBAHUS HE MCUYE3AIOT,
a mpuoOpeTaroT mpaBoBYHd (opMy, C TOMOIIBID  KOTOpPOHU
YHOOPSIOUMBACTCS HUX cojepkaHue. TakuMm oO0pa3oM, COJEpxKaHHe
IPOXIAHCKOTO TPABOOTHOIICHHUS 00pa3yeT B3aWMOJICMCTBHE MX
YYaCTHUKOB, OCYIIECTBJISIEMOE B COOTBETCTBUU C UX CYOBEKTUBHBIMU
paBaMH U 00S3aHHOCTSIMU.

FOpuandeckoe coaepkaHUe TPaxXJaHCKOTO IPABOOTHOIICHUS
COCTaBJIAIOT CYOBEKTUBHBIC MpaBa U 00SA3aHHOCTH €T0 YYACTHUKOB.

Cy0beKTHBHOE TIPaKIAHCKOE IPABO €CTh MEpPa J03BOJICHHOIO
MOBEJICHUSI CYOBEKTa TPaKIaHCKOr0 MpaBoOoTHOIICHUSI. CyOheKTHBHOE
IrpaXJIaHCKOE TpaBO B  CBOEM  COJIEp)KaHUU  COCTOUT W3
rapaHTUPOBAHHBIX  3aKOHOM  BO3MOXHOCTEW,  MPEIOCTaBICHHBIX
yIIpaBOMOUYECHHOMY JIUIly. B rpaHuiiax mpaBoOTHOIIEHUS CYObEKTUBHOE
paBoO 00EeCIeUnBaCTCs 00SI3aHHOCTSMU APYTUX JIUII.

Opuandyeckue  BO3MOXKHOCTH  Kak  d3JEMEHTHI  COJEpKaHUs
CyOBbEKTUBHOTO TPaXKJaHCKOTO TIpaBa HAa3bIBAIOTCA IMPABOMOYHUSIMH.
Conepxanue CyObEKTMBHOTO IIpaBa BKJIOYaeT B ceOs couyeTaHue
CIEIYIOLIMUX TPEX MPAaBOMOYHUNA:

- TpaBOMOYHsS  TpeOOBaHWS,  MPEACTABIAIONIETO  COOOM
BO3MOXXHOCTh TpeOOBaTh OT OOS3aHHOTO CYOBEKTa HCIOJHEHUS
BO3JIOKEHHBIX Ha HETO 00sI3aHHOCTEH;

! I'paxxnanckoe mpaBo: Yuebnuk: B 2 1. T. 1: OOmas wyacte. BemHoe mpaso.
Hacnencteennoe npaso. MHTennexTyanpHble npaBa. JInuHble HeMMyIlecTBeHHbIe mpaBa / OTB.
pena. E.A. Cyxanos. — M.: Craryrt, 2010. C. 112.
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- NOpaBOMOYHMS Ha COOCTBEHHBIC [ICUCTBUS, O3HAYAIOIIETO
BO3MOXKHOCTb ~ CaMOCTOSITEJIbHO  COBepIIath  (aKTUYECKUE U
IOpUIMYECKU 3HAYUMBbIC JICUCTBUS;

- TpaBOMOYMS Ha 3alllUTy, BBICTYMAIOUIET0O B KauyeCTBE
BO3MOHOCTH HCIIOJIb30BaHUSI MEpP TOCYJApPCTBEHHOTO MNPUHYXACHUS
MIpU HApYIIEHUH CYOBEKTUBHOTO MpaBa.

B conepxaHue CyOBEKTMBHOTO IIpaBa, BBITCKAIOIIETO U3
IPaKJAHCKO-TIPABOBBIX ~ 0053aTE€NIbCTB, BXOASAT JBa IPaBOMOYHSA:
npaBoMoune TpeOOBaHUS U MpaBOMOYME Ha 3amuTy. B  HHX
YIPaBOMOUYCHHBIM CYOBEKT — KpPEIUTOp BIpaBe TpeOOBaTh OT
00S13aHHOTO CYOBEKTa — JOJDKHHUKA COBEPIICHHUS IPEIYyCMOTPEHHBIX
00s13aT€IbCTBOM JICUCTBUN IO Mepeaadye HMMYIIECTBA, BBINOJHEHUIO
paboT, oKa3zaHMUIO YCIAYr U T.N. B cilyuyae oTKaza UX HECOBEPIICHUS —
TpeOOBaTh MPUMEHEHHE K JOJDKHHKY MEp TIpakJIaHCKO-IIPaBOBOM
OTBETCTBEHHOCTH.

Conepxxanre CyObEKTHUBHOIO TMpaBa COOCTBEHHOCTU BKIJIFOYAET
mpaBOMO4YHe COOCTBEHHUKA HA coOCMBeHHble Oelicmaus TI0 BIIAJICHHIO,
MOJIb30BAHUIO U PACIIOPSKEHUIO MPUHAJICKAITUM €My UMYIIECTBOM U
npaBomoune  3amuTbl. COOCTBEHHUK  OO0JlalaeT  HOPUIUYECKOU
BO3MO>KHOCTBIO TPEOOBATh OT BCEX JIUI], YTOOBI OHM HE BMEIIMBAIUCH B
chepy €ro MOPUIWYECKOTO TocmojcTBa. B ciyuae HapylieHus
CyOBEKTUBHOTO TIpaBa COOCTBEHHOCTH COOCTBEHHHUK IIpaBe TpeOOBATh
MPUMEHEHUE Mep rOCyJIapCTBEHHOTO MPUHYXKJICHUS K
MPAaBOHAPYIIUTENI0 MyTEM MNPUMEHEHHUs BEIIHO-TIPABOBBIX CHOCOOOB
3aIUTHI.

CyOBbeKTUBHOE MPAaBO MPEACTABISAECT COOON BIAacTh, 0OeCICUeHHAs
HOpMaMHM OOBEKTHUBHOI'O IpaBa, HAMpaBJiCHHAs Ha YJOBJICTBOPEHUE
WHTEpeca yNpPaBOMOYEHHOTO JHUIAa. JTa BIACTh UMEET OIPE/ICIICHHBIE
IpPAHUIIbI, KOTOPBIE YCTAaHABIMBAIOT MEpPy CBOOOIBI MEUCTBHI TIO
OCYIIIECTBJIECHUIO COOCTBEHHOTO UHTEPECA.

CyOBeKT mpaBa HE MOKET BBIXOJUTH 32 OTBEJCHHBIE €My 3aKOHOM
Npeeibl, MOCKOIbKY 3TO MOXET 3aTPOHYTh OOECHEYEHHbIE 3aKOHOM
HUHTEpECHl Apyrux jull. Takum o0pa3om, BCSIKOE CyObEKTUBHOE MPABO —
3TO HE TOJIKO MEpa BO3MOKHOT'0, HO U M€pa J03BOJICHHOTO MOBEJCHUS
yIpPaBOMOYEHHOrO Jiiiia. He3aBUCMMO OT TOro, BO3HHUKAET JIH
CyObEKTHUBHOE TIPaBO IIOMHUMO BOJIM YIPAaBOMOYEHHOTO CyObEeKTa
(mpaBo TpeOOBaTh BO3MENICHUS MPUUYMHEHHOTO Bpeaa U T.J.) WKW OHO
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BO3HUKAET B PE3yJIbTATE BOJIEBBIX JEUCTBUN CaMOT0 YIPaBOMOYEHHOIO
(HampuMep, B pE3yJbTaTe 3aKIIOYCHHUS JOrOBOpa), COACPIKAHUE Ero
BCErJla  MPEAONPENCICHO  3aKOHOM,  KOTOpbIH  JUOO  MpsIMO
NPEANUCHIBAET yIPABOMOUYCHHOMY JIMIy OIPEJICICHHOE TOBEICHUE,
a100 €ro CAaHKIIMOHUPYET .

Cy0bekTHBHAsT O00SI3aHHOCTb — MEpa JIOJDKHOTO TMOBEICHUS
y4aCTHUKA PaxJaHCKOTO MpaBoOTHOIIEHUsA. CylIHOCTh 00sS3aHHOCTEM
3aKJII0YAeTCd B HEOOXOJUMOCTH COBEPIICHUS OOS3aHHBIM CYyOBEKTOM
MPABOOTHOIICHUST ONPEACICHHBIX JACHCTBUN WM BO3JCPKAHUSI OT
KaKuX-1ubo  JedcTBUA B cepe  HOPUIUYECKOrO  TOCIHOJICTBA
yIPaBOMOYEHHOTO JIUIIA.

B rpaxmgaHckux MpaBOOTHONICHUSAX BBIACISIOT JIBa THUMA
00s13aHHOCTEN — MACCUBHBIN M aKTUBHBIA. DTO OO0YCJIOBJICHO HAIUYUEM
B TpaXJIaHCKO-TIPABOBOM PETYJIHUPOBAHUU OOIIECCTBEHHBIX OTHOIICHHM
IBYX CHOCOOOB 3aKOHOAATENIBHOTO 3aKperuieHHs OO0s3aHHOCTEN —
MO3UTUBHOTO 00s13bIBAaHUS U 3aMPETOB (HEraTUBHOTO OOS3bIBAHUS ).

Oosazannocmu  naccuéno20  muna  (3aNpeTbl)  O3HAYAIOT
IOPUIMYECKYI0O HEBO3MOXXHOCTh COBEPIIEHUS CUCTBUM, HAPYIIAIOIINX
MpaBa ¥ 3aKOHHBIC UHTEPECHI YIIPABOMOUYCHHBIX JIUI. OHU BBHITEKAIOT U3
IPpaXXIaHCKO-TPABOBBIX 3aMPETOB.

3anpeThl B MEXaHU3ME TpakIaHCKO-TIPAaBOBOTO PETYJIUPOBAHUS
UMEIOT Uenbll psag (yHkiui. BaxHelmas MX HHUX - yCTaHOBJICHUE
MPEJEIOB OCYIIECTBICHUA CYOBEKTHBHBIX TpakAaHCKUX ImpaB. Tak,
COOCTBEHHUK-TPAXXJAHUH 0053aH HE JOMYyCKaTh OeCXO03sHCTBEHHOTO
COJIEp)KaHUsI UMEIOIIUXCSA Y HEro KyJbTYpPHBIX IIEHHOCTEH, HapyIIiaTh
npaBa M OXpaHSIEMbIE 3aKOHOM HHTEPECHI Tpa)KJaH, OpraHU3alUM.
3anpeThl MOPOXKAAIOT 00S3aHHOCTH OJHOTO CYOBEKTa TPaKIaHCKOIO
MpaBOOTHOLIECHUS nepea aApyrum. Hampumep, 3anper 0JHOCTOPOHHETO
OTKa3a OT WCIOJHEHHUsI JOTOBOpa, MEepeBoja jaoira 0e3 coryiacus
KpeIUTOopa u JIp.

Oowepecynamugnvle 3anpempl HajlaraloT Ha BCEX CYOBEKTOB
IrpaXJaHCKUX MPaBOOTHOIICHUM OOS3aHHOCTH COOJIIOJIaTh TPEOOBAHUS
3aKOHOB W  TMPABOBBIX  aKTOB, OCYIICCTBIATh CYOBEKTHUBHBIC
IpakJaHCKUE ITpaBa pa3yMHO U JOOPOCOBECTHO.

! I'pu6anos B. I1. TIpeensl OCYIECTBICHHS 1 3aIIATh IPAKAAHCKAX mpas. M., 1992, C.
32.
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Oobsa3anHocmu AGKMUGHO20 MURNA 3aKIIOYAIOTCS B MOOYXKJICHUU
CyOBEKTOB K COBEPIICHHIO OOIIECTBEHHO MOJIC3HBIX AcHCTBUN. Beskas
IpaXJaHCKO-TIpaBOBasi  0O0S3aHHOCTh AKTHMBHOIO THUMA COASPIKUT
TpeOOBaHUE K CYOBEKTY COBEpIIUTH JEUCTBHE JHUOO MO Mepeaaye
UMYIIECTBA, JIMOO IO  BBIMIOJHEGHHIO PaOOTBhI, CO3JAAHUIO W
HCIOJIb30BAaHUIO pPE3yJibTaTa HMHTEIJICKTYaJlbHON esITeIbHOCTH, JIHOO
10 OKa3aHWIO0 ycayru. TpeOoBaHME, 3aKIIOUEHHOE B OOSI3aHHOCTH
aKTUBHOTO THUIIA M COCTaBJSIOIIECE €€ COJIep)KaHWe, O3HAYaeT s
00s13aHHOTO CyObEKTa HEOOXOJAMMOCTh JEHCTBOBATH B HHTEpeEcax
yIPaBOMOUYEHHOTO CyOBbEKTa, TOCKOJIbKY Oe37eHCTBUE BIEYET 3a COOOM
MIPYMEHEHUE CAaHKIIMU 32 HEUCTIOJHEHHUE 00s13aHHOCTH.

Conepxanue 0O0S3aHHOCTEM aKTUBHOI'O THUMA MOXET OBITh
CIOXXKHBIM — B paMKax oOIero TpeOoBaHUS BKIOYAaTh B CeOs
yTOUHSOIMME TpeOoBanms. Tak, B OOS3aHHOCTH TI0 Tepeaade
UMYIIECTBA B paMKax oOOIIEero TpeOOBaHMS COBEPIIUTH JICUCTBHUS IO
nepeaye UMYIIEeCTBa BXOIAT IOMOJHUTENIbHBIE TPEOOBAHUS K KAUECTBY
Y KOMIUIEKTHOCTH MepeaaBaeMoOro NMyIecTBa.

Coomnouwienue Ccyo0beKmugHo20 U 00beKMUBHO20 npaed.
[TockoyibKy ~ JIOTHYECKHM  OOBEKTUBHOE  MPaBO  IPEIIIECTBYET
CyOBEKTHBHOMY, HOPMBI OOBEKTUBHOTO IIpaBa CO3Jal0T CyOHhCKTHUBHBIC
npaBa. IIpu >ToM He BCsSikME HOPMBI OOBEKTHBHOTO IpaBa CO3AAl0T
CyObEKTUBHBIEC MpaBa, HO CYOBEKTHUBHBIE IpaBa OOpa3yIOTCS TOIBKO
HOpMaMH OOBEKTHBHOIO mMpaBa. Hampumep, mpaBo HacjleJHHKAa Ha
otka3 oT HacieacTtBa (ct. 1157 'K P®) He co3maeT CcyOBEKTHBHOE
paBo COOCTBEHHOCTH. Takum o0Opazom, CYyIIIECTBOBaHUE
CyOBEKTUBHBIX IIPaB 0€3 00bEKTUBHOIO MPaBa HEBO3MOKHO.

Cmpykmypa cooepicanusn 2paxcoancko20 npaeooOmHOUEeHUA
MOXET OBITh MIPOCTOMN U CI0XKHOM.

[Ipu npocmoit cmpykmype coodeprcanus €IAHCTBEHHOMY IIPaBy
KOPPECIIOHIUPYET CIUHCTBCHHAS 00513aHHOCTb. Hanpuwmep,
CoAepKaHUE TMPABOOTHOIICHHUS, BO3ZHUKAIOIIETO MEXKIY 3aeMIIMUKOM U
3auMojiaBlieM, 0Oe€3 TmpaBa 3auMOJiaBlla Ha TMOJYYEHUE MPOIECHTOB.
EnuncTBeHHOMY mpaBy 3amMoOjiaBIla TpeOOBaTh BO3Bpara J0Jira Mo
HMCTEUYCHUM CpOKa 3aiiMa KOpPEeCHOHIUPYET €AMHCTBEHHAs 0013aHHOCTD
3aeMIIMKA BEPHYTh JOJIT.

Cnoscnan CIMpyKmypa cooeprcanus 2PaAHCOAHCKO20
npaeooOmMHOUleHUA npeJrnosaraeT HaJIn4uue HECKOJIbKUX
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KOPPECTIOHIUPYIOMIUX JAPYT APYrYy MpaB U 00SI3aHHOCTEW y CyOBEKTOB
IIPAaBOOTHOIIECHUS. TakWX MPABOOTHOLIEHWHA B TPAXJAHCKOM IIPaBE
OoosbmMHCTBO. Hampumep, CTpykTypa colaepkaHusi MPaBOOTHOIICHUS
U3 JoroBopa rmnoctaBku. I[loMumo mpaBa moOKymareiss TpPeOOBATh
nepeaadyd ToBapa OT MOCTABIIMKAa OH HECEeT O0OS3aHHOCTH OIUIATHUTH 3a
TOBAp MPEAYCMOTPEHHYIO OroBOpoM IeHy. Kpome TiiaBHBIX MpaB U
00sI3aHHOCTEN CTOPOH JIOTrOBOpa MOCTABKH B COJACPKAaHUU MOTYT OBbITh
PEAYCMOTPEHBI YCIOBHSI OTHOCUTENBHO CIIOCOO0B U (hOPM pacueToB 3a
MOCTaBJICHHBI TOBap, CMNOCOOOB BHIOOPKM U JIOCTaBKU TOBapa,
OTBETCTBEHHOMY XPaHCHHIO TOBAapa U T.1I.

Pasrpanunuenue CTPYKTYP CoJIepKaHUs rpakIaHCKUX
MPAaBOOTHOIICHUM HAa TIPOCThIE U  CJIOXKHBIE HMEET BaXKHOE
MPAKTUYECKOE 3HAUYCHUE, COCTOSIIEE B CICTYIOLIEM.

Bo-nepsvix, B pa3auyHbIX NPABOOTHOUIEHUSIX CO  CJOKHOM
CTPYKTYpPOM COAEpkKaHUS MBI HEPEAKO BCTPEYAEM OOHOPOOHbLIE
anemenmul. Hanpumep, 00sS3aHHOCTh XpPaHEHHS HMMYIIECTBA HMEET
MECTO B IPABOOTHOLIECHUSIX IO IEPEBO3KE TPY30B, 3AJIOTY BEILEH B BUJIE

ux 3aKiiaia 3aJ10TOJIEpKATENIO, XPaHCHUIO BEIIEH y
npodeCCUOHAIBLHOTO  XpaHuTeds. Mexay TeM  JBa  IMEpPBBIX
MIPABOOTHOIIECHUS — CaMOCTOSITEJIbHBIC LICJIbHBIC MIPABOBBIE

oOpa3oBaHMsl, K KOTOPHIM HEOPUMEHUMBI HANpsSIMYH) HOPMBI,
pEryIupyIOIMe OTHOIICHUS, BO3HUKAIOIIME W3 JIOTOBOpA XPAHEHHS.
[IpsiMmOe mpUMEHEHHE HOPM O JIOTOBOPE XPAHECHUS MPUMEHUMO TOJIBKO
K TpEThbeMYy MPABOOTHOLICHUIO. TONBKO OMPENEIUB, 3JIEMEHTOM
COAEP aHUSI KaKOrO MPaBOOTHONIECHHUS SIBJISIFOTCA OJHOPOJIHBIC MpaBa U
O00SI3aHHOCTH, MOXHO YCTAaHOBUTb, HAa OCHOBE KaKUX IPaBOBBIX
WHCTUTYTOB OHU BO3HUKJIH.

Bo-emopuix, CTPYKTypa COIEpKaAHUS IpaXXJaHCKHUX
MPABOOTHOIIEHUN MOXKET OBITh KOMNAEKCHOU, BKIIOUYATh CTPYKTYpPHBIC
oOpa3oBaHMs, KOTOpPbIE MOTYT CYIIECTBOBaTh U B KAauyeCTBE
CaMOCTOSITEJIBHBIX MPABOOTHOLICHUN. HampuMep, mMpaBOOTHOLIEHUE U3
JIOTOBOpA Ha MPOBEACHUE OIBITHO-KOHCTPYKTOPCKUX paboOT 1o
CO3JIaHUI0 000PYI0OBAaHHUSI, €T0 MOCTaBKE, OCYLIECTBICHHUIO €0 MOHTaXa
U TPOBEJCHUIO IMYyCKOHATaJOYHBIX padboT. B »3TOM ciydae B
KOMIUICKCHYI) CTPYKTYPY BO3HHUKIIETO IMPABOOTHOIICHUS BKIIFOUYCHBI
CTPYKTYpHBbIE  00pa3oBaHHUS, KOTOpbIE  MOTYT  CYIIECTBOBAaTH
CaMOCTOSTEIIBHO.
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3.3 Cy0beKThI M 00bEeKTHI FTPAKIAHCKUX MPABOOTHOIEHU I

CyObeKkTaMy rpa)KJJaHCKUX MPaBOOTHOIICHUN MOT'YT ObITh:

- ¢puzuueckue nuya (rpaxaane Poccuu, MHOCTpaHHBIC TpaxIaHe,
auia 0€3 rpak/1aHCTBa);

- ropuouueckue auua (poccuiickue, MHOCTpaHHbIE,
MEKTyHapOIHBIE);

- 20cyoapcmeeHHble U AOMUHUCMPAMUBHO-MEPPUMOPUATbHBIE
(nybiuuno-npagoevie) ooOpazosanusn, o0OIanalONIMEe TPaKIAHCKON
npaBocyobekTHOCTBIO (Poccuiickas ®denepanusi, €€ CyObEKTbI H
MYHUIIMTIATbHBIC 00pa30BaHus).

Ilpasocyovekmuocmo — CIIOCOOHOCTH buznyecKoro,
IOPUMYECKOT0 JIMIa WIM TyOoJuyHOro oOpa3oBaHUsT HMETh W
OCYILIECTBISATh  IOPUJIUYECKHE TpaBa U  HECTU  OOS3aHHOCTH
HEMOCPEJICTBEHHO WJIM 4Yepe3 CBOUX IMPEJICTaBUTENICH, TO €CTh
BBICTYIIaTh CyObEKTOM NMPABOOTHOIICHUH.

Hanenenue cyObeKTa rpak IaHCKOTO MPABOOTHOIICHUS
MPaBOCYOBEKTHOCTHIO €CTb CJICICTBUE CYIIIECTBOBAHUS
MPOJIOJDKUTENIBHOM CBSI3M CyOBeKTa M rocyaapctBa. MimMeHHo B cuiy
HaJM4YWs TaKOW CBSA3U HA BCSIKOE MPABOCYOBEKTHOE JIMIIO BO3JIAraroTCs
00SI3aHHOCTH MO COOJIIOJICHUIO 3aKOHOJATENbCTBA, JTOOPOCOBECTHO
OCYILECTBISAT CYOBEKTHBHBIE MPAXK/IAHCKHE [IPaBa.

JIutio HazmensieTcs 3aKOHOM MPABOCYOBEKTHOCTHIO /10 BCTYIUJICHUS B
rpaXJIaHCKUE TPaBOOTHOIICHUS. Peanmmzanuss mpaBoCcyObEKTHOCTH
OCYILIECTBJISICTCS B PA3JIUYHBIX IO COJEPKAHUIO U  XapaKTepy
IpaKIaHCKUX MIPAaBOOTHOIIEHUSIX MOCPEJCTBOM KOHKPETHBIX
CyOBEKTUBHBIX TIPaB U 00S3aHHOCTE.

[IpennoceuikaMd U COCTAaBHBIMM  YacTAMH  TI'Pa)kJIaHCKOM
MPaBOCYOBEKTHOCTU SIBJISIFOTCSI MPABOCIIOCOOHOCTh M JI€€CTIOCOOHOCTD
CyOBEKTOB.

Ilpasocnocodonocms — ciocOOHOCTh CyOBEKTa UMETh TPAXKIAHCKHE
npaBa U HECTU 00SI3aHHOCTH.

! I'paxxnanckoe mpaBo @ ydyeOHuK. B 2-x 1. T. 1: OOmas uvacts. Bemmnoe mnpaso.
HacnenctBenHoe npaBo. VHTemekTyanbHble npaBa. JInuHble HEMMYIIECTBEHHbIE MTpaBa / OTB.
pen. E. A. Cyxanos. M.: Cratyr, 2010. C. 117.
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[IpaBOCIOCOOHOCTH HE  SBJSIETCSI €CTECTBEHHBIM  CBOWCTBOM
JUYHOCTH. DTO TOPOXKIACHUE OOBEKTUBHOIO HpaBal. [Toatomy
IpaBOCIMOCOOHOCTh HE MOXET 3aBUCETb OT YacTHOM BOJHU, €€
HEBO3MOKHO PaCUIUPHUTh.

FOpunuueckue U@ U COBEPIICHHOJETHUE TpaxkaaHe o0JagaroT
IPpXIAHCKON MPaBOCYOBEKTHOCTHIO B TTIOJTHOM 00bEME.

Jleecnocodnocmp — CIOCOOHOCTh CyOBEKTa CBOMMHM JICHCTBUSIMU
npuoOperath sl ce0s mpaBa M CO3/aBaTh i ce0s 00A3aHHOCTH.
JleecriocOOHOCTh  BKJIKOYAET B Ce0 U 0eAUKMOCHOCOOHOCHD
CyOBEKTa KaKk CIIOCOOHOCTh CAMOCTOSITEIbHO HECTH OTBETCTBEHHOCTh 3a
COBEPUIECHHbIE TPAXJAHCKUE MPABOHAPYIICHUS.

MarnoneTHrue €T W COBEPIICHHOJIETHUE Tpa)kJaHe, MPU3HAHHBIC
HEJICECTIOCOOHBIMH, SIBJIAIOTCS CYOBEKTaMHM TPaKIaHCKUX TIpaB M
COXPaHAIOT CBOIO MPABOCIOCOOHOCTh. Hampumep, manoneTHue AETH
MOTYT HacjeAoBaTh UMylIecTBO. Ho mpakTHdyeckoe OCyIEeCTBICHHUE
UMYIIECTBEHHBIX MPaB HEJAEECIIOCOOHOr0 TpaKIaHNHA TPEeOyeT y4acTusl
JIEECIIOCOOHBIX JIUI] — POJAUTENICH, YCHIHOBUTEJICH, OTIEKYHOB.

B rpaxngaHCcKo-paBOBBIX OTHOIICHUSX Pa3InyaloT aKTUBHYIO U
MAaCCUBHYIO CTOPOHBI.

AKmMueHo  cmoponou  2paxcoaHckoz0 - NPAGOOMHOUIEHUS
BBICTYIIa€T CYOBEKT IpaBa, MX COCTaB, KaK IMPaBUJIO, TMPEICIICH.
[laccUBHOII CTOPOHOU 2paAMCOAHCKO20 NPAGOOMHOUIEHUA SBISIETCS
CyOBEKT 00513aHHOCTHU, KOTOPBIN KaK MOXET ObITh OMPEJEIIEH, TaK U HE
onpeneneH. Eiie 3Tu cTopoHsl 0003HAYAIOT KaK YyNPABOMOYEHHYIO M
00513aHHY 0.

Kak Ha ynpaBOMOYEHHOW, TaKk M Ha OOS3aHHOW CTOPOHE MOTYT
BBICTYIIaTh OJHO WJM HECKOJbKO Juil (cyOobekToB). Hampumep,
HECKOJIbKO TpaXJaH peIIMJIM KyIOUTh 3€MENbHBIM  y4acTOK C
ONpPENCIICHUEM N0 KaxJ0ro. JJoroBop KyIuiM-IpOJIakh 3€MEIbHOIO
y4acTKa B TaKUX CJIy4asiX 3aKJIIOYaeTCs OJHUM U3 HUX, U B BO3HHKILIEM
Ha OCHOBE MPABOOTHOIICHUA MO KYyIUIe-TIPOJake OyIyT JBE CTOPOHBI —
MOKYIaTeNb U MPOJABELl; TOJbKO OJHA CTOPOHA — MOKyNaTeiab — OyaAeT
MpeJICTaBIeHa HECKOJIBKUMHU CYOBEKTaMH.

! B nureparype o6cyxancs BOIPOC 0 HATMYMK MPABOCIOCOOHOCTH Y HEPOIHMBIIErOCS
pebenka. Cm.: beceaxuna H. U. KoHctutynuoHHo-paBoBasi 3aliMTa IpaB HEPOJUBLIETOCS
pebenka B Poccuiickoit @enepanuu: aproped. auce... Kav. opul. Hayk. M., 2005.
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CocTaB y4YaCTHHUKOB TPAXKIAHCKOTO MPABOOTHOLICHUS MOXKET
VU3MEHSATBCS B TOPSAKE HPAGONPEeMcHiéa, 1oJl KOTOPbIM MOHUMAKOT
epexo/i paB U 00s13aHHOCTEN OT OJIHOTO Jvna —
npagonpeouiecmeeHHuUKa K JPyroMy JUIy — NPaBONPEEeMHHKY,
3aMEHSIOIIEMY €T0 B MpaBOOTHOIIEHUH. [IpaBonpeeMcTBO ObIBAET IBYX
BHUJIOB: YHUBEpcaabHOE (00IIe€) U CUHTYJIIPHOE (4aCTHOE).

[Ipy o0meM mnpaBompeeMCTBE IMPABONPEEMHUK B PE3yJIbTATE
OJHOTO KOPUIANYECKOr0 aKTa 3aHUMAET MECTO IPAaBONPEIIIECTBEHHUKA
BO BCEX IMPABOOTHOILICHUSX (32 HCKIIOUYCHHEM TEX, B KOTOPBIX
MpaBONPEEMCTBO  HEAONMyCTUMO).  Hampumep, TIpu  CIUSHUH
IOPUINYECKHUX JIUI] paBa U 00sI3aHHOCTU B TIOJIHOM 00BbEME MEePEeXOASIT
K  BHOBb  BO3HHUKIIEMY  IOpUIHYECKOMY  Jjuiy.  YacTHoe
NMPAaBONPEEeMCTBO — IMIPABONPEEMCTBO B OJHOM WM HECKOJBKHUX
MMPaBOOTHOMIECHUAX. Hampumep, HaHMMaTenb UMYILIECTBA C COIJIACHS
HallMOJaTelIsl TIEPEIacT CBOM IPaBa IO €ro HCIOJIb30BAHUIO JAPYTOMY
CyOBEKTY.

[IpaBompeemMCTBO HE JOIYCKAeTCs B TEX CIy4dasx, KOrja MpaBa H
00sI3aHHOCTH HOCST JIMYHBIM XapakTep (MpaBa Ha UMs, aBTOPCTBO,
00sI3aHHOCTh T10 BO3MEILCHUIO BpeAa U T.II.) JIMOO MMeEETCs MpsiMoe
3aIpearoIee NPeANuCaHue 3aKOHa.

O0BekT NMPABOOTHOIICHMS. OOBekToM rPaXJIaHCKOTO
MPABOOTHONIECHUS SIBIIACTCA MOJJIEKAIAsi MIPaBOBOMY PETYJIHPOBAHUIO
BOJIEBAs JICSATENBHOCTh CyOBEKTOB MpaBa. CieayeT pa3inyath OOBEKTHI
IpKIAHCKUX TPABOOTHOIICHUN OT OOBEKTOB TPaKIAAHCKUX IIpaB, K
KOTOPBIM OTHOCSITCS BEILIU, MHOE UMYIIIECTBO, PE3yJIbTaThl padOT, UHBIC
MaTepualibHble U HeMatepuanbHbie Onara (ct. 128 'K P®), no noBoxay
KOTOPBIX BO3HUKAIOT IPAXKIAHCKHE MPABOOTHOIICHUS.

B HayuyHo U yuyeOHOM JHTEpaType B CHIy TpPaAUIUH,
CJIOKMBIIUXCSA TOJ BIIMSIHUEM 3aKOHOJIaTelIbCTBA (Hampumep, cT. 128
['K P®), o0bekTOM MPAaBOOTHOIICHUS Yalle IPU3HACTCS MpeaMeT
NeSITeJIbHOCTH CYOBEKTOB TPaXJAHCKOTO HpaBOOTHOHIeHI/IH.l [To cytu
3TO T€ K€ OOBEKTHI IPAXKIAHCKUX IMPAB, MO MOBOTY KOTOPHIX BO3HUKAET
U OCYILIECTBISETCS  JCATEIBHOCTh  YYaCTHUKOB  T'PaXJaHCKHUX
IPABOOTHOILIEHUK. B pe3ylbrare 4YeIOBEUECKOW NEATEIIBHOCTA B

! I'paxxnanckoe mpaBo : yueOHMK. B 2-x 1. T. 1: OOmas uvacts. Bemnoe mnpaso.
Hacnenctennoe npaBo. MHTemiekTyanbHble paBa. JIMuHble HEMMYIIECTBEHHbIE TIpaBa / OTB.
pen. E. A. Cyxanos. M.: Craryr, 2010. C. 120
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rpaHyIlaX  M[PABOOTHOIICHUS  BO3HHUKAKOT, OCYUIECTBISIOTCS WU
UCTIOJIHSIOTCST CyOBEKTHUBHBIC Tpa)XJAaHCKHE TpaBa U OO0S3aHHOCTH,
HamnpaBJICHHbIE Ha CO3JaHUE M HCMHOJIb30BAHUE MAaTCPUAIBHBIX H
JYXOBHBIX IIEHHOCTEH 00IIeCTRa.

Marepuanbuble Ojara B HMX €CTECTBEHHOM COCTOSHUU WM
MPOM3BEACHHBIC JIFOJbMU B TPAXKIAHCKOM ITPABE HA3BIBAIOTCS GeUiaAMU.
Bemiu, BKItO4asi HAIMYHBIE ICHBI'M U JJOKYMEHTapHBIE IIEHHbIE OyMmard,
Hapsly C HWMYUECTBCHHBIMHU IPABAMU HWMEHYIOTCA UMYULECHIBOM.
Pe3ynbTaThl CO3/aHMsI MAaTEPUAIBHBIX U JYyXOBHBIX OJlal UMEHYIOTCS
pe3ysbTaToM padom, nubo okazanuem ycaye. K umywecmeennvim
npaeam OTHOCATCS OC3HAITMYHBIC JICHEKHBIE CpEICTBa,
0€3/I0KyMEHTapHbIC lIEHHbIE Oymaru, Iu(poBbie Mpasa.

K Hnemamepuanvnvim oOnazam umywecmeennozo xapaxkmepa,
o0JaaroM OMPEeIeIEHHON SKOHOMHYECKON IEHHOCTHIO, OTHOCSTCS
OXPaHSAEMBbIE pe3yJIbTaThI WHTEJUICKTY AJIbHOU NEATEILHOCTH
(mpom3BeneHUsT HAyKH, JHMTEPAaTypbl M MCKYCCTBA, H300pETCHHUS,
MOJIE3HBIE MOJIENIH, TPOMBIIIJIEHHBIE 00pa3Ibl U T.J.) U IPUPABHEHHBIC
K HUM CpEJICTBA MHJAMBHUyaTu3allii (TOBApHBIC 3HAKU, KOMMEPUYECKUE
0003HAYCHUS U T.IL.).

K nemamepuanvnvim onazam neumywiecmeennozo xapaxkmepa,
KaKk OO0BEKTaM TpaxJaHCKUX IIpaB OTHOCITCA JXKU3Hb W 3JI0POBBE,
JIOCTOMHCTBO JIMYHOCTH, JJUYHASI HETPUKOCHOBEHHOCTh, YE€CTh U JI00poe
VMM, JIeJIOBasg pEIyTalus, HENPUKOCHOBEHHOCTh YAaCTHOW JKHU3HH,
aBTOPCTBO, MHBIE  HeMaTepualibHble  Oyiara,  IpUHAJJIEKAIINE
IpaXJIaHUHY OT POXKJICHUS WU B cruty 3akoHa (cT. 150 'K P®D).

3.4 Buabl rpakIaHCKUX MPABOOTHOILICHUH

Knaccudukanuss rpakaaHCKUX TPaBOOTHONIEHWW B 3aBUCUMOCTH
OT €€ OCHOBAHMUS BBITJISIAUT CIAEAYIONIUM 00pa3oM:

- HO 00beKmy Pa3JICISIIOTCS TPABOOTHOIIEHUSI UMYIIIECTBEHHOTO U
HEUMYIIIECTBEHHOTO XapaKTepa,;

- TI0 Xapaxkmepy 63aumMocea3u ynpasoMo4eHHOo20 U 00A3AHHO20
cy0Ovekmoe  PazInyaroTCs  aOCOJIIOTHBIE W OTHOCUTEIIbHBIE
MPABOOTHOIICHHS;
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- N0 cnocooy yo0061emeopeHus UHmepecog YIPaBOMOUYECHHOIO
JUUa  pasrpaHUYUBAIOTCS BEIIIHbIC U 00s13aTeTLCTBEHHBIC
MIPABOOTHOIICHHUS.

[IpakTHyeckoe 3HaYeHUE KJIAacCU(UKAIMU  MPABOOTHOIICHUMN
COCTOUT B TMPABWIHHOM YSICHEHHUU TpaB U OOSI3aHHOCTEW CTOPOH,
ONPE/ICICHUN Kpyra MPaBOBBIX HOPM, MOJICKAIIUX MNPUMEHECHUIO B
npoiiecce BO3HUKHOBEHUS, peanuzanuu u npeKpalieHus
MPABOOTHOLICHHS.

NmymecTBeHHble M HEUMYUIECTBEHHbIE TMPABOOTHOLIEHMS.
[IpaBOOTHOIIIEHUSI ~UMYIIECTBEHHOIO  XapakTepa HMEIOT CBOUM
NpeaIMETOM MarepuaibHble Ojiara (MMyLIECTBO) M OTpPaXKaroT MO0
MPUHAIJIC)KHOCTh UMYIIIECTBA OMPEACICHHOMY JIUITY (TTPAaBOOTHOIIIEHUS
COOCTBEHHOCTH, XO3SIMCTBEHHOT'O BEJICHUS, ONEPATUBHOTO YIIPABICHUS
U T.1.), Jau00 Tmepexoa wuMmyliecTBa (MO JOTOBOPY, B TOPSIKE
HaCJIeJIOBaHUs, BO3MEILICHUS Bpelia U T.11.).

[IpaBOOTHOIIIEHUSI, HMEIOIIME B KA4eCTBE CBOETro MpeaMeTa
pe3yJIbTaThl WHTEIJIEKTyJIbHON NEeATEIIbHOCTH, JINYHBIE
HEUMYIIIECTBEHHBIE TMpaBa M Jpyrue HemaTepualbHble Oara,
UMEHYIOTCSI JINUHBIMU HEUMYIIIECTBEHHBIMU.

Cpenn  HEHMMYIIECTBEHHBIX  MNPABOOTHOIIEHWUWA  BBIACISIOT
CaMOCTOATEJIbHBIE TPYNIbI: 1) TUYHbIE HEUMYIIIECTBEHHBIC OTHOIICHUS;
2) OTHOIIEHUS MO TOBOAY CO3JIlaHMS W MCIOJIb30BaHUS PE3yIbTAaTOB
WHTEIJIEKTYyalbHOM JIESITEIbHOCTH; 3) KOPIOPATUBHBIE OTHOIIEHUS
(HampaBJICHHBIE  HA  YIOPSAJOYMBAHUE, HOPMAIM3ALMIO  HHBIX
OTHOIIICHHIA).

[IpakTuueckoe pasrpaHuveHue UMYIIECTBEHHBIX u
HEUMYIIIECTBEHHBIX TPABOOTHOIIEHUM COCTOUT B TOM, UTO MPH
HapyIIEHUU TPaB U O0A3aHHOCTEH, BHITEKAIOIINX W3 HUMYIIECTBEHHBIX
MPAaBOOTHOLICHHWN, K  HApPYUIUTEN0  NPUMEHSIOTCS  CaHKIUH
UMYIIECTBEHHOTO XapakTepa, a MpU HApPYIIEHUM HEUMYIICCTBEHHBIX
paB ¥ 00513aHHOCTE MOMUMO UMYIIIECTBEHHBIX OOBIYHO MPUMEHSIOTCSA
WHBIE MEPBI TPABOOXPAHUTEIIBHOTO XapaKTepa.

AOCOJIIOTHBIE U OTHOCUTEJIbHbIE IPABOOTHOIIIEHHUS.

Abconomnvle npagoomHowieHus — 3TO TIPABOOTHOIICHUS, B
KOTOPBIX YIPAaBOMOYEHHOMY JIMILy HPOTUBOCTOUT HEOIPEICICHHBIM
KpyT 00s3aHHBIX CyOBEeKTOB. Hampumep, mpaBOOTHOIICHUS, UMEIOIIHE
MECTO MEXKJIY COOCTBEHHHMKOM M BCEMH TPETHbUMH JIMIIAMU;, MEXKIY
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oOJlajlaTesieM HWCKJIIOUUTENIbHBIX TIpaB Ha TMPOM3BEICHUS HAYyKH,
JUTEPATYPbl U UCKYCCTBA U BCEMHU TPETHbUMH JIMIIAMHU.

OmnuocumenvHbiMu HA3bIBAIOTCS TPAXKIAHCKUE MPABOOTHOIICHMUS,
B KOTOPBIX YNPAaBOMOYEHHOMY JIMIlY (JIUI[aM) MPOTUBOCTOUT CTPOTO
ompeaeieHHOe o00s3aHHOe Jmno (Jmma). Kpyr OTHOCHTENBHBIX
IPOKIAHCKUX TPABOOTHOIICHUNH BechMa MmHUPOK. OH BKIIOYAET
00s13aTeJIbCTBEHHBIC MPaBOOTHOIICHHUS; IIPaBOOTHOIIICHHS,
BO3HUKAIOIIKE B pE3yJbTaTe MEPEJaud B IOJb30BAHUE MPOM3BEACHUIM,
U300pETeHUN; MPABOOTHOIICHUS MO peaM3alM MEp TIpaxIaHCKO-
IIPaBOBOM 3AILUTHI U T.II.

[IpakTyeckoe pasrpaHHYCHHE aOCOTIOTHBIX M OTHOCHUTEIBHBIX
MPABOOTHOIIEHUN COCTOUT B TOM, YTO MPU HAPYIIEHUH aOCOJIOTHOIO
mpaBa Mepbl 3alIUTHl U OTBETCTBEHHOCTH MOTYT OBITh MPUMEHEHBI K
T000My HApyIIMTEN0, a MNPH HAPYIIEHWH OTHOCHUTEIBHOTO IIpaBa
MOXET OTBEYaTh TOJBKO CTPOrO OIpPEJACICHHOE JIUI0, OOsS3aHHOE
CBOUMHM JICHCTBUSIMH YJIOBJIETBOPSTH UHTEPECHI YIIPABOMOYEHHOTO.

Bemnblie u 00513aTe/IbCTBEHHbIE TPABOOTHOIIEHUS.

Bewnvie npasoomnouienus — npaBOOTHOIICHUS, (PUKCHUPYIOIIHE
CTaTUKy HWMYIIECTBEHHOIO TIOJIOXKEHUs CyObekToB. B Hux 3a
YIIPAaBOMOYEHHBIM CyOBEKTOM 3aKpEIUIAeTCS BO3MOKHOCTb
HETOCPE/ICTBEHHOTO BO3JICUCTBUSI HAa BEIIb C MPaBOM OTPaKEHUS
JTOOBIX TOCSTAaTeIbCTB HAa HEE TPEThUX JHIl. BeriHbie mpaBa HOCST
a0COIOTHBIN XapakTep. [l BEeIIHbIX MpaB MPHUCYIE UX CICAOBAHUE 32
COOTBETCTBYIOIIUM HMYIIECTBOM, KOTOPOE€ OHM Kak Obl OOpPEMEHSIOT,
COIIPOBOKIAIOT.

K BemHbiM mpaBaM Hapsily C IPaBOM COOCTBEHHOCTH OTHOCSTCS
MPaBO MOKU3HEHHOTO HACJIEAYEeMOTO BIIaJICHUSI 3€MEJIbHOTO y4acTKOM,
CEPBUTYTHI, IPAaBO XO3AMCTBEHHOIO BEJACHUS HMYILIECTBOM, IIPaBo
ONEPAaTUBHOTO  YMPAaBJICHUS HUMYIIECTBOM, IPaBO MOCTOSHHOTO
(6eccpoUHOro) MoJIb30BaHUS 3€MEJIbHBIM YUaCTKOM.

Oosazamenvcmeennvle NPABOOMHOWIEHUA — TIPABOOTHOIICHUS,
OMOCPEAYIONIUE TUHAMUKY UMYIIIECTBEHHBIX OTHOIICHUU MO Tepenaye
UMYIIECTBA, BBIMOJHEHUIO paldOT, OKAa3aHHWIO YCIYr, CO3JaHUI0 U
UCIIOJIb30BAHUIO MPOYKTOB MHTEIIEKTYJIbHOM €SI TEIbHOCTH.

[IpakTuyeckoe 3HAYEHUE pasrpaHuYCHUS BEIIIHBIX u
00s13aTeIbCTBEHHBIX MPABOOTHOIIEHUH COCTOMT B TOM, YTO BEIIIHBIC
MPABOOTHOIICHUS] PEATU3YIOTCS HEMOCPEICTBEHHBIMU  JICHCTBUSIMU
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caMoro ymnpaBOMOYCHHOI'O JiMIOa, a 0053aTeIILbCTBECHHBIC — qcpe3
HCITOJIHEHHE 00s3aHHOCTEN JOJIZKHHUKOM.

3.5 IOpuanueckue GpakThl KAK OCHOBAHMSI BOSHMKHOBECHHUS
rPaXIAHCKUX NPABOOTHOLECHUM

Opuanyeckue dakrTbI — gaxmul peanvHou
0eliCmeUmMeIbHOCIMU, C KOMOPbIMU Oelicmeyrouiue 3aKOHbl U UHbLe
npaeosvie aKmwvl CEA3blI6AIOM G03HUKHOBEHUE, U3MEHEHUe Ui
npeKpauienue  2paxrcoOaHcKux npae u  o00aA3aHHOCmel, m.e.
npPaeooOMHOUIEHUIL.

OcHOBaHUS  BO3HUKHOBEHHS, U3MEHCHHMS M  MPEKpaICHUS
IPOKIAHCKUX IPABOOTHOLICHHM - O3TO  OMNPEACICHHBIM  KOMILIEKC
Pa3IMYHBIX IO CBOEMY COAEPKAHUIO B3aMMOCBSI3aHHBIX OPUANYECKUX
SIBJICHUM, B3aUMOJICUCTBHE KOTOPBIX BJICYET 32 COOOW CYIIECTBOBAHUE
IPaXJIaHCKOTO MPABOOTHOIICHHUS.

K HMM OTHOCAT Mpekae BCEro HOPMATHUBHBIE OCHOBAaHUS Kak
HOPMBI TIpaBa, PETYIUPYIOIIME OIMPEICICHHBINM BHUJ O0OIIECTBEHHBIX
oTHoleHui. KpoMe Toro, CyiiecTByOT MpaBOCYObEKTHBIE OCHOBAHUSIX
JTUHAMUKHU MPABOOTHOIIECHUS, KOTOPBIE ONMPEETAIOT CIOCOOHOCTh JIUIA
K YY4acTHI0O B TOM WM MHOM BHJE TPaXIaHCKUX IMPABOOTHOIIECHUM.
[IpuHSATO BBIAEHATh U HOPUIUKO-(DAKTUUECKHE OCHOBAHHUSA JIUHAMHUKH
MPABOOTHONIIEHUS, KOTOPbIE MPEICTABISAIOT COOOM OIpe/ieIeHHbIC
(bakTel peanbHON JEHCTBUTEIBHOCTH, C KOTOPHIMHU IPABOBBIE HOPMBI
CBS3BIBAIOT BO3HUKHOBEHHE, U3MEHEHHE U peKpalieHue
COOTBETCTBYIOIIIMX TIpaB U  O0s3aHHOCTE  CyObeKTa  IpaBa.
(ropuandeckue GakThl).

FOpuandeckue (aktel pa3zHOOOpPa3Hbl U KIACCHUPUIMPYIOTCA IO
pa3nu4HbIM OCHOBaHMSM. I[lo TIpuU3HaKy 3aBUCMMOCTH OT BOJH
CyOBEKTOB OHM TOJIPA3ACIISIIOTCS HA AeMCTBUA U COOBITHS.

KpoMme Toro, B nuteparype ObLIO BHICKA3aHO MHEHHUE, UYTO HEIb3s
cBeCTH  (haKTUYECKHE  OOCTOSITENbCTBA, C KOTOPBIMU  CBSI3aHO
BO3HUKHOBEHHME MPABOOTHOIICHUS, TOJNBKO K JECUCTBUSIM U COOBITHSIM.
bbiBaeT, 4TO I BO3HUKHOBEHHUSI MPABOOTHOUIECHUS TpeOyeTcs psia
MOCIEN0BaTENbHO coBepmIMBIINXCA (akToB. Mnu ObIBalOT Takue
00CTOSATENbCTBA, MPEAYCMOTPEHHBIE B HOpPME TMpaBa, KOTOpHIE HE
SABJISIOTCS HM COOBITMSIMU He jAchcTBUsSMU. WMim ObiBaloT (akThl,
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JUISIIIMECS] B BUJI€ TPEOBIBAHUS JIUI] B OMPE/ICTICHHOM COCTOSIHUU (Opak,
ClTyk0a, COCTOSIHHE B JKUBBIX) .

HOpuouueckue axmeol — Oeiicmeuna. B [eHCTBUAX TPOSBISETCS
BOJIS CYOBEKTOB — (pusnueckux u ropuaundeckux auil. [Ipu stom 1o
YCTOSIBILIEMYCSI MPEACTABICHUIO NEWCTBUE OnpeneIsieTCs
NPUMEHUTEILHO K JAaHHOW CHUTyalldd KakK €JIWHCTBO BOJM U €€
U3bSIBIICHUSI.

[lo mnpu3HaKy J03BOJICHHOCTH 3aKOHOM JICMCTBHS  OBIBAIOT
paBOMEpHbIE U HempaBomepHbie. IIpagomepHnvle — >TO JIEUCTBUS,
COOTBETCTBYIOIIME TPEOOBAHUSM 3aKOHOB, MHBIX IPABOBBIX AKTOB U
MIPUHITUIIOB ITpaBa.

Henpagomephnvle — >TO JEUCTBUS, HaApYUIAIOIIUE MPEITUCAHUS
3aKOHOB, HHBIX IIPaBOBBIX AaKTOB W NPUHUMUNOB mnpaBa. K uucmy
HETPaBOMEPHBIX JEUCTBUH, MOPOXKIAIOIIUX IrpaXXJJaHCKHUE
MPABOOTHOIIIEHUSI, MOXXHO OTHECTH NpUYMHEHHE Bpena (yuiepoa),
HapyIIEHHUs IOTOBOPHBIX 00s13aTENIbCTB, 3JI0YNOTPEOICHUE IPABOM U JP.

IIpaBoMepHBbIe AeHCTBUA, B CBOIO OYEPE/b, MOJAPA3ACIAIOTCS Ha
IOpUIMYECKHUE aKThl U FOPUIUUYECKUE TTOCTYIIKH.

IOpuauyeckue aKTbl — TMPABOMEPHBIC JCHCTBUS CYOBEKTOB,
UMEIOIME 1I€bI0 BO3HUKHOBEHHE, HW3MEHEHHE WJIM MPEKpalICHHUE
IpaXIaHCKUX MPABOOTHOIIICHUH.

OCHOBHBIM BHJIOM T'Pa)XJaHCKO-TIPABOBBIX HOPUINUYECKUX AaKTOB
ABIISIIOTCSL  CHE€JKH — BOJIEBbIE  JCHCTBUS  IOPUAMYECKOTO WU
(bU3NYECKOro JIMIA, HAIMpaBJIICHHBIE Ha JOCTH)KCHHUE OIPEEICHHOIO
MpaBOBOrO pe3ysbrara. Hampumep, coBepinasi CIeNKy KyIUTA-MIPOAAXKH,
CYOBEKT CTPEMUTCSI MPUOOPECTHU MPaBO COOCTBEHHOCTHU HA JACHBI'M WJIU
BEIIIb.

Hapsiny ¢ rpakxIaHCKO-TIPaBOBBIMM ~ aKTaMH  TpaKIaHCKUE
MIPABOOTHOIIEHUS MOTYT MOPOXKIATHCS AAMUHUCTPATHUBHBIMU aKTAMH
TOCYIapCTBEHHBIX OPraHOB M OPraHOB MECTHOTO CaMOyMpaBJIEHUS,
MPETyCMOTPEHHBIMHU 3aKOHOM W MHBIMM MPABOBBIMHU aKTaMU B Ka4€CTBE
OCHOBaHMSI BOSHUKHOBEHHS TPAXKIAHCKUX MPABOOTHOILICHUH (T1. 3 CT. 2
['K P®). Hanpumep, JUUEH3UPOBAHUE  OTAEIBHBIX  BHJIOB
NEeATEeIIbHOCTH.

Baxnyio ponb B MOpoliecce BO3HUKHOBEHUS, HW3MEHEHUS WU

! Cranerosuu A. K. Ykas. cou. C. 31.
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NpEKpallleHUusT TPAXKJIAHCKUX  MNPABOOTHOIICHUW  UIPAIOT  TaKue
aAMUHHCTPATUBHBIE  aKThl, KAaK TOCYIApCTBEHHAs  pErucTpaius
IOPUANYECKUX JCHCTBUM M COOBITHM. OCOOBIM BHJIOM IOPUANYECKHUX
aKTOB SIBJISIFOTCS Cy/I€OHBIC PEIICHUS, YCTAaHABIUBAIOUINE TPAXKIAHCKUE
npaBa W o00s3aHHOCTH. Hampumep, pelieHuss O NpPU3HAHUU TpaBa
COOCTBEHHOCTH Ha CaMOBOJIbHYIO IIOCTPOMKY.

HOpuouueckue nocmynku — ipaBoMepHbIE JICUCTBUS CyOBEKTOB, C
KOTOPBIMU 3aKOH CBSI3BIBAET OMPEACIICHHBIE OPUANUYECKUE MOCIEACTBHUS
HE3aBUCUMO OT TOrO, OblJIa JIU Y CYOBEKTOB 11€J1b JOCTHUXKEHUS TOTO WU
WHOTO MPaBOBOTO pe3yibTata. Hampumep, K 4MCIy TaKuX IOPUIUYECKUX
(GaKkTOB OTHOCSTCS Haxo/AKa MOTEPSHHOW BEIIW, OOHaApyKeHHUEe Kiajaa.
OTH JeWCTBUS, €CIIM Jaxe CYOBEKThl HE MpeAroJiarajd 3TOro, MpH
OTPENICIICHHBIX YCIOBUSIX MOPOXKIAIOT y HUX MPaBO COOCTBEHHOCTH Ha
HaWJIEHHYIO Belllb, OOHAPY>KEHHBIN KJIa/I.

HOpuouueckue paxkmor — coovimus. CoObITUS —  SBJICHUS
peaIbHON JEHCTBUTEILHOCTH, KOTOPBIE IPOUCXOAST HE3aBUCUMO OT
BOJIM  4elioBeka. Hampumep, Takoe coOObITHE, KaK CHJIBHOE
3eMJICTPSICEHUE, SBISAETCS IOPUIUYECKUM (HaKTOM, MOPOXKIAIOIIUM
MPaBO CTPAXOBATEJSl JKWIONO JIOMAa Ha TIOJIYyYEHHUE CTPAXOBOTO
BO3MENIEHHUS, BO3HUKIIETO y HEr0 BCJEACTBHE pPa3pylLICHHS JI0Ma B
pEe3yabTATE 3TOTO 3€MJIETPSICEHMUS.

Cpoxu 10 POUCXOKICHUIO 3aBUCAT OT BOJIM CYOBEKTOB WUJIU BOJIHU
3aKOHOJATENsI, HO TEUCHHE CPOKOB MOAYMHEHO OOBEKTHUBHBIM 3aKOHAM
TedeHuss BpeMeHU. CpoKH HUrparT CaMOCTOSITEIbHYIO PpOJb B
MEXaHU3ME TPaKIaHCKO-TIPAaBOBOTO PETYJIUPOBAHUS OOIIECTBEHHBIX
OTHOILIEHUH. B OgHUX cilyyasX HACTYIJIEHHE WM UCTEYEHUE CpOKa
MOPOXKJAeT, H3MEHSET WIM TMpPEeKpallaeT TpaxXJaHCKUE TMpaBa W
00s3aHHOCTH (Hampumep, aBTOPCKOE IPaBo HACJICTHUKOB
npekpaimaerca u3 ogHoro (akra ucredeHust 50 JieT co OHS CMEpPTH
aBTOpa). B Apyrux — HaCTYIUICHHE WJIM HMCTEUEHHE CpPOKa IMOPOXKIAeT
IpaXIaHCKO-TIPAaBOBBIEC TTOCIEACTBUSI B COBOKYITHOCTH C OIPEEICHHBIM
MOBEJICHHUEM  CyObekTOB. Hampumep, mnpocpoyka  HUCHOJHEHUS
o0s3aTeIbCTBA  MOXKET  CIAY)KHTh ~ OCHOBaHHUEM  BO3JIOKCHUS
OTBETCTBEHHOCTH MPH HAIMYUU BUHOBHBIX JEUCTBUU JOJDKHUKA WIA
KpeIuTopa.

HOpuouueckue cocmasvli. BO3HUKHOBEHHE, W3MEHEHUE WIIH
MpEeKpallleHue MPaBOOTHOLICHU MOXET ObITh OOYCJIOBJIEHO OJHUM
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IOpUIMYECKUM (DAKTOM WM COBOKYNMHOCTHIO IOPUJIMYECKUX (PAKTOB,
KOTOpasi UMEHYETCS FOPUANYECKUM COCTABOM.

B ropuauyeckre COCTaBbl MOTYT BXOAUTH B  Pa3JIMYHBIX
KOMOMHAIIMSAX Kak JEHCTBUS, Tak U coObiTusa. Hampumep, nis
BO3HHKHOBEHHSI IIPaBa Ha CTPAXOBOE BO3MEIICHUE IIOMHMO TaKOIO
IOpUINYECKOTO (haKTa — COOBITHSA, KaK 3E€MJICTPSICEHUE, pPa3pyIIUBIIEE
JIOM, HEOOXOJIMMO HaJIMUUE JIPYTOro IpUANYECcKoro gakra-iaeicTBus, a
MMEHHO TakKOro, Kak JIOTOBOpP  CTPaxOBaHUs, 3aKIFOYCHHBIN
CTPaxoBaTeIeM-COOCTBEHHUKOM JIOMa CO CTPAXOBUIUKOM.
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IJTIABA 4. 'PAJKJAHE (PU3NYECKHUE JINLA) KAK
CYBBEKTDI I'PA’KTAHCKUX I1PAB

4.1 I'pakIaHCKO-TIPABOBASI MHAUBHUAYAJIU3ANMSA IPAXKIAHUHA
(pu3nyeckoro Jguma). AKTbI TPAKIAHCKOTO COCTOSTHUS

JInst Toro 4ToOBl Y4acTBOBaTh B IPa’KJaHCKUX MPABOOTHOIIEHUSIX,
IPpaKJaHUH JTOJDKEH OBITh MHAUBUYaTU3UPOBAH.

Baxxnelmu, cpeAcTBaMU WHIUBUIyaTU3AIUU SBJISIOTCS WM
rpakXJaHUHA M €ro MECTO XKuTelbcTBA. OHM HMEIOT HauOOoJIbIlee
MIPABOBOE 3HAYEHUE.

Nms rpaxpannHa. ['paxgaHuH TpuoOOpeTaeT M OCYIIECTBIISET
nmpaBa U OOSI3aHHOCTU T0J] CBOMM HMMEHHUEM. B ciyuasx U B Mmopsjke,
NPEAYCMOTPEHHBIX 3aKOHOM, OH MOXET HKCIOJIb30BAaTh IICEBIOHUM
(BemmbIniuieHHOE uMsI). CormmacHo m. 1 ¢t 19 TK umsa rpaxmanuHa
BKJItOUaeT (haMUJIMI0 U COOCTBEHHO MMS, a TaKXKE OTYECTBO, €CIIM MHOE
HE BBITEKAET U3 3aKOHA WJIM HAIIMOHAIBHOTO 00bIuas. Mms rpaxgaHuny
JAeTCs IPU POKJICHUH.

PebeHOK mojlydaeT WMsI MO COIIAIICHUIO MEXAY POIAUTEIISIMU,
dbamMunro 1Mo GamMuIMK POAUTEIEH WM OMHOTO M3 HHUX (BO3MOMKHA
nBOMHas (ammins, oOpa3oBaHHAsl IMOCPEICTBOM MPUCOCIUHEHUS
dbamuuit OTIIa ¥ MaTepu APYT K APYTY B Jr000M MOCIET0BATEILHOCTH),
OTYECTBO — TI0 MMEHHM OTI[a, €CIM HWHOE€ HE MPEeayCMOTPEHO
HallMOHAJIBHBIM  OOBbIYaeM. 3ampeniaercsl 3anuch HWMEHU peOceHKa,
KOTOpO€ COCTOUT U3 I1udp, OyKBEeHHO-IU(MPOBBIX OOO03HAYEHUH,
YUCIUTEIbHBIX, CUMBOJOB M HE SBISIIOIIUXCA OyKBaMH 3HAKOB, 3a
UCKJIIOYCHUEM 3Haka «aeduc», Wi ux Jo00oH KoMOMHAIUM JUOO
COJIEPKUT OpaHHBIEC CJIOBA, YKa3aHUs HA PAHTH, JOJKHOCTH, THUTYJbI
(a03. 2 m. 2 ct. 18 CK PD).

I'paxkganvH BOpaBe TMEPEeMEHUTh CBOE UM B  TOpPSIJKE,
yctaHoBieHHOM CK P® wu 3akoHoM «OO0 akrax TIpakIaHCKOTO
coctosiHus». IlepemMena uWMEHM HE SBISETCS OCHOBAaHUEM IS
MpeKpalieHuss npaB M OO0sI3aHHOCTEW, BO3ZHUKIIMX TIOA IPEKHUM
UMEHEM. [pakmaHuH, NEPEMEHUBIIMNA UMs, O00s3aH NPUHUMATH
HEOOXOIMMbIE MEpPbl ISl YBEAOMIICHUSI CBOUX JOJDKHUKOB W
KPEIUTOPOB O TEpPEeMEHE CBOETO MMEHHW W HECET PUCK MOCIEACTBUH,
BBI3BAHHBIX OTCYTCTBUEM Y THUX JIUI] CBEJICHUHN O IEPEMEHE €r0 UMEHHU.

57



[IpaBo Ha uMs SBISETCS HEMaTepUAIbHBIM OJaroM, 3alluilaeMbIM
rpaxkaanckuM 3akoHoaarensctBoM (cT. 150 I'K). [pu uckaxkenun nu6o
UCIIOJIB30BaHUM UMEHM T'pakJaHWHA CIIOco0aMu Uiu B (popMe, KOTOphIE
3aTparuBalOT €ro 4YecTh, JIOCTOMHCTBO WM JICJIOBYIO pEIyTaIlulo,
npuMeHstoTces npaswia cr. 152 I'K o 3amure 3THX HEMarepuajbHBIX
oOnar.

'K mpsimo 3amperniaetr mnpuoOperarh MpaBa U OOS3aHHOCTH O]
uMeneM apyroro auna (1. 4 ct. 19 I'K).

Mecto xuTEeIbCTBA IpaxkaaHuHa. Mecmo sycumenvcmea — 3mo
mecmo, 20e 2pa)xcOaHuUH HNOCMOAHHO UNU  NPEUMYULECHEEHHO
npoxcueaem (ct. 20 'K PD). ['paxknanuH, COOOMMBIINI KpeauTOpaM, a
TaKXe JIPYTUM JIMIaM CBEJICHUS 00 MHOM MECTE€ CBOETO KUTEIbCTBA,
HECET PHUCK BBI3BAHHBIX HJTHUM IMOCJIEACTBUM. MeCTOM >KUTEIHCTBA
HECOBEPIIEHHOJIETHUX, HE JOCTUTIIUX Bo3pacTta 14 netT, Wi rpaxkaas,
HaxXOJSIIUXCSA TI0J] ONEKON, MPHU3HAETCS MECTO JKHUTEJIhCTBA HX
PONUTENCH U MHBIX 3aKOHHBIX MPECTaBUTEIICH.

MecTo KUTENbCTBA TPAXKJAAHWHA YUHUTHIBAETCS TPU PEIICHUU
MHOTHX TPa)KJaHCKO-TIPABOBBIX BOMPOCOB. Tak, MO MECTY >KUTEIhCTBA
OCYIIIECTBIIICTCS  pErucTpanusi B  KauyeCTBE  WHJAUBHUIYaJIbHOIO
npeanpunumarenss (ct. 23 T'K), ycranaBiuBaroTcsi oOmeka U
norteuuteabecTBO (cT. 34, 35 I'K). Mecto XuTenbcTBa AOJDKHUKA WIIH
KpeIUTopa SBISETCA HQWICKAIIMM MECTOM HCIOJHEHHUS psla
ob0s3arenscTB (cT. 316 I'K). Ilpu npusHaHuu TpakaaHuHa OE3BECTHO
OTCYTCTBYIOIIUM WM  OOBSBICHUHM  €r0  yMEPIIUM  CYIOM
YCTAHABJIUBAETCS OTCYTCTBUE CBEIACHUM O €ro MecTe NpeObIBaHUS B
MECTE €ro MOCTOSTHHOTO KUTENbCTBA (CT. 42, 45 I'K). Mecto OTKpBITHS
HACJIEJICTBA  OMPENENAeTCS  IMOCJIEIHUM  MECTOM  JKUTEJIhCTBA
rpaxaanuHa (ct. 1115 I'K).

['paxknane 00si3aHBI PETUCTPUPOBATHCA MO MECTY KUTEIbCTBA. JTa
perucTpanusi HOCUT aJIMHHUCTPATUBHBIN XapakTep W HE SBISETCS
€IMHCTBEHHBIM M O€3YyCJIIOBHBIM JI0KA3aTEJIbCTBOM, OIPEICISIONUM
MECTO JKUTEJIHCTBA IPAXKJAHUHA.

CBoboma  BbIOOpa  MecTa  JKUTEIbCTBA  —  BaKHEHIIas
KOHCTUTYIIMOHHAs1 cBOOOo/a uenoBeka (cT. 127 Konctutyuu PCD)l.

! Cm. taxke: 3akon PD or 25.06.1993 Ne 5242-1 «O mpase rpaxman Poccuiickoit
®denepau Ha CBOOOIY TEPEBUKECHHUS, BHIOOP MecTa TPeObIBAaHMS U JKUTEILCTBA B Tpeeax
Poccuiickoit @eneparumn» (B pen. ot 01.07.2021) // Benomoctsix Che3na HapOIHBIX EMyTAaTOB
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[IpaBo Ha BBIOOP MECTa KUTEIbCTBA SIBISECTCS HEMaTepUAIbHBIM
Omarom rpakaannHa u 3ammuiiaercs ['K.

IlonssiTHE  aKTa  TIPa’)KIAHCKOI0  COCTOSSHUSIT W €ro
roCy1apCTBEHHOM perucrpanuu. Jlitst WHJIUBUIyaJIU3alUA
rpakaaHuHa OOJBIIIOE 3HAYCHHE HWMEIOT AaKThl TI'Pa’KIaHCKOIO
COCTOSIHMSI — 9O 0CUCHEUA 2PAMHCOAH UNU COObIMUsL, 6IUAIOUUE HA
603HUKHOBEHUEe,  U3MEHEHUe  UWIU  NpeKpauieHue  npae u
00A3aHHOCHMeEll, a4 maKce Xapakmepusyruiue npaeoeoe COCHOAHUE
2paxcoan. AKTBl TPAXKIAHCKOTO COCTOSIHUSI BJIEKYT IPaBOBBIE
MOCJIEJCTBUS MOCII€ TOCYIapCTBEHHOM peructpauuu. F'ocyrapcrBeHHas
perucTpanus akToB IPasKIaHCKOI0 COCTOSIHUSL — 3TO COCMAg/IeHUe 8
08YX UOEHMUYHBIX 3IKIEMHUAAPAX 3ANUCU AKMOG 2PANHCOAHCKOZ20
cocmosaHua Ha 01aHKe YCMAHOBIEeHHOU c])oprzl. Ha ocHoBaHuu
CIACIAaHHOM 3alHMCH BBIAAETCS CBUJETEIBCTBO O TOCYIapCTBEHHOU
PErUCTpaIli COOTBETCTBYIOIIETO aKTa.

Bomnpockl akTOB I'pa)AaHCKOTO COCTOSIHUSI U UX TOCYIapCTBEHHOM
perucTpaluu, B TOM YHCJI€ U3MEHCHMS, UCIIPABJICHUS, aHHYJIUPOBAHUS
U BOCCTAHOBJICHMSI aKTOBBIX 3alKCEH, PEryaupyloTcs CIelualibHbIM
3aKOHOM «O0 aKTax rpa)aaHCKOr0 COCTOSHUS .

B cootrBerctBue co ctT. 47 I'K 2ocyoapcmeennoit pecucmpayuu
noonex@cam cemb aKmMo8 2paMsCOAHCKO20 COCHOAHUA: POXKICHUE,
3aKJIoueHre Opaka, pacTop)KeHHe Opaka, YChIHOBJIEHHUE (yIouepeHue),
YCTaHOBJICHUE OTIIOBCTBA, IEPEMEHA UMEHHM U CMEPTh I'PakJaHUHA.

[Tocne TOCYmapCTBEHHOM PETUCTpAllMM  aKTa TPaKIAHCKOTO
COCTOSIHMSI ~HAuMHAeT JIEMCTBOBATh TMPE3yMIIUs OECCIOPHOCTU
CIEJaHHOM 3aIMCH, KOTOpas MOXKET OBbIThb ONPOBEPTrHyTa B CyAcOHOM
MOPSIIKE.

4.2 IIpaBocnocoOHOCTH rpaxaaH (PU3MIeCKUX JINI)

HHonsTHe U OCHOBHbIE XaPaAKTEePUCTUKHU (uepThi)
npasocnocodHocTu. I'pakmanckas NPaBOCHOCOOHOCTH — 3IMO
CHOCOOHOCMb UMEmb 2PaXrcOaHCKUue npaga u Hecmu o6azannocmu (1.

u Bepxosnoro Cosera Poccuiickoit @enepannu. 1993. Ne 32. Ct.1227.

! Tlocranosnenne IlpaButensctBa PO or 6 mioms 1998r. Ne 709 «O Mepax mo
peanuzauuu denepanbHoro 3akoHa «0OO0 akTax TPakIaHCKOTO COCTOSHUS»K (B ped. OT
30.12.2017) // C3 P®. 1998. Ne 28. Ct. 3359.

2 06 aKTax IpaIAHCKOTO COCTOSHES : (erep. 3akoH or 15.11.1997 Ne 143-®3 (B pep.
o1 30.12.2021) // C3 P®. 1997. Ne 47. Cr. 5340.
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1 ct. 17 'K P®). OHa BO3HMKAaEeT B MOMEHT POXKJICHUS U IIpeKpaliaercs
CMEpPTHIO.

XapaxmepHhuvie uepmol 2paxcOancKoil nPpagocnocoOHocmu:

1. PaBeHCTBO — MpaBOCIOCOOHOCTh IIPU3HAETCS B PaBHOW Mepe 3a
BCEMU Tpa)XJaHaMH, YTO O3HAYa€T paBHYIO BO3MOXHOCTh B
NPUOOPETEHUHU W OCYIICCTBICHUU TPAXKIAHCKUX TMpaB, HE3aBUCHUMO OT
pachl, MoJjia, s3bIKa, PEJIMTUM U JPYTUX OOCTOATENIBCTB, a TAKXKE TO, YTO
HUKTO M3 TpaXJaH HE MMEET HHUKAKUX MPEUMYIIECTB B 00JIalaHUU
IpXIAHCKUMU MPaBaMU U 00SI3aHHOCTSIIMU;

2. HeoTuyx/1a€MOCTh — HE MOXKET OBITh OTUYXK/IC€HA, a TIOJIHBIA WU
YaCTUYHBIN OTKa3 IpakJaHWHA OT MPABOCIIOCOOHOCTH 3aIPEUIEH.

3. HemomycTUMOCTh OTpaHUYEHHUS MPABOCIOCOOHOCTH O3HAYAET,
YTO HUKTO HE MOXET ObITh OTPAHUYEH B MPABOCIOCOOHOCTH MHAYE, KaK
B CJIy4asiX U B MOPSIKE, YCTAHOBIEHHBIX 3aKOHOM (1. 1 cT. 22 'K PD).
Cnenku, HampaBlICHHbIE Ha  OrpaHMYCHUE IPABOCIOCOOHOCTH,
MPU3HAIOTCS HUYTOXKHBIMHU, 3a HCKJIIOYEHHUEM CJIy4aeB, KOIJla TaKue
CHEJIKHU JIONycKaroTcs 3aKkoHoM (1. 3 ct. 22 'K PD).

Conep:xanune nmpaBoCIOCOOHOCTH I'PAKIAAH — IMO COBOKYNHOCHIb
npeooCcmagnAemvlx Qu3uueckomy Jauuy 2pascoaHcKux npaeé u
o0a3anHoCmeil.

B conepkanue mpaBoCIOCOOHOCTH BKJIFOUEHBI CIICIYIONINE TpaBa:
UMETh UMYIIECTBO Ha MpaBe COOCTBEHHOCTH; HACIEIOBATh U 3aBEIIATh
MMYIIECTBO; 3aHUMAThCA MNPEANPUHUMATEIBCKOM M 1000 MHOM, HE
3aMpeIIeHHON 3aKOHOM JIeATENIbHOCTBIO; CO3/1aBaTh IOPUIUUYECKUE JIUIlA
CaMOCTOATEJIbHO WJIM COBMECTHO C JPYTUMH TpakJaHaMU U
IOpUIMYECKUMU JIMLIAMU; COBEpILATh JIIOObIE HE MPOTHUBOPEYAIIHE
3aKOHY CJCJKA M y4acTBOBaTh B 00s3aTeIbCTBaX; H30UpaTh MECTO
KUTEIIbCTBA; UMETh IIpaBa aBTOPOB MPOM3BEICHUIN HAYKHU, JIUTEPATYPHI
U HCKYCCTBa, U300PETEHUI M MHBIX OXPAHSEMBIX 3aKOHOM PE3YJIbTATOB
WHTEJIJIEKTYaJIbHOM JeATeIbHOCTH; HUMETh HWHBIE HMMYIIECTBEHHBIE U
JUYHbIE HeUMYIllecTBeHHbIE TpaBa (cT. 18 ['K PD).

K rpaxxaaHncko-npaBoOBbIM 00SI3aHHOCTAM, BXOSIIUM B COICPKAHUE
MPaBOCIIOCOOHOCTHU, OTHOCATCS: OOSI3aHHOCTh COOCTBEHHUKA HECTH
opemst conepkanus wumyiiectsa (cr. 210 I'K P®); wHammexanmm
oOpazoM  ucnoiaHuTh  oOsa3arensctBO  (cT.  307), BO3MECTHUTH
npuunHeHHbIN Bpex (cT.1064 'K PD) u np.
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4.3 JleecriocoOOHOCTH rpaxaaH (PpuU3nMIeCKuX JINI)

ITonsiTue neecnocodOHOCTH. /leeCmOCOOHOCTH — 90 CHOCOOHOCHLb
2PANCOAHUHA CEOUMU OCUICMBUAMU NPUOOpEemamy U OCYULeCmeEaamb
2parcoancKue  npaea, co3oaeamev  0a  cedA  2paNCOAHCKUe
ooazannocmu u ucnoanams ux (1. 1 ct. 21 'K PO).

JIeMeHTBhI J1eecnoco0HoCcTH. J[eectoCOOHOCTh COCTOUT U3 JIBYX
AJIEMEHTOB:  CJEJIKOCIIOCOOHOCTh  (CIIOCOOHOCTH  COBEpIIaTh |
UCIIOJHATh  TPAKIAHCKO-TIPABOBBIE CIEIKU W JPYyrue MpPaBOMEPHBIC
JNEeUCTBUS) U JACIUKTOCIIOCOOHOCTh (CIIOCOOHOCTh HECTH TI'pakJIaHCKO-
IIPABOBYIO OTBETCTBEHHOCT ).

Buabl 1eecnoco0HOCTH IpaskIaH.

1. Ioanaa oOeecnocoOHOCmMb BO3HUKAECT TIPU JTOCTHKECHUU
rpaxJJaHuHOM 18 neT. 3aKoH yCTaHaBIMBAET JIBa Cy4asi, KOTJa MOJIHAs
J1€eCIOCOOHOCTh BO3HUKAET PaHbIIIE:

a) BCTyIUICHHE B Opak J10 MOCTKEeHUs 18 ner B ciaydasx, Korja
3aKOH Takue Opaku gomyckaeT (m. 2 cT. 21 'K P®). [Ipuobperennas
TakuM 00pa3oM TIOJIHAsl JI€ECIIOCOOHOCTh BO3HUKAET B MOMEHT
3aKJIIOYEHUST Opaka M COXpaHSETCs B TIOJHOM OOBbeMe Jaxe Mpu
pacTopkeHuH Opaka [0 JOCTHXKEHUA TpaxkaanuHoMm 18 mer. Ilpm
MpU3HAHUM OpaKa HEACHUCTBUTEIBHBIM CY/l MOXKET IPUHATH peIieHue 00
yTpaTe HECOBEPIICHHOJETHUM CYINPYTOM TMOJHOW JEECIOCOOHOCTH C
MOMEHTa, ornpeesieMoro cyaom (ao3. 3 m. 2 ct. 21 'K PO);

0) oHmaHcumanus. [pakgaHuH  MOXET  ObITh  OOBSBIICH
AMAHCUIIUPOBAHHBIM TPU HAJTWYUU TpexX ycioBuii: 1) goctukenue 16-
JIETHETO BO3pacTa; 2) paboTa Mo TpyAOBOMY JOTOBOPY (KOHTPAKTY) WU
3aHSTHE C COTJIACHsl 3aKOHHBIX MPEICTAaBUTENICH MpeINpUHUMATEIbCKON
NEeATENIbHOCThIO; 3) coracue OOOUX POAMTENEH, YCHIHOBUTEICH WIH
MONEYUTENST JTUO00 MPU OTCYTCTBUE TAKOTO COMNIACHS — PEIICHUE CyAa,
npuauMaemMoe B mopsake mi. 32 ['TIK P®. DwmaHcunupoBaHHBIM
HECOBEPIICHHOJIETHUN TMOJIy4aeT TMOJHYIO CACJIKOCIOCOOHOCTh W
nenukrocnocooHoctb. B 'K P® mnpsiMmo yka3zaHo, 4TO pOAUTENH,
YCBIHOBUTEJIM M TOMEUUTEIh HE HECYyT OTBETCTBEHHOCTH IIO
00s3aTeNbCTBAM SMAHCUIIMPOBAHHOTO HECOBEPILICHHOJIETHETO, B TOM
YuUCJIe MO 00s13aTeNIbCTBAM, BOSHUKIIIMM BCJIEACTBUE MPUUYUHEHUS Bpeia
(m. 2 ct. 27 'K POD).

2. UYacmuunaa OeecnocoOHOCmMb HECOBEPIICHHOJIECTHUX B
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Bo3pacte oT 6 7m0 18 jer pasnuyaeTcs Mo oObeMy B 3aBUCHUMOCTH OT
BO3pPAacTa HECOBEPIIEHHOJIETHETO.

Hecosepuiennonemnue ¢ eo3pacme om 6 0o 14 nem (ManojieTHHE)
00J1a1al0T CACIKOCIIOCOOHOCThIO. 3aKOH MO3BOJISIET UM COBEpIIATh TPU
BHJIA CHICJIOK:

a) Mejkue ObITOBbIE cAenaku. OOBIUHO MPU3HAETCS, UTO ITO CJIEIKa
B paMmKax OBITOBBIX MOKYMNOK (Oynaka xiyieba, MakeT MOJOKa) WIH
NpPOJIAXKH MEJKUX TMPEIMETOB (KaHIEISIPCKUE TOBApbI, KHHUIH) Ha
HE3HAYUTEIHHYIO CYMMY;

0) chenku, HampaBJICHHbIE HA 0€3BO3ME3IHOC IMOJYYEHHUE BBITOMbI,
He TpeOyrolue HOTApUAIbHOTO YAOCTOBEPEHHS MO0 roCyIapCTBEHHOM
peructpanuu (HampuMmep, MoJIapKu, MOJTYUYECHHbIE OT POJCTBEHHUKOB IO
JOTOBOpaM  JapeHusi, CIEJKH 1o  OeCIUIaTHOMY  PEMOHTY
MPUHAJICKAIIETO MAJIOJIETHEMY HMMYIIECTBY, IO O€3BO3ME3THOMY
MOJIb30BAHUIO YY>KUM HMMYIIECTBOM, MO 0OE€3BO3ME3IHOMY OOYUYEHHUIO
WHOCTPAHHOMY SI3bIKY, pEMECITY);

B) CIEIKU IO PACHOPSIKEHUIO CPEIACTBAMH, MPEAOCTABICHHBIMU
3aKOHHBIM TIPEJCTABUTENIEM WJIM C COIVIaCHUsl TOCIETHEr0 TPEThUM
JIUIIOM JIsl OTIPEACIICHHOM 11eJTd WU JIJIsE CBOOOHOTO PACIIOPSKEHUS.

WNHble cHIelKu, COBEpIICHHBIE MAJOJIETHUMHU, — IO O0ueMy
npaBuily HUYTOXHBI (CT. 172 'K PO).

Marnonetnue  He  o0magalOT  JACIMKTOCIOCOOHOCTHIO — —
MMYIIECTBEHHYI0 OTBETCTBEHHOCTh IO BCEM CJHIEJIKAM, COBEPUICHHBIM
MaJIOJICTHUMM, a TaKXe 3a TMPUYMHEHHBIH HWMH Bpell B PE3yJIbTare
JIEJTUKTa HEeCYT 3aKOHHBIC MPEJICTABUTENIN B COOTBETCTBUE C 3aKOHOM (TI.
3cr. 28 T'K, ct. 1073 TK PO).

Hecosepuiennonemnue om 14 0o 18 nem enpage 3akinoyaThb
JT00BIE€ CHIENIKA C MHUCHbMEHHOTO COIVIACUsl 3aKOHHBIX MPEICTABUTENECH.
JlonyckaeTcss  mOCHEAyIollee MUCbMEHHOE  OJI0OpeHHe  CIAEIKHU
yKa3aHHBIMH BBIIIE JUIIaMU. Hapsay ¢ 3TUM HECOBEPIICHHOJIETHUE B
Bo3pacTte OoT 14-18 JeT MOTyT caMOCTOATEILHO, 0€3 COITIacHsl 3aKOHHBIX
IIPEICTABUTENIEH, COBEPILIATDH CIECAYIOIIME NCUCTBUA:

a) pacropsiKaTbCsl CBOUM 3apaOOTKOM, CTHINEHIUEH W WHBIMHU
noxonamu. [Ton nHBIMU JOXO/IaMU CJI€AYET MOHUMATh JJOXO/bI OT aKIIUH,
MPUHAJICKAINX HECOBEPIIEHHOJIETHUM, OT UX MPEANPUHUMATEIbCKOM
NEeATEeIbHOCTH, JOJM B MPUOBLIAX OpTraHU3aIui, TJe¢ OHU MPUHUMAIOT
y4acTHe€, BBIUTPHIIIN CIOPTUBHBIX MPHU30B, PA3TUYHBIX KOHKYPCOB,
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MOJIy4YE€HHUE TPAHTOB,;

[Ipy HaIM4YMKU [OOCTATOYHBIX OCHOBAaHUM CylI IO XOHATAMCTBY
3aKOHHBIX TpeACTaBUTEIEH JMOO OpraHa OMNEKU W TMOMNEUYUTEIHCTBA
MOXXET OrpaHWYUTh WA JIMIIUTh HECOBEPIICHHOJETHETO IpaBa
CaMOCTOSITEIHO PAaCcHoOpsKAThCSl CBOUM  3apa0OTKOM, CTUIICHAMEH,
WHBIMU  JIOXOJaMH, 3a HCKJIIOYEHHEM CJIy4yaeB, KOrja TakKou
HECOBEPILICHHOJICTHUI ITPHUOOpPEN MOJHYIO JeeCIoCOOHOCTh (1. 4 CT. 26
['K PD);

0) OCYIIECTBIIAThH MpaBa aBTOpA MPOU3BEJICHUSI HAYKHU, JTUTEPATypPhl
U HCKYCCTBA, W300pPETEHUsS] WJIM HHOTO OXPAHIEMOIO 3aKOHOM
pe3ynbTara CBOEU UHTEIUICKTYAJIbHOU NEATEIIBHOCTH;

B) B COOTBETCTBUM C 3aKOHOM BHOCHTH BKJIQJbl B KPEAUTHBIC
OpraHU3alNU U PACIIOPSKATHCS MU,

I') 3aKJIFOYATh CAEIKH, KOTOPbIE BIIPABE COBEPIIATH CAMOCTOSITEILHO
MaJIOJIETHHE B Bo3pacTte oT 6 10 14 ner.

1) ¢ 16 net ObITh YWieHAMH KOOIIEPaTHBOB.

CnocobHOCT, Tpaxkmad oT 14 mo 18 deT HecTH TpakAaHCKO-
MPaBOBYIO OTBETCTBEHHOCTh pA3W4yaeTCsi B 3aBUCUMOCTH OT €€
ocHOBaHMs. [10 BceM COBEpIIIEHHBIM ClI€JIKaM, B TOM YHCJIE C COIIacHsl
3aKOHHBIX IIONEYUTENEH, HECOBEPIICHHOJETHUE OTBEYAIOT TOJIBKO
camoctoaTesibHO (M. 3 cT. 26 'K P®). 3a npuyuHEeHHBINM Bpen
HECOBEPIICHHOJIETHNE TaK)K€ HECYT OTBETCTBEHHOCTh CAMOCTOSATEIIHHO.
OpHako €cliM y HUX HET JI0XOAa WM MHOTO MMYILIECTBA, OCTATOYHBIX
JUIS BO3MEILICHUS Bpea, Bpe/l TOKEH ObITh BO3MEIIEH MOJHOCTHIO MU
B HEJOCTAIOIIEH YaCTH €r0 3aKOHHBIMU MPEACTABUTEIISIMU, €CIIM OHU HE
JTOKaXYT, YTO Bpea BO3HUK He Mo ux BuHE (cT. 1074 I'K PD).

3. Ozpanuuenue oOeecnocoonocmu. Ilo  neicTByrOIIEMY
3aKOHOJATEIbCTBY CYIIECTBYIOT JIBA OCHOBAaHUS [JI1 OrpaHUYEHUS
J€€CIIOCOOHOCTH HECOBEPILICHHOJIETHUX TPaXK/IaH.

3.1. I'paxxnaHuH MOXXET OBITH OTPAHUYEH CYJIOM B JIEECIIOCOOHOCTH,
€CIM OH TMPUCTPACTUIICA K a3apTHBIM WrpamM, 3JI0yHoTpeOsser
CIUPTHBIMUA HAllUTKAaMU WM HAPKOTUYECKUMU CPEJICTBA U TEM CaMbIM
CTaBUT CBOIO CEMBIO B TSIKEJIO€ MaTepuaibHOE nojioxkenue (m. 1 ct. 30
['K P®). 3noynorpebieHreM  COUPTHBIMU  HAMUTKaAMU WM
HAPKOTUYECKUMH CPEACTBAMM, SBIAECTCS TAaKOE UX YHOTpeOJICHHUE,
KOTOPOE HaXOAUTCS B IPOTUBOPEUHH C UHTEPECAMU €T0 CEMbH U BJICUET
pacxofipl, CTABAIINE CEMBIO B TsDKEJIO€ MarepuaibHoe nonoxenue. [log
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MIPUCTPACTHEM K a3apTHBIM urpam CIeAyeT  NOHUMATh
IICUXOJIOTHYECKYIO 3aBUCUMOCTb, KOTOpast OMHUMO
TPYIHONPEOJIOIMMOrO  BJICYEHUSI K  MUIPE  XapaKTEPU3YETCS
paccTpoMCTBAMM MOBENCHUS, ICUXUYECKOTO 3/I0POBbSI U CAMOYYBCTBHUS
rpaXJIaHUHA, TPOSIBISETCS B MATOJIOTMYECKOM BIICUEHUU K a3apTHBIM
urpaMm, IOTEPE HUrPOBOrO KOHTPOJSA, a TAKKE B MPOAOJLKUTEILHOM
y4aCTUU B a3apTHBIX UTPAaX BOMPEKU HACTYIUICHUIO HEOIAromnpusiTHBIX
MOCJEACTBUH ISl MAaTEPUAIBHOTO 0J1ar0COCTOSIHUS YWICHOB €T0 CEMBH

Cywinocmo ozpanuuenus 6 0eecnocoOHOCmuU COCTOUT B TOM, YTO
B COOTBETCTBUU C PEUICHUEM CYy/Ia HAaJ T'PAKJIAHUHOM YCTAaHABJIMBACTCS
MONEYUTENIBLCTBO U COBEpIIATh CHCIKH (32 MCKIIOUEHUEM MEIKHUX
OBITOBBIX), @ TAKXKE€ IMOJydaTh 3apaOOTOK, MEHCUIO U WHBIC JTOXOAbl U
pacnopsKarbCsi UMU OH MOKET JIMIIIb C COMIACUS MOTIEYUTEIIS.

OngHako y OrpaHUMYEHHO JEECHOCOOHOT0 JHUIA COXpaHsAeTCs
JETUKTOCTIOCOOHOCTh, OH CaAMOCTOSITEJIbHO HECET OTBETCTBEHHOCTH IIO
COBEPIIECHHBIM UM CJEIKaM M 3a MPUYUHEHHBIA UM Bpe.

[Ipu mpekpamieHnd yKa3aHHBIX MPUCTPACTHH JHOO €CIU TaKoe
MPUCTPACTUE TEPECTAHET CTABUTh CEMbBIO B TSKEIO€ MaTepUaTbHOE
MOJIOXKEHUE, CyJ OTMEHSET OrpaHWYeHUE ero aeecrnocooHoctu. Ha
OCHOBAaHMM PENIEHUS Cylda OTMEHSETCS YCTAHOBJIEHHOE  Hall
rpaXJJaHUHOM TONEYUTEIHCTRO.

3.2. TI'paxmanuH MoxeT OBITh OrpaHUYECH CYJIOM B
J€eCTIOCOOHOCTH, €CJIM BCJIEACTBUE IICUXUUYECKOTO PACCTPOUMCTBA OH
MOXET TOHUMATh 3HAUYCHUE CBOUX JEUCTBUM WM PYKOBOIUTH HMH
gyt Tipu nomonu Apyrux s (m. 2 cr. 30 'K P®). Hag Hum
YCTaHABJIUBAETCS MMOMEUYUTEIHCTBO.

DONBIIMHCTBO  CAENOK  TAaKOW  TPaXJIaHWH  COBEPIIAET €
MMCHbMEHHOTO COTJIaCUs WJIU TMOCIEAYIOMIEro OJ00pEHUs MOIMEeUnuTeNs,
3a UCKJIIOUEHUEM CHEJOK, MPeAyCMOTPeHHbIX noAn. 1-4 m. 2 ct. 26 I'K
P®, k0TOpBIE OH MOXKET COBEPIIATH CAMOCTOSITEIIBHO.

['paxknanuH, /1€€CIOCOOHOCTh KOTOPOTO OrpaHWYEHA BCIEICTBUE
MICUXUYECKOTO PACCTPOMCTBA, CAMOCTOATEIBHO HECET NMYIIECTBEHHYIO
OTBETCTBEHHOCTh MO BCEM COBEPIICHHBIM UM cieikaM. OJIHaKO BOMPOC

! Hocranosnenne ITnenyma Bepxosrnoro Cyma P or 23 momst 20151, Ne25 «O
NPUMEHEHHUHU Cy/laMU HEKOTOPBIX MOJIOKeHUH paszzena I yactu nepBoii I'paskgaHckoro Kogekca
Poccutickoit ®enepamuuy (. 18) // bromnerens BepxosHoro Cyna Poccuiickoit deneparium.
2015. Ne 8.
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00 OTBETCTBEHHOCTHM TAaKOTO TPaKJIaHWMHA 3a TMPUUYUHEHHBIA Bpe.
3aKOHOJATeNb JO0 CUX Nnop He pemwil. Ha Ham B3rmsm, Ttakowu
IpXIaHUH JTOJHKEH MPUBJICKATHCSA K JETUKTHON OTBETCTBEHHOCTH Kak
OCHOBHOM JOJDKHMK, @ MOMEUUTENh KaK CyOCUANAPHBIN TOIKHUK (€CIIH
HE JIOKa)KET, 4YTO BPEJl BO3HUK HE I10 €r0 BUHE) MO aHajioruu co cT. 1074
I'K PO.

Eciau ncuxuyeckoe COCTOSHUE OTPaHUUYECHHOTO B JIEECIIOCOOHOCTH
rpakJaHUHA U3MEHWIOCh, TO CyJ MPU3HAET €r0 HEJAeeCOCOOHBIM WU
OTMEHSET OTPAHUYECHUE €ro JIEECIIOCOOHOCTH.

IIpu3dHanue rpaxaaHuHa HeaeecnocoOHbIM. I padicoanun
Modcem Oblmb HPUHAH HE0EeeCnOCOOHBIM N0 peuleHulo cyoda, eciu
6cie0cmeue NCUXU4ecko20 paccmpoucmea OH He MOXHCem NOHUMAMb
3HaueHue ceoux oeiicmeuil uau pyxkoeooumsv umu (ct. 29). Takum
oOpazoM, Uil TIpU3HAHUS TpaXJaHWHA HEIEECIOCOOHBIM  CyIy
TpeOyeTcsi  YCTaHOBUTh  JIBA  KpPUTEpPUS  HEIEECIOCOOHOCTH:
MEIUIMHCKUHN (HAIMYHME MCUXUYECKOT0 PaCCTPONCTBA) U IOPUINYCCKUM
(HECTTOCOOHOCTh TMOHMMATh 3HAYEHUE CBOUX JCHCTBUN U PYKOBOIUTH
uMn). Hag HUM ycTaHaBiIuMBaeTCs Oreka.

HeneecriocoOHbIN rpaxk/iaH He 00J1a71aeT HU CACIKOCIIOCOOHOCTHIO,
HU JIETUKTOCTIOCOOHOCThIO. OT €ro MMEHHM BCE CICIKUA COBEPIIAET €To
OTIEKYH, YUYUTHIBAs MHEHHUE TAKOTO TPaKIaHUHA, a PU HEBO3MOXKHOCTHU
YCTAHOBJICHUSI €r0 MHEHUs - C YydeToM uH(opMamuu o €ro
NPEANOUYTCHUSAX, MOTYYEHHON OT POJUTENIEH TaKoro rpakJIaHWHA, €ro
MPEXKHUX OINEKYHOB, WHBIX JIMIl, OKa3bIBABIIMX TAKOMY T'paxKJaHUHY
yCIyrd W A0OpOCOBECTHO MCIOJHSBIIMX CBOM 00si3aHHOCTU. Bpen,
MPUYMHEHHBIN HEIEeCOCOOHBIM JIUIIOM, BO3MEIIAET €ro OMEKYyH WIIH
opraHu3aius, oOs3aHHasi OCYIIECTBIISTh 3a HUM HaA30p, €CIU HE
JTOKaXYT, YTO Bped BO3HUK He no ux BuHE (cT. 1076 I'K PD).

JanpHeilmas opuandeckas cyap0a Takoro rpaKJaHruHa MOXKET
OBITH clienyroriei: 1) npu pa3BUTHU CIIOCOOHOCTH MTOHUMATh 3HAYEHUE
CBOMX JEUCTBHUI WM PYKOBOJUTH UMM JIWIIb MPU IMOMOIIU APYTUX JIUIL
CyJl MPU3HAET TAKOTO TPaKJIaHWHA OTPAHUYEHHO J1€€CTIOCOOHBIM (1. 2
ct. 30 'K P®) u ycraHaBiauBaeTcsl MOMEYUTEIBCTBO; 2) MPHU IOJTHOM
BOCCTAHOBJICHUM CIIOCOOHOCTH MOHHMMAaTh 3HAYEHHUE CBOMX ACHCTBUM
WM PYKOBOJUTH UMH CYJ MPU3HAET €Tr0 MOJHOCTHIO JIEECIIOCOOHBIM U
OTMEHSETCS MONEUYUTEIHCTBO.

CooTHo1IeHHne MOHATHH «IPaBOCIOCOOHOCTH» U
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«aeecnocodOHocTh». CreayeT pasidyarh IPaBOCIOCOOHOCTh H
JIEECIOCOOHOCTh TpaKJaHWHA. Bce rpakiane ¢ MOMEHTa POXKICHUS —
IIPaBOCIIOCOOHBI, HO HE BCe TIpaxkaaHe JeecrocoOHBl. Bcee
JeeCIIoCOOHBIC TpakaHe — BCETAa IIPaBOCIIOCOOHHI.

Paznuuus mexncoy npagocnocooOHocmvio u 0eecnocooOHoCmuvIo
3aKAI0UAIOMCA 8 Cl1e0yIouiem:

1. JleecnmocoOHOCTh TMpearnonaraeT CrInoCOOHOCTh Tpa)KJaHUHA
MOHUMAaTh 3HAYEHHE COBEPIIAEMBIX UM JCHCTBUM M PYKOBOIWUTH UMM,
OTJaBaTh OTYET W OCO3HABaTh IPABOBBIC TIOCJEIACTBHS CBOETO
MOBECHUS, TOT/Ia KaK MPaBOCTIOCOOHOCTh 3TOTO HE MPEAYCMaTPUBACT.

2. Hepocrtatok 1eecnoCOOHOCTH TpakIaHWMHA MOXKET OBITh
BOCIIOTHEH JCHUCTBHSIMH €TI0 TMpeACTaBUTENeH (MTOMEUYUTENs] WM
OTEKyHa), a HEAOCTAaTOK MPaBOCIOCOOHOCTH BOOOIIE HEBO3MOXEH I10
ONPEICIICHUIO.

3. JleecnmocoOHOCTh 3aKkilOYaeTCsi B peaau3alluyd TPakIaHUHOM
ceouUMU OelicmeuaMY DIEMEHTOB COJIEP>KaHUsI MMPABOCIIOCOOHOCTH.

4. IIpaBOCIOCOOHOCTH BO3HUKAET B MOMEHT POXICHHS, a
J€eCOCOOHOCTh — TIPU  JOCTIKEHUHU OIPEACICHHOIO BO3pacCTa;
PaBOCIIOCOOHOCTh  MpEeKpamaercs B MOMEHT  CMEpTH, a
JIEECIIOCOOHOCTh MOXKET TIPEKPaTUThCA B pe3yibrare IPU3HAHUS
rpakKJIaHUHA HEJIeeCTIOCOOHBIM.

5. O0beM JeecnoCOOHOCTH 3aBUCUT OT BO3PacTa, COCTOSHUS
TICUXUYECKOTO 37I0pPOBbS W OT TMPHUCTPACTUS K a3apTHBIM HUIpam,
aNKOTOJBHBIM ~ WJIM ~ HAapKOTHYECKUM  cpeactBaM. Ha — oObem
IIPaBOCIIOCOOHOCTH ATH 00CTOSATEIHLCTBA HE BIIHSIOT.

4.4 Ilpu3HaHue rpaxxaIaHuHa 0e3BeCTHO OTCYTCTBYIOIIMM H
00bSIBJICHHE TPAXKIAHUHA YMEPIIUM

IlonusiTie ™ YyCJIOBUSA TNPHU3HAHUA TpPakIaHUHA O0e3BeCTHO
OTCYTCTBYHOIIUM. be3BECTHOE OTCYTCTBUE — 3TO YCTAHOBIICHHOE CYJIOM
JJIUTENIbHOE OTCYTCTBHE CBEACHUM O MecCTe NpeObIBaHUS IpakJIaHUHA B
MecTe ero xutesbcTBa (CT. 42 'K PO).

['paxaHuH MOKET OBITh MPU3HAH O€3BECTHO OTCYTCTBYIOIIUM IPH
HAUIMYWH CIEAYIOMNUX YCIOBUM:

1. OTCyTCTBHE B MECTE JKUTEILCTBA IPaKTaHWHA CBEICHUN O
MecTe ero nmpeObiBaHus B TeueHue 1 roja.
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2. HeB03MOXKHOCTB YCTaHOBUTH MECTO npeObIBaHUS
rpaXJIaHUHA.

Pelienue cyna mo 3asiBiICHUIO O IPU3HAHUM TpakIaHUHA 0€3BECTHO
OTCYTCTBYIOIIUM paccMarpuBaetrcs cyaom B nopsjke 1. 30 I'TIK PO.

IIpaBoBble MoOC/EeACTBUS NPHU3HAHUA TPAKIAHUHA 0€3BECTHO
OTCYTCTBYIOLIUM:

1) umytiecTBo, NpuHAJIeXKAIEe IPaXIaHUHY, IPU HEOOXOUMOCTHU
MOCTOSIHHOTO YIPAaBJIEHUSI UM NEPEAAETCSI HA OCHOBAHUU PEILICHUS Cy/ia
B JIOBEPUTEILHOE YIMPABJICHUE JIMILY, KOTOPOE OMpPEACISETCS OPraHOM
OMEKH U TIONEYUTENIbCTBA MU C KOTOPHIM 3aKJIIOYAETCS JIOTOBOP
JNOBEPUTEIIBHOTO  ympaBieHus. W3 3TOro HMyIIecTBa BBIAACTCS
COJIEp)KaHME TpakJaHaM, KOTOPHIX O€3BECTHO OTCYTCTBYIOIIUN
rpaXJIaHUH 00513aH COJIEpKaTh, U MOTaIIACTCS 3aJ0JPKEHHOCTD 110 WHBIM
o0s13aTeNIbcTBAM OE3BECTHO OTCYTCTBYIOIIIETO;

2) IpeKpaliaeTcs ACHCTBUE JIOBEPEHHOCTH, BBIJAHHOW ITUM
IpaXXIaHMHOM HMJIU 3TOMY TpaxkaanuHy (moar. 6,7 m. 1 ct. 188 'K P®D);

3) NpEKpallaloT  JEWCTBUE  3aKIIOYEHHBIE C  y4acTHEM
0€3BECTHO OTCYTCTBYIOIIIETO JIOTOBOPBI buIynapHoro
(moBepuTelbHOTO) Xapakrepa: mopydeHus (m. 1 cr. 977 TK P®),
komuccun (ct. 1002 I'K P®), arenrckuii morosop (cr. 1010 'K P®D),
JOTOBOP AoBepuTesbHOro ynpapienus (m. 1 ct. 1024 I'K P®), norosop
npocroro Topapuiiecta (1. 1 ct. 1050 I'K PD);

4) Cynpyr O€3BECTHO  OTCYTCTBYIOIIETO  HMMEET  IIpaBo
pacToprHyTh Opak B ympolleHHOM mopsiake (B opraHax 3AIC)
HE3aBUCUMO OT HaJW4yusg OOIIMX HECOBEPIICHHOJICTHUX JETeH W
B3aMMHOT0 cornacus Ha pa3Bo/ (1. 2 cT. 19 CK PD);

5) MpeKpaliaeTcs TPYAOBOM JOroBOp, B KOTOpPOM O€3BECTHO
OTCYTCTBYIOIIUM ObLIT paOOTHUKOM Wik padoTtomaresneM (1. 6 ct. 83 TK
PD);

6) WHBIE TIOCJEACTBUS, TMPEIYyCMOTPEHHBIE (eaepanbHbIMU
3aKOHAMHU.

IlociaencTBusi SIBKM WM OOHAPY:KEeHUsI MeCTa NpedObIBaHUS
rpaskIaHUuHA, MPU3HAHHOTO 0e3BeCTHO OTCYTCTByHOHIUM. B ciydae
ABKM  WIM  OOHapyXeHusi  MecTa  MNpeObiBaHUsI  OE3BECTHO
OTCYTCTBYIOIIIETO TPa)KJaHWUHA CyJ| OTMEHSAET PEIICHUE O MPU3HAHUU
ero 0e3BeCTHO OTCYTCTBYIOMMM. Ha OCHOBaHMM JaHHOTO PEIICHUS Cy/ia
OTMEHSIETCSL yIpaBJICHUE €ro umyliecTBoM. bpak wMoxer ObITh
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BOCCTaHOBJIEH OpranoM 3AI'C mo COBMECTHOMY 3asBJICHUIO CYyIPYTOB,
KpOMeE cly4asi, Koraa Apyrod cynpyr BCTyNuI B HOBbIM Opak (cT. 26 CK
PD).

IlonsiTue ® ycJ0oBUSI OOBSIBJEHHMS] TPAXKIAHMHA YyMEPIIMM.
['paknanH MOXET OOBSBICH YMEPIIMM IMPH HAIUYHE CIETYIOIINUX
YCIIOBUU:

1. OTCyTCTBHE B MECTE KUTEIHCTBA IPAXKJTaHWUHA CBEICHUU O
MECTE€ €ro MpeObIBaHUS 8 meyeHue namu jem, a €CIU TpaxkIaHUH
nponajn 0e3 BECTH MPU OOCTOSTEILCTBAX, YTPOXKABIIUX CMEPTHIO HIIH
JAIONIIMX OCHOBAaHME MpeanojaraTh €ro rudeab OT ONPEeIeICHHOTO
HECUACTHOTO Clly4dass — 8 meueHue uiecmu mecayeg. Ecim rpaxnan
nponaji 0e3 BECTU B CBA3U C BOCHHBIMHU JICUCTBUSIMU, OH MOXET OBITh
OOBSABJIICH YMEPIIUM KO uUcCmeuyeHue O08YX Jiem CO JHA OKOHYAHUS
BOCHHBIX JCHCTBHM.

2. HeB03MOXKXHOCTH YCTAaHOBHUTH MECTO npeObIBaHUS
rpaxaaHuHa U PaKT HAXOXKJACHUS €T0 B KUBBIX.

C 3asgBieHneM 00 OOBSBICHUM TpaxKJaHWHA YMEPIIUM MOTYT
oOpatuthCsi B Cyl JirOOble 3aWHTEpecoBaHHbIe Jjuna. Jleno
paccmarpuBaercst cyqom B mnopsiake 1. 30 I'TIK P®. Pemenue cyna,
KOTOPBIM TPAXKIAHUH OOBSIBICH YMEPIIUM, SIBISIETCS OCHOBAaHUEM IS
BHeceHust opranoM 3AI'C 3anmucu 0 CMEPTU B KHUTY TOCYJapCTBEHHOM
pPErUCTpaIMU aKTOB TPaXKIaHCKOTO cocTosiHuUs (11. 2 ¢T. 279 T'TIK PD).

/Inem cmepmu 2paxcoanuna, 00vA6J1€HHO20 YMEPUIUM,, CIUTACTCS
JIeHb BCTYTUICHUS B 3aKOHHYIO CHJTY pELICHHs cyda 00 OOBSIBIECHUM €T0
ymepiiuM. B ciaydae oObsABICHUS YMEPIIUM TpaKIaHUHA, MTPOIABIIETO
0e3 BeCTH MpU OOCTOSATENbCTBAX, YIPOKABIINX CMEPTHIO WA JAIOIINX
OCHOBaHME MpEIojaraTh €ro Tuoeyib OT ONMPEIeIEHHOTO HECYaCTHOTO
CiIy4asi, Cyl MOXKET MPU3HATh THEM CMEPTH ITOTO IPAXKIAHUHA JEHb €r0
npeanoyiaraemoit rudenu (1. 3 ct. 45 'K POD).

IIpaBoBbie MNOCHEACTBUS SIBKH TPAKIAHUHA, O0BIBICHHOIO
YMepIINM, IIpeycMOTpeHHI B CcT. 46 'K PO:

1) Cyd OTMEHsSeT pelieHue 00 OOBSIBICHUU TIpakJaHHHA
YMEPIINM;

2) opranamMu 3AI'C aHHynMpyeTCA 3alUChb O CMEPTH B KHHUIE
rOCYIapCTBEHHOW PETUCTPALIMU AKTOB I'PAXKIAHCKOTO COCTOSHUS;
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3) opranbl 3AI'C  MOTyT BOCCTAaHOBUThL Opak  TakKoro
rpaXJIaHUHA N0 COBMECTHOMY 3asIBJIEHHUIO CYNPYIOB U IPU YCIOBHH,
YTO JIPYyroi Cynpyr He BCTynuia B HOBbIN Opak (cT. 26 CK PD);

4) IrpaXJIaHUH MOXET MOoTpedoBaTh OT JI0OOro JUIla BO3Bpara
COXPAaHMBILIETOCS UMYILIECTBA, KOTOPOE 0E€3BO3ME3/THO MEPELLIO K 3TOMY
JUIly TOCJi€ OOBABICHUSA TPAXKIAaHWHA YMEPIIUM, 32 HUCKIIOYEHUEM
CllydyaeB BO3BpaTa JEHEr M IIEHHBIX OyMar Ha MpeabIBUTEN,
HaXOJSIINXCA Y JOOPOCOBECTHBIX MPUOOpETATENEH;

5) IpaXJIaHUH MOXET MOTpeOOBaTh BO3BpATa COXPAHUBIIETOCS
UMYIIECTBA, KOTOPOE BO3ME3THO NEPENLIO K IPYTUM JIULIAM, €CJIU OyIeT
JI0OKa3aHO, 4YTO, MpUOOpeTas UMYIIECTBO, OHHU 3HAJIA, YTO TPaKJaHMH,
OOBSABJICHHBI YMEPIINM, HAaXOAUTCA B KUBBIX. [IpU HEBO3MOXXHOCTHU
BO3BpAaTa TAKOr0 UMYIIECTBA B HATYPE BO3MEILAETCS €0 CTOMMOCTb.

4.5 Oneka, Mone4YuTeIbCTBO U MATPOHANXK

IlonsiTHe M NMPaBoOBOEe  pPeryjMpoBaHUE  OIEKH "
NnonevyuTeabCcTBa. J[JI1 3aIUThI IPaB U MHTEPECOB HEACECIOCOOHBIX U
HE TIOJHOCTBIO  JI€eCIIOCOOHBIX TpaXxJIaH, a B  OTHOIICHUH
HECOBEPILICHHOJIETHUX TAKXKE B LIEJISIX BOCIHMTAHMS YCTAHABIUBAIOTCS
oreKa U MOIMEUYUTEILCTRO.

Oneka - d¢opma ycmpoiicmea Hne Oocmuzuwiux 603pacma
yemvlpHaouamu  Jjiem  HECOBEPUICHHOJIEMHUX  2paAXsCOaH U
HPUBHAHHBIX CYOOM HEOeeCnoCOOHbBIMU 2PAXHCOaH, NpPpU KOmMopou
HA3HAYEHHble OP2AHOM ONEKU U HNONEYUMENAbCmEa 2paxcoamne
(onexkynbot) A6AAOMCA 3AKOHHBIMU RPEOCMABUMENAMU NOOONEUHBIX U
cogepwiaiom om ux UMEHU U 6 UX UHmepecax 6ce WPUOUUECKU
3Hauumole oeiicmeusn (n. 1 cm. 2 @3 om 24.04.2008 2. Ne 48-D3 «O6
onexe u NoONeyumenbLCmeey).

Omneka yCTaHaBIMBAETCS HaAJ MAaJIOJICTHUMHM TpaxJaHaMu B
BOo3pacte 1o 14 5et, a Takxke Haa rpakJIaHaMH, IPU3HAHHBIMU CYJIOM
HeJleecrnocoOHbIMM. TakuM rpakjiaHaM Ha3HA4aeTCs OINEKYH, KOTOPBIN
SABIISIETCS MX 3aKOHHBIM TIPEACTAaBUTEJIEM, COBEpIIACT OT UX HMEHH
CIEJKHU U UHBIC IOPUINYECKU 3HAUMMBbIE JICCTBUS, BBICTYIIACT B 3AILUTY
UX TIpaB U 3aKOHHBIX UHTEPECOB.

IloneyuTeabCTBO - hopma ycmpoiicmea HecosepuieHHOIeMHUX
2parcoan 6 eopacme om uemvlpHAOUamu 00 ocemMHaoyamu jiem u
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2parcoamn, 0ZPAHUYEHHBIX CYOOM 6 0eechocoOHOcCmU, nPpU KOMopou
HA3HAYEHHbIE OpP2AHOM ONeKU U HNONeYUmeIbCmea 2parxcoamne
(noneuumenu) o00sa3aHbL 0KA3bIBAMb NOOONEYHBLIM coOOelicmeue 6
ocyuiecmeneHuu uUxX npae u UCHOJIHEeHUU 00A3aHHOCmeEll, OXPAHAMDb
HOOONEYHBIX Om 3/10yROMPedIeHUll cO CMOPOHbL MPEembux Jauu, a
makyce oasamv coz2iacue O0ZPAHUUEHHLIM 6 0eecnocooHocmu
CO8EPUIEHHOJIEMHUM HOOONEUHbIM HA COBEPUIEHUE UMU OCUCMEULL 6
coomeemcmeuu co cm. 30 I'K P®.

IToneunTenbCTBO yCTaHABIMBACTCS HaJl HECOBEPIICHHOJICTHUMHU B
Bo3pacte or 14 nmo 18 net, a Takke HaJ rpaxJaHaMH, TPU3HAHHBIMU
CyIOM OTpPaHMYCHHO JeecrocoOHbIMHU. [lomeumTens B OTIWYHE OT
ONEKyHa JICMCTBYET HE BMECTO IOJAONEYHOTO, a COJCUCTBYET
MOJONEYHOMY B  OCYIIECTBJIEHMM €ro TpaB U  HUCIOJIHEHUU
00s13aHHOCTEM, OXpaHSAET IMOAOMEYHOTO0 OT 3JIOYHOTPEOJSHUM TPETHhHUX
JIMII, a TAKXKE JTAET COIIACUME HA COBEPIICHUE MPETYCMOTPEHHBIX CT. CT.
26 n 30 I'K cnenok mo1oneyHbIM.

NHCTUTYT ONEKM U TIONEYUTEIhCTBA MMEET KOMILJIEKCHYIO
MEXKOTpaciaeByo npupoay. K OTHOIIEHUSIM, BOZHUKAIOIIMM B CBSI3U C
YCTAaHOBJICHUEM, OCYIIECTBICHUEM M NPEKpPAlICHUEM OINEKH U
norneuntenbcTBa, npumensercs 'K P® (cr. 31-40), a B yactu, He
yperynupoBannon ['K P®, — CK P®, 3akonom «0O0 omeke u
[OTIEYNTENHCTBEY |, HHBIMH MIPaBOBBIMU AKTAMH".

YcraHoB/ieHMe ONEeKM W mnomeumrteabcTrBa. Oneka U
MONEYUTEILCTBO YCTAHABIMBAIOTCA MYTEM Ha3HAYEHUs KOHKPETHOTO
rpaxaaHuHa onekyHoM (morneuutesiem). [lopsiiok Ha3HAUCHUST OTIEKYHA
(momeunTensi) COCTOUT B CIIEYIONIEM:

1. OmnekyH (momeuyuTesib) Ha3HAYAETCS OPraHOM OINEKH W
MOIEYUTENLCTBA 110 MECTY >KUTEJILCTBA JIUIIA, HY>KAAIOIIETroCs] B OMEKe
WM TONEYUTENIbCTBE, B TeueHHe | Mecdla, Korja opraHy CTrajo
U3BECTHO O HEOOXOIUMOCTH YCTAHOBJICHHS OMNEKHU (TOTMEUYUTEIHCTBA)
HaJa TpaxaaHuHoM. O  HEOOXOAUMOCTH  YCTAHOBJICHHUS  OIECKH

! 06 omeke n momeuntensctBe : (enep. 3akon ot 24.04.2008 Ne 48-®3 (B pex. ot
30.04.2021) // C3 P®d. 2008. Ne 17. Cr. 1755.

2 Cwm., Hanp.: [TpaBuia moaGopa, ydera 1 MOATOTOBKH TPAK/IAH, BEIPA3HBIINX JKETAHHE
CTaTh ONEKYHAMH WJIM TOTIEYHTEISIMA HECOBEPIICHHOJIIETHUX TPaKIaH JHOO NMPHHATH AETeH,
OCTaBIIMXCsSI 0€3 MOIMEYEeHUs pOaUTENei, B CEMbI0 Ha BOCIHMTAHHE B MHBIX YCTAHOBJIEHHBIX
CEMEHWHBIM 3aKOHOMATeNbCTBOM Poccuiickoit ®Denepanmu ¢dopmax : yTB. MOCTAHOBJICHHEM
[TpaButenscTBa P® ot 18 mas 2009 r. Ne 423 // C3 P®. 2009. Ne 21. Cr. 2572.
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(momeunTeNhCTBA) B OTHOIICHUW JIMI[, MPU3HAHHBIX OTPAHUUYECHHO
JIEECIIOCOOHBIMU  WJIM  HEACECIIOCOOHBIMM, OpraH  ONEKH |
MONEYUTEIHCTBA Y3HACT U3 COOTBETCTBYIOIIETO PEIICHUS CY/Ia.

2. Opran OINEKHM U TIONEYUTEIbCTBA MOAOUPAET KaHIUIATYPY
ornekyHa (MOMEYMTeNs). 3aKOH YCTAHABIMBACT Pl 00sS3aTeIbHbIX
YCIOBUUA  Ha3HaueHUs  omnekyHa  (momeuutens).  OnexkyHamu
(momeuMTeNsIMU) MOTYT Ha3HAYaTbCSl TOJBKO COBEPIICHHOJETHUE
rpaxgade. He Moryt ObITh omnekyHamu (TIOTICUUTENAIMH) TpakaaHe,
JUIIEHHBIC POAUTEIBCKUX IMpaB, a TaKkKe TpakJaHe, MUMEIIIUMe Ha
MOMEHT YCTAHOBJICHUSI OINEKU (MOMEUUTENhCTBA) CYAUMOCTh 32
YMBIIUIEHHOE MPECTYIUICHUE MPOTUB XKU3HU WJIU 310pPOBbs (M. 2 CT. 35
I'K).

CK P® ycranaBnuBaeT JOMOJHUTEIbHbIC TPEOOBAHUS K ONIEKYHAM
(momeunTeNnsiM) JETE: HE HA3HAYAIOTCA ONEKyHAMH (TIOTICYUTEISIMH)
Juna, 00JIbHBIE XPOHUYECKUM aJIKOTOJIM3MOM WJIM HapKOMaHUEH; JUIia,
OTCTpaHCHHbIC oT BBITIOJTHCHUS 00s13aHHOCTEH OTIEKYHOB
(momeunTenei); IuLa, OrPAHUYECHHBIE B POJIUTEIICKUX MPAaBaX; ObIBIINE
YCBIHOBUTEJIM, €CJIM YCHIHOBJIECHHE OTMEHEHO 10 HMX BHHE, JIWIIA,
KOTOpbIE IO COCTOSHUIO 3JI0POBbSI HE MOTYT OCYLIECTBISTH
00s13aHHOCTH IO BOCTIHUTAaHHIO peOCHKA, a TAaKXKe JINIA, COCTOSAIINE B
COI03€, 3aKJIFOUEHHOM MEXAY JIMIaMH OfHoro mona u Ap. (cT. 146 CK
PD).

[Ipu BBIOOpE oOmNEKkyHa (MOMEUUTEINs]) YUYUTHIBAIOTCS OTHOILICHHS
MEXIy HUM U JIUIIOM, TIepEA0IUMCs TOJT OTIeKy (TTOMEeYUTENIbCTBO), a
TaKXe, €CJIM 3TO BO3MOKHO, YUUTHIBACTCS U KeJaHUE TOJOINEYHOro, a
TaKK€ HPABCTBEHHbIE W HHBIC JIMYHBIC KAayecTBAa KaHAWAATa, U €ro
CITIOCOOHOCTH K BBITIOJTHEHHUIO 005I3aHHOCTEH OneKyHa (IONeunuTes).

3. Jlma Ha3HaueHUsT TpaxJaHWUHA OMNEKYHOM (TOMNEUYHUTENIEM)
TpeOyeTcs ero corjacue.

IIpaBa u 0013aHHOCTH ONEKYHOB (IOMEYUTEICH).

1. OrnekyHbl (ToneunTenn) 00si3aHbl 3a00TUTHCS O COIEP)KaHUU
CBOMX TIOJIONEYHBIX, 00 O00ECHEeYEeHHH HUX YyXOJAOM U JICUCHUEM,
3alMINaTh WX TMpaBa M HHTEPEChl. Y TOMeuuTesIed OrpaHuueHHO
JEECIIOCOOHBIX TpaKJaH Takoh o0si3aHHOCTH HeT. ONEeKyHbl W
MONEYUTEN HECOBEPIICHHOJIETHUX OOSA3aHbl TAKXKE 3a00TUTHCS 00 MX
00y4YeHUHN U BOCITUTAHUH.
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2. OnekyHbl ¥ TMONEYUTEINM HECOBEPIICHHOJETHUX TIpaxkIaH
o0s13aHBl TMPOXKBATH BMECT€ C HHUMH. Pa3neinpbHOe MPOKUBAHUE
MOMEYUTENISI C IIOAOIEYHBIM, JOCTUTIIMM 16 JeT, Jomyckaercsi ¢
pa3pelIeHus] OpraHa ONeKU U MONEYUTEILCTBA IIPU YCIOBUH, YTO 3TO HE
OTPa3UTCsA HETaTMBHO HAa BOCIUTAHWM W 3alIATE IMPaB U HHTEPECOB
MMOJOMEYHOTIO.

3. OrnexkyHbl ¥ TIOTIEYUTENN 00s13aHbl COOOIIATh B OpraH ONEKU
Y TIONIEYUTENBCTBA O IEPEMEHE CBOETO MECTA JKUTEIHCTBA.
4, OrnexkyHbl U TMOMEUUTENN 00s3aHBl XOJAaTaliCTBOBATH IEpe/]

CYIOM O MPU3HAHUU MOJOMNEYHOIO JACECIIOCOOHBIM U O CHSTUU C HETO
OMEKH WM TIONEYUTENbCTBA, €CIIM OCHOBAaHMUS, B CHJIY KOTOPBIX
rPOXJAHUH OBbUI TpPU3HAH HEIEECHOCOOHBIM WM OTPAHUUYEHHO
J€eCIOCOOHBIM, OTIAJIH.

S. OrnekyHbl (MOMEYUTENH) 00s3aHbl YIPABIATh MMYILECTBOM
NOJIONIEYHOT0 B MOpsiAke, YycraHoBieHHOM @3 «OO0 omneke wu
MOMNEYUTENbCTBEY. [[0X0bI MOJONEUYHOTO TPAXKIAHUHA, B TOM YHCIIE OT
YIOPaBICHHS €r0 MMYILECTBOM, 33 HCKIIOUEHUEM JI0XOA0B, KOTOPBIMU
MOJIONECYHBIA BIIPABE PACIOPSIKATHCS CAMOCTOSITENIbHO, PAacXOIyIOTCS
OMEKYHOM (ITOMEYUTENEM) UCKITIOUUTEIBHO B HUHTEPECAX MOIONEYHOTO U
C MPEABAPUTEIIBHOTO PAa3pELICHUs OpraHa OINEKM U MONEYUTEIHCTBA.
be3  mpenBapuTenbHOrO  paspelieHHsT ~ MOXXHO — IPOU3BOAMTH
HEOOXOAMMBIE JIJIsi CONEPKAHUS IMOAONEYHOTO PACXOAbl 3a CUET CYyMM,
IPUYHUTAIOLINXCS OJONIEYHOMY B KAYECTBE €T0 J10XO0/A.

6. OnekyH He BIpaBe 0e3 MpeABAPUTEIBLHOTO COMNIACHS OpraHa
OIEKHU U MOMEYUTEIHCTBA COBEPILIATh, a MONEUYUTENb — JaBaTh COIIaCHUe
Ha COBEPILECHUE CAEIJIOK M0 OTUYKICHUIO, B TOM 4YHCIIE IO OOMEHY WU
JApeHUI0 MMYIIECTBA IMOAONEYHOT0, cAadye ero B HaeM (B apeHny), B
0€3BO3ME3THOE MOJIb30BAHUE WIIM B 3aJI0T; CAEJIOK, BICKYIIMX OTKa3 OT
MPUHAJICKAINX TOAONEYHOMY IIpaB, pasfel €ro MMYyIIEeCTBa WIH
BBIZIEI W3 HEr0o JOJH, a TaKkXe JIOObIX JIPYTUX CHAEJIOK, BIEKYIIUX
YMEHBLIEHWE HMMYIIECTBA MOAONEYHOro. B memax mnpenynpexaeHus
3JI0YyNOTPEOICHU ONMEeKyHY (MOMEYUTENI0), UX CyNpyram U OJIU3KUM
POJICTBEHHUKAM 3alpEelIeHO COBEpIIATh CIEIKH C TMOJOMNEYHbIMHU, 3a
UCKIIFOUEHHEM CJIEJIOK MO Tepenaye MOAONEYHOMY HMMYLIECTBA B Jap
WM 0€3BO3ME3THOE MOJIb30BAHUE.

O06s13aHHOCTH OTIEKYHOB (momeunTeneit) UCTIOJTHSIOTCS
0€3B0O3ME3THO, KPOME CIIy4aeB, IPEAYCMOTPEHHBIX 3aKOHOM.

72



IIpexkpaienue OIleKU (momeunTeabCTBA). OcHoBaHus
MPEKPAIICHUS ONEKHU (ITONMEYUTENHCTBA) CBOAATCS K CIEAYIOIIAM:

1. BriHeceHne cynoMm pelieHus O MPU3HAHUU TOAONEYHOIO
JIeeCIIOCOOHBIM HJIM OTMEHE OTPAaHHYCHHH €ro JaeeCrioCOOHOCTH IIO
3aSBJICHUIO0  OINEKyHa, IMONEYUTENs WM OpraHa OIEKH, WIH
MOIEYUTEIHCTBA.

2. JlocTkeHre HECOBEPIIEHHOJECTHUM MOAONEYHbIM 18 nerT, a
TaK)X€ B JIPYTUX CiIy4dasx OOpETEeHUsS UM IMOJTHOM J1eeCrIOCOOHOCTH [0
1 8-11eTHETO BO3pacTa.

3. Hoctmxenne manonetHum 14 ser. [Ipu 3ToM oneka HaJ, HUM
npeKpam@aeTcsa, a TCpakJAaHuH, OCYIICCTBISIONINN  00sS3aHHOCTH
OTEKyHa, CTAHOBUTCS IIONEYUTEJIEM HECOBEPIICHHOJNETHETO 0e3
JOTIOJTHUTEILHOTO PEIIeHUs] 00 STOM.

4, CmepTh onekyHa (IMONEeYrTeNIs) WA MOJO0NEYHOTO.

S. HcreueHne cpoka JEWCTBUA aKTa O HA3HAUYCHUHU OIEKyHa
(momeunTens).

6. OcBoOOXkAeHNE OmNeKyHa (MONEYUuTeNs) OT HCHOJHEHUS

CBOMX  OO0S3aHHOCTEN MO  CJICAYIOIIUM  OCHOBAaHMSIM:  €CJIH
HECOBEPIIICHHOJICTHUIN IOJONCYHBIN BO3BpAIllCH POAUTEIISIM WA €ro
YCBIHOBWJIM;,  TpM  TOMEIICHUWU  TOAOMNEYHOrO  MOJa  Haa30p
COOTBETCTBYIOIIMX OpraHu3anuii (oOpa3oBaTeIbHbIX, MEAUIIUHCKUX U
WHBIX); TI0 MPOChOE ormekyHa (MOMEeUUuTesisi); MO0 WHUIIMATHBE OpraHa
oneku (MOIMEeYUTENHCTBA) MPH BO3HUKHOBEHUHU IPOTHBOPEUMI MEXKIY
WHTEpEeCaMHM MOJIONEYHOTO 1 ONEeKyHa (TTOTIeunTes ).

7. OTtcTpaHeHue onekyHa (IMOMEUUTeIsl) OT UCIIOJTHEHUSI CBOUX
00sI3aHHOCTEN B CiIydasx: HEHAIEXKAIIEro MCIOJHEHUS BO3JIOKEHHBIX
Ha HHUX OOS3aHHOCTEW; HApYIICHUS 3aKOHHBIX IpaB U HHTEPECOB
MOAOTIEYHOI0, B TOM 4YHUCJE€ TIPU OCYIIECTBICHUH OIEKH HWIIH
MONEUUTEIHLCTBA B  KOPBICTHBIX II€JISIX JMOO MpH  OCTaBJICHUH
MOJIONEYHOr0 0e3 Haja30pa U HEOOXOAUMOW TIOMOIIM; BBISIBJICHUS
OpraHOM OIEKH U IMOMEUYUTEIbCTBA (DAKTOB CYIIECTBEHHOIO HAPYIICHUS
OTNIEKYHOM (TTOTeYUTEeNIeM) YCTaHOBJICHHBIX MPaBHJI OXpaHbl UMYIIECTBA
U (WJIKM) pacriopsiKEHUS UM.

IlaTtponax - (om ¢pp. patronage — «NOKPOBUMETbCHEO,
«n000epIHCKa») npeocmaeiiaem coo0ll 0cooblil 6U0 NONEUUmMenbCmaea
Kak  (opmbl  nomowiu - COGEPUICHHOJIEMIHUM  0€eCnOCOOHbBIM
2pa)coanam 6  OCyuiecmeieHuu ux npas, He CHOCOOHbBIX
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CAMOCMOAMETIbHO OCYWECMEIAMb U 3auWuUiams Cc60U npasa u
UCNOJIHAMb 00A3AHHOCHU RO COCMOAHUIO 300D 0BbA.

B mensx oOecrnedyeHHs] HMHTEPECOB  COBEPIICHHOJCTHHX M
MIOJTHOCTBIO J€E€CIIOCOOHBIX TPpaKAaH, KOTOPHIE IO COCTOSHHUIO 3JI0POBBS
HE MOT'YT CaMOCTOSITEJIbHO OCYUIECTBJISITH M 3alMIIATh CBOW IIpaBa U
UCIOJIHATh 00s13aHHOCTH, sBiseTcsa mnarpoHax (cT. 41 'K P®). Opran
OIICKH U MOICUYUTEILCTBA B TCUCHUE OJHOTO MECSIia CO JHS BBHISBICHUS
TAKOTO IPAXKJAHMHA HA3HAYAET €EMY ITOMOIIHUKA.

['paxxnaHnH, HaJ KOTOPHIM YCTAHOBJIEH IIATPOHAX, SIBISETCA
MIOJTHOCTBIO JIEECIIOCOOHBIM JIMIIOM, IIOPTOMY IIOMOIIHHMK COBEpIIAeT
BCE JCUCTBUS B €r0 MHTEPECAX U TOJBKO C ero cormnacud. [Ipu stom
MOMOIIIHUK  JICUCTBYET Ha OCHOBAaHWM JOTrOBOpa MOPYYEHUS,
JIOBEPUTEIILHOTO  YIPABJICHUS WJIM HMHOTO TPaXJIaHCKO-TIPABOBOTO
JIOTOBOPA, 3aKIFOUEHHOTO C MOJIOTICYHBIM.

Opran OIEKM W TONECYHUTEIHCTBA OCYIIECCTBISIET KOHTPOJIb 34
HCITOJJHCHUEM IIOMOIHHMKOM CBOMX OOS3aHHOCTEH W  HM3BENIacT
HAXOMAIIETOCAd MOJ TAaTPOHA)XXeM TpaxkJaHWHA O HapyUICHUSX,
JTOIMYIICHHBIX €ro TMOMOIIHUKOM U SBISIIOIIUXCS OCHOBAHUEM LIS
PaCTOPKEHUS, 3aKIIOUECHHOTO MEXy HUMU JJOrOBOPA.

[TaTpoHax mpekpamaercs ¢ MPEeKpaleHUEM JOrOBOpa MOPYUYEHHUS,
JIOBEPUTEILHOTO  YIPABJICHUS WJIM HMHOTO TPaXJAaHCKO-TIPABOBOTO
JIOTOBOpPA, 3AKIFOUEHHOIO MEXy TMOMOIIHUKOM W TPaXKIAHUHOM,
HAXOIAIIMUMCS MOJT MAaTPOHAKEM.
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IJIABA 5. IOPUINYECKUE JIMIIA KAK CYBBEKTDBI
I'PA’KJAHCKUX IIPAB

5.1 IloHsiTHe ¥ PU3HAKHA HOPUANYECKOTO JIUIA

['paxkgaHckoe MpaBO MPHU3BAHO PEryIUPOBATH CKJIAJBIBAOIIUECS
YKOHOMUYECKHE OTHOILCHUS, OJHUM U3 IJIABHBIX YUYaCTHUKOB KOTOPBIX
ABISIETCA  IOpuauyeckoe Jnno. KOHCTpyKIus HOPUIMYECKOro JIHIA
MO3BOJISIET OOBEUHATh TPa)KJaH, KOTOPhIE HAMEPEHBI BBHICTYyNAaTh B
IPKIAHCKUX OTHOIICHUSAX KaK €AUHOE 1IeJI0€, UMETh 000COOJIEHHOE OT
TUX TpaxaaH HMYIIECTBO, BBOAUTH ATO HUMYIIECTBO B 00OpPOT OT
UMEHH IOpUIMYECKOTO JIUIIA.

IOpuauyeckuM JHMIOM NPU3HAETCH OpP2AHU3AUUA, KOMOPAsA
umeem  000CO0/IeHHOE  UMYU{ECME0, Omeedaem NnoO  CEOUM
00A3amenbcmeam IMUM UMYUWLECHEOM, MOMCEM OM C60€20 UMEHU
npuobpemamsv U OCyuieCmeaams 2paxcoOaHCKue npaea u Hecmu
2parxccoancKkue 00a3aHHoCmu, 0blmb UCIMUOM U OMEEMUUKOM 6 CYOe
(m. 1 cT. 48 'K PD).

IIpu3HAKHU IOPUANYECKOTO JIMIIA:

1. Opcanuzayuonnoe eouncmeo. ITOT TIPU3HAK BBITEKAECT U3
MOHMMAHUS OPUIAYECKOTO JIMIA Kak opraHu3ainuu. To ecTth jro0oe
IOPUIMYECKOE JIMIIO MPEACTaBIseT CO0OM oOpraHu3aiuio, KOoTopas
ompenenseTca  o0mEed  UeIbld W CUCTEeMOM  COLMAaJIbHOIO
B3aMMOJICHCTBUSA, O0BEAUHSIONIEH IpakaH B €IUHOE IIEJI0€.

OpraHuzaiioHHOE€  €QUHCTBO  NPEANOJIAraeT  BHYMPEHHIOH
OPTraHU3alMOHHYI0 W (YHKIUOHAIBHYIO CMPYKmYpy HOPUIAYECKOTO
JUI1a, KOTOpast 3aKPEIIsieTCsl B yUYPEAUTEILHOM JOKYMEHTE.

[IposiBneHreM OpraHu3allMOHHOTO €IMHCTBA SIBISIETCS Haaudue
Op2aHo8 ynpaeieHus, OPraHU3alMOHHO O00COOJEHHBIX OT CaMHX
yupenurtesneil  (y4aCTHHUKOB) M HAJCJIEHHBIX  COOTBETCTBYIOIICH
KoMmneTeHiuen. HOpuandeckoe JHIIO BBICTYNIA€T B TPAXKIAHCKOM
o00poTe MOCPEeACTBOM CcBoux opraHoB. Ilo oOmemy mnpaBumy,
YYaCTHUKH IOPUJMYECKOTO JIMIA HalpsSMYK HE MOTYT MNpHOOpeTarh
npaBa U MPUHUMATH TPAXKJAAHCKUE OOS3aHHOCTH JJIsl FOPUIAYECKOTO
muna. Bmecte ¢ TeM, B HEKOTOPBIX CIydasiX, MPsIMO MPEAYCMOTPEHHBIX
['K PO, ropuandeckoe JIUIO MOXKET IPUOOPETaTh TpaKJaHCKHE TpaBa U
NpUHUMaTh Ha ce0s TpakJaHCKUE OO0S3aHHOCTH Yepe3 CBOMX
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y4dacTHUKOB (1. 2 ¢T. 53 T'K Pd))l.

Hanuuue,  xomuuecTBO U (PYHKIMOHAJIBLHOCTH  OPraHOB
IOPUJIMYECKOTO JIMIIA 3aBUCAT OT €ro OpraHu3allMOHHO-IPABOBOM
dbopMbI, TOCPEACTBOM  KOTOpPOW  OpPraHU3allMOHHOE  E€AMHCTBO
IOPUANYECCKOrO JIMIa MNOPOSABISICTCS BOBHC WIIM, APYTUMH CJIOBAMHU,
WHJIUBUYyATTU3UPYETCS. OpranuzainoHHO-TIPaBOBas dbopma
IOPUIMYECKOTO JIMIA TIO3BOJIAET OTJIMYaTh OJHY OpPraHu3alui0 OT
npyroi. B coorBerctBumM ¢ m. 2 ct. 48 I'K PD rmopuouueckue nuya
OOJIHCHBL CO30A8AMbCL MONLKO 68 OP2AHU3AYUOHHO-NPABOBLIX (hOpMAXx,
npedycmomperuwvix ei. 4 I'K PD.

Takum  00pa3om, TmpU3HAK  OPraHU3alMOHHOTO  €IUMHCTBA
IOpUIMYECKOTO  JIMIa TMPOSIBISIETCA B TOM, YTO oOOecneYuBaeT
OpraHU3alMI0 IOPUANYECKOrO JIMIAa KaK CaMOCTOSITEIBHOTO CyOBbEKTa
npasa. [[pu3Hak OpraHU3alMOHHOTO €UHCTBA MPOSIBISIETCS B HAIUYUU
CHUCTEMbl OpPraHOB IOPUIWYECKOTO JuIa (WJId TPYHIbl yYaCTHUKOB
IOPUIMYECKOTO JIMI[A — MPUMEHUTEIBHO K TOBApHUIIECTBAM), KOTOPHIC
co371aHbl U (YHKIIMOHUPYIOT B paMKaX KOHKPETHOW OpraHu3alroOHHO-
MPaBOBOM (POPMBI FOPUIUUECKOTO JIUIIA.

2. Umywecmeennasn 000cooieHHoOCHb.

JlaHHBIM TIPU3HAK O3HAYaeT, YTO Yy HOPUAUYECKOrO JHvIla €CTh
000CO0JICHHOE HMMYIIECTBO, KOTOPOE€ MPHUHAJICKUT €My Ha IpaBe
COOCTBEHHOCTH, XO3SMCTBEHHOTO BEICHUS, ONIEPATUBHOTO YIPABJICHUS
(Bemu), a TakXke HWMYIIECTBEHHbIE TMpaBa M HWHbIE OOBEKTHI
IPKJAHCKUX MpaB. ITO MUMYIIECTBO 000COOIEHO OT MMYIIECTBA: a)
ydpenureneil (y4acTHUKOB) IOPUAMYECKOTO JuIa, ©O) paOOTHUKOB
IOpUIMYECKOTO JIMIA, B) JPYTrUX IOPUJIUYECKUX JHUI, T) JAPYyTrux
CyOBEKTOB TpaXJaHCKOTO TIpaBa, B T.4.  TOCYJApCTBEHHBIX WJIU
MYHUIIMTIATBHBIX 00pa30BaHUI.

[lo podaram MOPUAMYECKOTO JHUUA KPEAUTOPHI MPEIBSBISIOT
TpeOOBaHUS UMEHHO K IOPUAMYECKOM JIUIY M AT TpeOoBaHuUs OyayT
YIOBJIETBOPATHCS 3a cUue€T 000COOJEHHOTO MMYILIECTBA HOPUIAYECKOTO
JuIa.

B npeanpuHUMaTeNbCKUX OTHOIICHUSX MOCPEICTBOM 000COOICHMS

! Hamnpuwmep, cornacno n. 1 cr. 72 I'K P®, kaxaplii y4aCTHHK ITOJHOIO TOBAPUIIECTBA
BIIpaBE€ JEHCTBOBATb OT MMEHU TOBAPUILNECTBA, €CJIM YYPEAUTEIbHBIM JIOTOBOPOM HE
YCTAQHOBJICHO, YTO BCE€ €r0 yYaCTHHUKM BEAYT JIeJla COBMECTHO, JHOO BEACHHE AEN MOPYYEHO

OTJEIIbHBIM y4aCTHUKAM.
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UMYIIECTBA IOPUIAUYECKOrO JIMIA BBIMOJHSETCS €ro BaKHEWIas
byHKUIMST — OrpaHMYEHHE pHUCKA  yudpeauTenedl  (y4acTHUKOB)
IOPUIMYECKOTO JIUIA TOIBKO UMYIIIECTBOM, BIOKEHHBIM B FOPUIUUYECKOE
JIMIIO.

NmytiecTBeHHAs 000C00JIEHHOCTH IOPUINYECKOTO JINIAa
BbIpaXaeTcsl B cieAyromux (GopMmax: y XO3SMCTBEHHBIX OOIIECTB €CTh
YCTaBHbIA KaIlUTAJI, Y XO3SMCTBEHHBIX TOBAPHUILECTB — CKIIAJOYHBIN
KaluTajl, a Yy TOCYAapCTBEHHbIX, MYHUIMNAIbHBIX YHHUTAPHBIX
npeanpusTuii — ycraBHbli (oHa. B OyxraiarepckoMm yuere JaHHbBIM
NpU3HAK  IOPUJUYECKOTO  JIMIA TMPOSBISETCS B  HAIUYUM Y
IOPUIMYECKOTO JIUIA CAMOCTOSITEILHOTO OAIaHCa UM CMEThI PacXo/I0B.

Cmenenv  u  gopma  umywecmeennou  0060cobIeHHOCmU
NPOABAAEMCS U 3A68UCUM OM KOHKPEMHOU Op2aHU3AYUOHHO-NPABOBOU
Gopmbl opuduyecko2o auya.

3. CamocmoamenbHaa UMyuieCmeeHHas OMeemcmeeHHOCHb.

FOpuandeckoe WO OTBEYAET IO CBOUM O0s3aTEIbCTBAM BCEM
MPUHAJICKAIIUM €My HMMYIIECTBOM, HAa KOTOPOE IO 3aKOHY MOXET
OBITH OOpAIEHO B3bICKaHUE.

[To o6mieMy npaBuiy, yupeauTesb (Y4aCTHUK) IOPUIAYECKOTO JTUIA
WM COOCTBEHHHMK €ro HMMYIIECTBA HE OTBEUaeT MO 00s3aTeahCTBaM
IOPUANYECKOTO JIMIA, a IOPUIAYECKOE JHUIO0 HE OTBEYACT IO
oOs3aTenbcTBAM  yupenuTens  (ydacTHHKA) WM COOCTBEHHHKA.
Hckirouenus, cornacHo 1. 2 cT. 56 'K PO, nmpenycmorpensl ['K PO nim
npyruMm 3akoHoMm. Hampumep, B coorBerctBue ¢ m. 1 cr. 75 T'K PO,
YYaCTHUKWA  TIOJIHOTO  TOBApMIINECTBA  HECYT  CYOCHIHUAPHYIO
(1OTOJIHUTEBHYIO) OTBETCTBEHHOCTH o 00s13aTeNbCTBAM
TOBapHIIECTBA Kak ropuanueckoro juia. OmHako, OTBETCTBEHHOCTH
YYaCTHUKOB 1O 00s513aTeJIbCTBAM IMMOJHOIO TOBAPHUILECTBA HE MOAPHIBAECT
MPUHILINIA CAMOCTOSITEIbHOW TPaXK/IaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH
IOPUIMYECKOTO JIUIIA, T.K. SIBIsETCS cyOcuauapHoi. B mepByro ouepenb
TpeOOBaHUSI  KPEAUTOPOB  JOJDKHBI  MNPEABSIBISATHCS K  caMOMy
TOBApUILECTBY, W JIMIb MPU HEAOCTATOUHOCTH €ro HUMYIIECTBa — K
TTOJTHBIM TOBapI/IHIaMl.

4. Hanuuue coocmeennozo umenu. IOpuanueckoe UIO
BBICTYIIAET B TPaXJaHCKOM 000pOTE U MPU pa3pelICHUH CIIOPOB B Cyaax

! [lleBuyxk JI. A. Ipaxcaarckoe mpaso. M., 2008. C. 123.
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OT CBOEro UMeHu. Eciu y rpaxiaaH Uil 3TUX LEJeU HCIOIb3yeTCs
COOCTBEHHOE HMsI, TO y IOPUUYECKUX JIUI[ — HAUMEHOBAaHHUE, KOTOPOE
3aKpEeIUIACTCS B YUYpPEAUTEIbHbIX  JOoKyMmMeHTax. (CoOCTBEHHOE
HAUMEHOBAHUE BBIJICJISCT OPUANYECKOE JIMIO U3 Kpyra IPYyrux JIUII.
Cornacio nm. 1 ctr. 54 'K P® HamMeHOBaHHME MOJDKHO COJIEPKaTh
yYKa3aHWE Ha €ro OPTraHU3aLMOHHO-IIPABOBYIO cpopMyl, a B Cly4asx,
KOIZIa 3aKOHOM MPEIyCMOTpPEHAa BO3MOXHOCTh CO3[IaHUs  BHUJIA
IOPUANYECKOTO JIMIA, YKA3aHUE TOJIIBKO HA TAKON BHIL.

HaumeHnoBanue HEKOMMEPUYECKON OpraHu3aluu 151 B
MPENYCMOTPEHHBIX 3aKOHOM Ciy4YasX HAWMMEHOBAHUE KOMMEPUYECKOU
OpraHU3ally JOJKHBI COJIEP/KATh YKA3aHUE HA XapaKTep ACATEIbHOCTH
ropuanyeckoro auma. KOpuanaeckoe JINIo, SBISIONIEECS KOMMEPYECKOU
OopraHu3aiuei, J0JKHO UMETh GUPMEHHOE HAMMEHOBaHUE.

Taxum 006pazom, FOPUANIECKOE JIUIIO — ATO OPTaHU3AIIMS, HMEIOIIas]
CaMOCTOSITEIIbHBIA IPABOBOM CTAaTyC, OTIEJIEHHBIM OT IPABOBOTO
cTaryca CO3JaBIIMX €€ WIM BXOMAIIMX B €€ COCTaB YUYPEAUTEICU
(Y4aCTHUKOB).

Ha3naueHue IOpUIMYECKOTO JIMIla COCTOUT B OOBEIUHEHUU
KanmuTaaoB u  (WiIM)  JMI € IeJbl0  TOBBIIIEHHUS  €r0
KOHKypeHTOocnocoOHOoCcTH. FOpuanyueckoe JHUIO MO3BOJISET YMEHBIIHUTh
PUCK HMYIIIECTBEHHBIX MOTEPh IS €ro yupeauTeneid (y4aCTHHKOB)
IyTEM TIEPETOKEHUS BO3MOKHOM OTBETCTBEHHOCTH 34 PE3YJbTAThI
CBOCU JEATEIbHOCTH Ha CO3JaHHBI UMMM CyOBEKT TMpaBa —
FOPUIUYECKOE JIUIIO 32 CYET UMEIOIIUMCS Y HETO UMYIIIECTBOM.

! Hanpumep, oOmiecTBO ¢ OrpaHWYEHHOW OTBETCTBEHHOCTHIO «BbIMIlEn», rae cioBa
«00I11eCTBO C OTPaHUYCHHON OTBETCTBEHHOCTHIO» — OPTaHU3AI[MOHHO-TIPaBoOBasi (hopMa, a CIIOBO
«BriMnen» — yciaoBHOE 0003HAYEHUE IOPUINIECKOTO JIUIIA.

2 Hanpumep, cormacHo m. 3 cr. 50 'K P® ropumuueckue Inuia, SBISIOMIAECS
HEKOMMEPUYECKHUMH OpTraHU3aIUsIMU, MOTYT CO3/1aBaThCS B OPTraHU3aIMOHHO-TIPABOBBIX (popmax
TOBApPHUIIECTB COOCTBEHHUKOB HEIBIKMMOCTH, K KOTOPBIM OTHOCATCS B T.4. TOBapHIIECTBA
COOCTBEHHUKOB YKHJIbsI, CAJIOBOYECKHE WM OTOPOJHUIECKHE HEKOMMEPUECKHE TOBAPHIIIECTBA.
ToBapuiecTBa COOCTBEHHUKOB JKUJIbsI, CJIOBOTYECKUE UM OTOPOJHUYECKUE HEKOMMEPUECKHE
TOBapUIIECTBA — HE OPTraHU3aAIMOHHO-TIPABOBBIE ()OPMBI, a BUIBI TOBAPHUIIIECTB COOCTBEHHUKOB
HeaBkuMocTH (1. 1 cr. 135 XKunumnoro koaekca P®, n. 3 cr. 4 denepalibHOro 3aKoHa OT
29.07.2017 Ne 217-®3 «O BeneHuu rpaxaaHaMHd CaJOBOJCTBA M OTOPOJAHUYECTBA JJIS
COOCTBEHHBIX HYXJ U O BHECCHHMM HW3MEHEHUU B OT/JENbHBIE 3aKOHOJATEIbHBIE AaKThI
Poccutiickoit @enepannn«) U B yUpeaUTEIbHBIX JOKYMEHTaX OyAEeT yKa3aH TOJBKO BUJ JTAHHBIX
IOPUANYECKUX JIUII, HapuMep, « ToBapHIeCTBO COOCTBEHHUKOB XWibs «KoBanesa 5».
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5.2 YupexkaeHue pUAUYECKUX JULL

B HaydHOU nuTeparype BBIACISIOT 4YeThIpe OCHOBHBIX CIOCO0a
yupe:xkaeHus (0o0pa3oBaHusl) KWPHIHYECKHUX JMI: HOPMATHUBHO-
SBOYHBIM, PA3PCIIUTEIBHBIN W PACHOPSAIUTEINBHBIM, HAa OCHOBAHUH
dheneparbHOro 3aKoHa.

Hopmamueno-a60unslii cnocod Npennonaraet, 4ro IOpUIHYECKHUE
auna  o0pa3yroTcs CBOOOJHO, HCKIIOYUTEIBHO M0 JKEJIAHUI0 UX
yupeauTeseH, T.e. JUL, KeJIalomX 00pa3oBarh HPUANYECKOE JHI0. B
JAHHOM cllydyae He TpeOyeTcs Kakux-JIu0O  JOMOJHUTEIbHBIX
pa3peleHni YIIOJHOMOYEHHBIX OPTaHOB.

Pazpewuumenvustii cnocod o0pa3oBaHUs HOPUAUYECKOTO JIUIA
MpEaIoaaraeT, 4YT0 [OMHUMO BOJU Yy4YpeAuTeled Ha CO3JaHUE

IOpUIMYECKOTO  JIMI[Aa,  HEOOXOAMMO  MOJYYUTh  pa3peuiCHHE
VIIOJTHOMOYEHHBIX ~ OpraHoB.  Hampumep,  ciydam  co3maHud
KOMMEPUYECKHUX OpraHu3alni, npu KOTOPBIX Tpelyercs

MpeBapUTEIIbHOE COTIacie€ aHTUMOHOTIOJIBHOIO OpraHa, MepPeYrCIICHBI
B 1. 4 4. 1 cT. 27 ®deaepanbHoro 3akoHa oT 26.07.2006 Ne 135-d3 «O
3aIUTE KOHKYPEHIIMUK.

Ilpu pacnopsaoumenvnom nopaoke yupexrcoeHus IOPUINYECKOe
JuIo  o0Opazyercss B CWIy TMPSIMOTO  PAacHOpsDKEHUs — OpraHa
TOCY/IapCTBEHHOW BJIACTH WJIM OpraHa MECTHOTIO camoyIlipaBiieHus. B
TaKOM TIOPSIIKE  CO3JAIOTCS, HANpPUMEP, TOCYJAapCTBEHHBIC WIIH
MYHUIIUTIAJIbHBIC YHUTAPHBIC TPEATPUATUS, YUPEKICHHUS.

Ha ocnosanuu ¢eoepanvnozo zaxkona Poccuiickas Denepanus
YUpEXKIACT TOCYIapCTBEHHBIE KOPIOpAllMKM KaK HEKOMMEPYECKUE
OpraHu3allii, HE UMEIOIIME WICHCTBAa, HA OCHOBE HMYIIIECTBEHHOIO
B3HOCA JIJISI OCYILECTBIICHUS COIMAIbHBIX, YIPABICHUECKHUX WM MHBIX
OOIIIECTBEHHO IOJIE3HBIX (byHKum?Il. B nacrosiee Bpems B Poccurickon
denepanuy CyIIECTBYIOT IECTh TOCKOpIopamuii: baHk pa3BUTHSA U
BHEIIIHEAKOHOMUYECKOU  gesarenbHOCcTH  (BHemmkonombank, BO3B),
[ocymapcTBeHHast ~ kopmopanusi 1O  COACHCTBUIO  pa3paboTKe,
MIPOM3BOACTBY M DKCIHOPTY BBICOKOTECXHOJIOTHYHON IPOMBIIIICHHOM
npoaykuuu («Poctex»), Poccuiickas kopmopaliisi HaHOTEXHOJIOTHM
(POCHAHO), ArentctBo mo crtpaxoBaHuio BkiIagoB (ACB), ®oHn

L ®3 01 12.01.1996 . Ne 7 «O HEKOMMEPUYECKUX Opranu3anusx» (ctT. 7.1).
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coneiictBust pegopmupoBanuto JKKX, TocymapcTBeHHas Kopriopauus
10 aToMHOM dHepruu («Pocatomy).

[Ipu 5TOM, HE3aBHUCUMO OT CIOco0a OOpa30oBaHUS IOPUAUYECKOTO
JuIa 0€30rOBOPOYHO JICMCTBYET IPaBUIO, 3aKpEIIeHHOE B II. 8 CT. 51
['K P®: ropuandeckoe U0 CYUTACTCA CO3/IAHHBIM CO JIHS BHECCHUSA
COOTBETCTBYIOIIEW 3allMCH B €IWHBIM TOCYNAPCTBEHHBIA PEECTP
IOpUIMYECKUX JIMIl B JTOT peectp. To ecTb B J00O0OM ciydae
HEOOXOAMMO TMPU3HAHWE TOCYAApCTBOM OpraHU3allMd B KayeCTBE
IOPUANYECKOTO JIMIA, YTO TMPOUCXOAUT TMOCPEACTBOM BHECECHUS
COOTBETCTBYH 3aIIMCH B YKa3aHHBINA PEECTP.

Ilpouecc yupeicoenusa rwpuouueckozo Jauya TPOXOOUT B [BA
rana: 1) npuHATHE pelIeHus 00 YUPEKICHUHN FOPUIUUECKOrOo JIUlla; 2)
roCyJapCTBEHHAS PErUCTpalysl FOPUANYECKOTO JIULIA.

Ecnu ropuanyeckoe JuIio co31aeTcsi OJJHUM JIUIIOM, TO PEIIeHHe 00
VUPEKICHUN  OPUIUYECKOr0 JUIAa MPUHUMAECTCS  yUPEAUTEIIEM
€AMHOIMYHO. B ciydae eciu 0Opuauyeckoe JIHIO YUYPEKIACTCS
HECKOJIBKUMH YUPEIUTEISMH, PEIICHHE O €r0 CO3JaHUH JOJIKHO OBIThH
MPUHATO €AUHOTIIACHO.

Commacio mo 3 cr. 50.1 TK P® B pemenun 00 ydpexIeHUU
IOPUIMYECKOTO JIUIA TOJKHBI ObITh YKa3aHbI CIICTYIOIINE CBEICHUS:

— 00 yupexJIeHUH IOPUIAUECKOTO JIUIIA;

— 00 YTBEpXJCHUU YyCTaBa IOPUJIMYECKOTO JIMIla, a B Cllyyae,
npeaycMorpeHHoM 1. 2 cr. 52 I'K P® cBegeHus o0 TOM, YTO
IOPUANYECKOE JIMIO JIEMCTBYET HAa OCHOBAaHWM THUIIOBOTO YCTaBa,
YTBEPKJAECHHOTO YITOJTHOMOYEHHBIM I'OCYIapCTBEHHBIM OPTaHOM;

— 0 TOpsJIKe, pa3Mepe, crmocodax M CpokKax oOpa3oBaHMS
MMYIIECTBA IOPUINYECKOTO JINIIA;

— 00 n30paHnu (Ha3HAYECHUH ) OPraHOB IOPUIUYECKOTO JIUIIA;

— 0 pe3yapTarax TOJIOCOBAHUS YUYPEIUTENEH IO BOIpPOCAM
YUPEKICHUS FOPUINYECKOTO Ul (TPUMEHUTEIBHO K KOPIOPATUBHBIM
IOpUINYECKUM JIULIAM);

— O TMOpSAIKE COBMECTHOW JIEATENBHOCTH YUYPEIUTEIeH MO
CO3JIAaHUI0 FOPUJIMYECKOro Jia (MPUMEHUTEIBHO K KOPIOPaTHBHBIM
IOPUINYECKUM JIULIAM).

B pemennn 00 y4pexI€HUU IOPUIMYECKOTO JIMI[A MOTYT OBITh
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YKa3aHbI HHBIC CBEICHIS, [IPELYCMOTPEHHBIE 3aKOHOM .

Cormmacho n. 4 cr. 50.1 T'K P®, B caywyae co3aaHus
HACIIEJICTBEHHOTO (OHJAa pelIeHUuE 00 YUYPEKJIECHUM HACIEICTBEHHOIO
dboHIa MPUHUMAETCS TPAXKJAHUHOM OJTHOBPEMEHHO C COCTABJICHUEM UM
3aBEMIaHUST U JIOJDKHO COAEPXKaTh CBEACHUA 00  YUPEKICHHUU
HacJIeACTBEHHOIO (DOHAA TMOCIAe CMEpPTH OJTOro TIpakiaaHWHA, 00
YTBEPKJICHUU ATUM TPAKIAHUHOM YCTaBa HACJEICTBEHHOro (oHIa U
YCJIOBHH yIpaBJieHUs HACJIEACTBEHHBIM (POHIOM, O MOPSAJKE, pa3Mepe,
crioco0ax U cpokax 00Opa3oBaHMs UMYILECTBA HACIEACTBEHHOrO (hOH/Ia,
JUIax, Ha3Ha4YaeMbIX B COCTaB OPraHoB JaHHOTO ()OHJA, UK O MOPSJIKE
ONpEICIICHUS TAKUX JIUII.

[Ipu 3TOM, perucTpaiyent HacaeICTBEHHOTO (DOH/1a 3aHUMAIOTCS HE
HACJICTHUKN TpaXJaHWHA, YUYPEIUBIIETO HACICACTBEHHbIH (oHa, a
HOTAapUyC, KOTOPBbIA TOCIE€ CMEPTH TpaXKIaHUHA HAINPABISIET B
YIOJITHOMOYEHHBIN rOCy/IapCTBEHHbBIN opraH 3asiBJICHUE 0
rOCY/IapCTBEHHOW PErucTpalii HACJIEACTBEHHOTO (OHJA C yKa3zaHUEM
MMEHU WIM HAaWUMEHOBaHWS Juua (uU), OCYIIECTBIAIOLIETO
MOJITHOMOYHS €TMHOJIMYHOTO UCTIOJIHUTEIHHOTO opraHa (oH/a.

FOpuandeckoe JHIO MOMICKUT TOCYIAPCTBEHHOW PETHCTpallUd B
YIOJIHOMOYEHHOM roCy1apCTBEHHOM Ooprase B NOPSIIKE,
npexycMmorpeHHoM DenepanbHbiM 3akoHOM 0T 08.08.2001 . Ne 129-D3
«O  rocymapCTBEHHOW  pErucTpalu  OPUIUYECKUX  JIMI] U
WHIUBUIYaTbHBIX NpeANpUHAMATEIICI. [IprMeHUTENBHO K
TOCYIapCTBEHHOW PETUCTpallid HEKOMMEPYECKUX OpraHu3aluii B CT.
13.1 ®enepanbHoro 3akoHa ot 12.01.1996 1. Ne 7-®3 «O
HEKOMMEPUYECKUX OPTraHu3alusax» CJEJaHO YTOYHEHHWE, 4YTO JaHHBIM
3aKOHOM YCTAHOBJICHBI JOMOJHUTEIbHBIE TPEOOBAHUS K TMOPSAIKY
rOCYIapCTBEHHOW PETUCTPAIIUU HEKOMMEPUYECKUX OpTaHU3alUu.

['ocynapctBenHas perucTpanus IOpUIMYECKOTO auua
OCYIIIECTBIISICTCS MOCPEICTBOM BHECEHHUSI COOTBETCTBYIOIICH 3allKCH O
IOpUIMYECKOM JIMIIE B €IMHBIN TOCYAapCTBEHHBIN PeecTp IOPUINUECKUX
aun (manee o Ttekcty — EI'PIOJI). Ilo obmieMy npaBuily, perieHue o

! Hampumep, cormacro m.m. 7 cr. 3 ®exepansroro 3akona ot 03.07.2016 Ne 236-®3 «O
myOJUYHO-TIPAaBOBBIX KoMmaHUsAX B Poccuiickoit denmepanuu M O BHECCHMHM H3MEHEHUU B
OTACJBHBIE 3aKOHOAATEeNbHbIE akThl Poccuiickoit @eaepanuuy pemIEHUEM O CO3JaHUU
MyOJUYHO-TIPABOBOM KOMIIAHUH JOJIKHBI OBITH ONPEJICICHBI, B T.U. HAIPaBIICHUS PacX0J0BaHHS
CPENCTB MyOJUYHO-TIPABOBOM KOMITAHWUHU, TIOTYYEHHBIX B T.4. B PE3YJIbTaTEe MIPUHOCSIIECH JOXO/
JIeSITeIIbHOCTH.
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TOCYIapCTBEHHOM PETUCTPALlMA  HOPUINYECKOrO JUIa MPUHUMAET
ynoHoMo4YeHHbIM  [IpaButensctBom P®  denepanpHbIi  OpraH
WCIIOJIHUTEJIbHOM BJIACTH, B T.4. €0 TEPPUTOPHUAIIBHBIEC OpraHbl. Takum
OpraHoM B Hacrodmee Bpemsa saBisierca DenaepanbHas HAJIOTOBas
ciyxo0a.

[IpuMEHUTENBHO K HEKOMMEPUYECKUM OPraHu3aysIM HY>)KHO UMETh
BBHU/IY, UTO PEIIeHHE 00 MX roCyIapCTBEHHON perucTpaluv NpUHUMAET
He DenepanbHas HaJOroBas CIyx0a, B T.4. €€ TEPPUTOPHUATIBLHBIC
oprassl (jganee mo Tekcty — ®HC P®D), a MunucrepctBo roctuniuu PO
WU €ro TEPpPUTOpUAIBLHBIE OpTaHbl (Jaynee Mo TekcTty — Muntoct PO).
Ha ocnoBamumm  npunstoro  MunHtoctom P®D  peuienus o
rOCyJIapCTBEHHOM PErucTpanu HekomMMmepueckoil opranuzauuu OHC
P® npumunaer pemenue o BHeceHun B EI'PHOJI cBenenuit o cozmanuu
HEKOMMEPUYECKON OpraHU3allkm.

Takum o0Opazom, TS rOCYyJapCTBEHHOM  PErUCTpALAN
KOMMEPUYECKOM OpraHu3allii Y4YpeIuTeNIM OOpalllaroTCs HaIpsSMyl B
OHC P®, a mis rocynapCTBEHHOM PETMCTpPallMd HEKOMMEPYECKOU
OpraHu3alliy y4peauTean JIOKHBI 00paTuThcs B MuHiocT PO,
KOTOpPBIM, B Ciy4ae TMPUHATHA PEIICHUS O TOCYIapCTBEHHOM
pETUCTpaAllMi  HEKOMMEPYECKOM  OpraHu3aluh, CaMOCTOSATEIbHO
HAMpPaBJSIET B PETUCTPUPYIOIIMKA OPraH CBEACHUS W JOKYMEHTHI,
HeoOxonumbie 1y ocymiectrieHus ®HC P® ¢dyHkiuit mo BeneHUIo
EI'PIOJT".

Opuanueckoe MO CYUTAETCS CO3AAaHHBIM CO JHS BHECECHUS
COOTBETCTBYIOIIECH 3aIlMCH B EI'PIOJI>. IMEHHO ¢ MOMEHTa BHECEHUS
coorBercTByromierd 3amucu B EI'PIOJI y ropupmueckoro numma
MOSIBIIACTCS.  TPaXKJaHCKas  MpaBoCyObeKTHOCTh.  (ClenoBaresbHO,
MMEHHO C 3TOI0 MOMEHTA KOPUAUYECKOE JIMII0O MOXKET Y4aCTBOBATh B
rpakIaHCKOM 000pOTE.

B EI'PIOJI Bkimrowarorcs He Jr0OBIe CBEACHHS O HOPHIMYCCKOM
JIALE, 4 TOJBKO TE€, KOTOpPhIE MPSIMO IIPEAYCMOTPEHBI B 3aKOHE".
Comepxammecs B EI'PHOJI cBemeHus W JTOKYMEHTBI  SIBJISIFOTCSA

L I1. 8 cr. 13.1 ®denepansroro 3axona or 12.01.1996 r. Ne 7-®3 «O HeKOMMEpUECKHX
OpraHU3augX)>
“T1. 8 c1. 51 TK PO.
% Cr. 5 ®enepamsnoro 3axona or 08.08.2001 Ne 129-®3 «O roCymapCTBEHHOI
pEerucTpanuy IOpUINIEeCKUX JUI U HHIUBUAYATIbHBIX MIpeIIpUHUMATEICH
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OTKPBITBIMU U OOIIETOCTYIHBIMU, 32 UCKJIIOYEHUEM CBEICHUH, TOCTYII
K KOTOPbIM OIPAHMYEH B  COOTBETCTBHUM C  JIEUCTBYIOLIUM
3aKOHOJATEIIECTBOM

JIuto, nobpocoBecTHO noyararouieecs: Ha ganubie ET'PHOJI, Bnpase
UCXOIUTh U3 TOrO, YTO OHU COOTBETCTBYKOT JEHUCTBUTEIBHBIM
obcrositenbctBaM. B m. 2 cr. 51 T'K P® 3akpersieHo mnpaBWio:
IOPUANYECKOE JINIO HE BIPABE B OTHOIICHUSX C JIMIIOM, MOJIAraBIIAMCS
Ha pgaHHble EI'PHOJI, cchlmatbcss Ha JaHHBIE, HE BKJIIOUCHHBLIC B
VKa3aHHBIA pPEeCTp, a TaKKE€ Ha HEIOCTOBEPHOCTHh JIaHHBIX,
ColepKalMXCd B  HEM, 3a HUCKJIIOYCHUEM  CIIy4aeB, €CIHU
COOTBETCTBYIOIIIME JAHHBIE BKIFOUEHbI B YKA3aHHBIA pEECTP B
pe3yabTaTe HENPaBOMEPHBIX JECUCTBUN TPETHUX JIUIl UM UHBIM ITyTEM
MIOMUMO BOJIM FOPUINYECKOTO JIUIIA.

JlaHHO€ TMpaBUJIO CHOCOOCTBYET YCTOWYHUBOCTH TI'PaXJAaHCKOTO
obopora. Ilockonpky EI'PIOJI  OTKpeIT [ O3HAKOMJICHHS U
NpeAyCMOTpPEHA TMPE3yMIIKs JOCTOBEPHOCTH €ro CBEICHHUH, J1000€
JWILO, BCTyNas B IMPAaBOOTHOUIEHHUS C HOPUIAMYECKHAM JIUIIOM, MOXKET
HanpsiMy1o 3anpocuth cBeaeHus u3 EI'PIOJI u TeM cambIM npoBepUTH
CBOETO PEATBHOIO WJIM OTEHIIMAIBHOTO KOHTPAreHTa.

OTka3 B TOCYJapCTBEHHOM PETUCTPALAN IOPUIUYECKOTO JIMIA
JNONYCKAETCS TOJBKO B CIIy4yasX, NPEIyCMOTPEHHBIX B 1. 1 cr. 23
®enepanbHoro 3akoHa oT 08.08.2001 Ne 129-03 «O rocymapcTBEHHOM
perucTpannu FOPUINYECKUX JIAL 151 WH]IUBUYyaTbHbBIX
HpeﬂHpHHHMaTeﬂeﬁ)>2.

Pemennie 00 OTKa3e B TOCYIApPCTBEHHOW PETUCTpAIlUM JOJKHO
COJIepKaTh OCHOBAHMS OTKa3a C 00s3aTE€JIbHOM CCHIJIKOM HAa HApYyIIEHUS,
npeaycMoTrpenHbie B . 1 cr. 23 ®enepanbHoro 3akoHa ot 08.08.2001
No 129-®3 «O rocymapCTBEHHOW PETUCTPAUMM HOPUANYECKHUX JIWI U
VHINBUIYAJIBHBIX TPEANPUHUMATEIICH.

OTka3 B roCyJapCTBEHHOM PETrHCTpalMU IOPUIMUYECKOrO JIMIA U
YKJIIOHEHUE OT TaKOW PETHCTpallud MOTYT ObITh OCIOpEHBI B cyne. B
CIyda€ HE3aKOHHOTO OTKa3a B TOCYJapCTBEHHOM PETUCTpALUU

! Cr. 6 ®enepamshoro sakoma or 08.08.2001 Ne 129-®3 «O rocyaapcTBEHHOI
PETUCTPALIMU IOPUANYECKUX JINL U MHIMBUYaIbHBIX NPEATIPUHUMATEIICH»

Hanpumep, B ciydae npeAcTaBiIeHUs JAOKYMEHTOB, COAEPXKAIIMX HEJOCTOBEPHBIE
CBEJICHUS; HECOOTBETCTBUS HAUMEHOBAHUS IOPUAMYECKOro JUIa TpeOoBaHUAM (heeparbHOro
3aKOHA; HEMNpEJCTABIICHUS 3asBUTEJEM OMNPEIECICHHbIX HEOOXOTUMBIX JUIsl TOCYAApCTBEHHOM
pPETUCTPALIUUA JOKYMEHTOB.
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IOPUANYECKOTO JIAIA, YKIOHEHHUS OT TOCYJapCTBEHHOM PErucTpaluy,
BrJItoueHus1 B EI'PHOJI HEnOCTOBEpHBIX JAHHBIX O FOPUINYECKOM JIUIIE
aM00 HApyUIEHUS TOPSAJKA TOCYJAPCTBEHHON pPETHCTpalUd IO BUHE
YIIOJTHOMOYEHHOTO  TOCY/IapCTBEHHOIO  OpraHa, 3a CYeT Ka3HbI
Poccuiickon ®@enepanuu MOMIEKAT BO3MELIEHUIO IPUYUHEHHBIC
yKa3aHHBIMU JCHUCTBUSIMU (0€371€HCTBUEM) YOBITKHU.

Cornacho 11. 2 cT. 8 denepanpbHoro 3akoHa ot 08.08.2001 Ne 129-
®3 «O rocynapCTBEHHOM PETUCTPALMHA IOPUIUYECKUX JIUAL[ U
VHINBUIYAIBHBIX MPEANPUHUMATENECH» TOCY/IApCTBEHHASI PETUCTPAIU
IOPUANYECKOTO JIMIA OCYIIECTBISECTCA IO MECTY HAXOXJICHUS €ro
MMOCTOSIHHO JIEMCTBYIOIIETO HWCIIOJIHUTENBHOIO OpraHa, a B Clly4dae
OTCYTCTBUS IOCTOSIHHO JICMCTBYIOIIETO HCIOJHUTEIBHOIO OpraHa —
WHOTO OpraHa WIW JUIA, YINOJHOMOYEHHBIX BBICTYIIAaTh OT HMEHH
IOPUANYECKOTO JIMIa B CHJIy 3aKOHA, WHOIO IIPAaBOBOTO aKTa WIIH
YUPEAUTEIBHOTO JOKYMEHTA, €CIIM MHOE HE MPEAYCMOTPEHO IAHHBIM
3aKOHOM. JIeNCTBYIOIIMM ~ 3aKOHOJATEIIbCTBOM  MPEIYyCMOTPEH
JOCTAaTOYHO  KOPOTKHMM  CPOK  TOCYHApCTBEHHOW  PETUCTPalNH
IOpUANYECKOTO Juiia. OH COCTABISIET BCETO HAMb padoyux OHeil co JTHS
MPEJCTABICHUSI IOKYMEHTOB B PETHCTPUPYIONIMK OpPraH, €ClIu UHOE HE
npeanycmorpeno denepanbabiM 3akoHOM OT 08.08.2001 Ne 129-P3 «O
rOCyJapCTBEHHOW PETUCTPALMU IOPUINYECKUX JIUIl U UHIUBUTYAJTIbHBIX
PEAIIPUHUMATEIIEN .

JIns rocyTapCTBEHHOM PETUCTPALNHU FOPUANYECKOTO JIMIA O KHBI
OBITH MPEICTABICHBI JOKYMEHTBI, IIEPEUYEHb KOTOPHIX COJIEPKUTCS B CT.
12 ®enepanbHoro 3akoHa ot 08.08.2001 Ne 129-®3 «O
rOCYyJapCTBEHHOW PETUCTPALNU HOPUINYECKUX JIMI U UHINBUATYAJIbHBIX
PEANPUHUMATEIIEN .

JIOKyMeHTBI, HEOOXOIUMBIE ISl TOCYJAPCTBEHHOW perucTpanuu
IOPUIMYECKOTO JIMIa MOTYT OBbITh HANpaBJIEHbI B PErUCTPUPYIOIIUIMA
OpraH: a) MOYTOBBIM OTHPABICHUEM C OOBSIBICHHON IIEHHOCTBIO MPHU
€ro TMEepechUIKeE C  ONUCBhI0O  BIOXKEHUS, ©O) MpeACTaBIICHBI
HEMOCPEJICTBEHHO JIMOO  4epe3  MHOTOQYHKIIMOHAJIBHBIA  IEHTP
MPEIOCTABIICHUS TOCYIAPCTBEHHBIX W MYHUIMIAIBHBIX YCIYT, B)
HarpaBlIeHbl B (OpME DIEKTPOHHBIX JOKYMEHTOB, TMOIINMUCAHHBIX
YCUJIEHHOW KBATM(UIIMPOBAHHOMN 3JEKTPOHHOU MOJIUCHIO.

B nmocinegHux AByX cliydasx JOKYMEHTBI MPEIACTABISIOTCS
HEMOCPEJICTBEHHO  3adBUTENIEM  JIMOO  €ro  MpeJCTaBUTEIIEM,
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JNEHUCTBYIOIIMM HAa  OCHOBAaHMM  HOTapHajJbHO  yAOCTOBEPCHHOM
TIOBEPEHHOCTH, KOTOpas 00s3aTellbHO JODKHA OBITh MPHIOKEHA K
IPEACTABIIIEMBIM JOKyMEHTaM. BMECTO JTOBEpPEHHOCTH MOXET OBIThH
IPUIOKEHa €€  KOIMS, BEPHOCTh  KOTOPOM  JOKHA  OBIThH
3aCBUJICTEILCTBOBaHA HOTAPHAJIBHO.

5.3 Peopranusauus 4 JUKBUAAUMA HOPUANIECKUX JIHI

Peopranuzanys win JTUKBUIAIMS FOPUJIUYECKOTO JIMIA BEIET K €ro
IIPEeKpaIICHUIO KaK CyObeKTa I'PakJaHCKOTO IIpaBa.

FOpuouueckoe nuyo moxcem 0vimv TUKEUOUPOBAHO:

— TI0 PEIICHUIO €ro yupeauTeneit (y4acCTHUKOB);

— MO PENICHUI0 OpraHa IOPUIUYECKOTO JIMIA, YIIOJTHOMOUYEHHOTO Ha
TO YUYPEIUTEIbHBIM JTOKYMEHTOM (B T.4. B CBSI3U C MCTCUCHHEM CpOKa,
Ha KOTOPBIA CO3/IaHO IOPUAMYESCKOE JIUIO, C JOCTHKEHHEM IIEIH, pajIu
KOTOPOM OHO CO3/IaHO);

— I10 PEIICHUIO cyz[al.

Ilpaeosvim nocneocmeuem naukeuoauuu OPUINIECKOTO JIUIA
SBJISIETCS €r0 MpeKpaileHue 0e3 mepexoyua B MOPsAKEe YHHUBEPCAIBHOTO
IpaBolpeeMcTBa IpaB M O0O0S3aHHOCTEH  JIMKBUJIUPOBAHHOTO
IOPUIMYECKOTO JIUIIA K APYTUM JIUIIaM.

Hopaodok nukeudayuu 0OpuOUULECKO20 TUUA YCMAHOB1eH 8 chl. 63
I'K P®.

1. Tlpunstue pemeHus O JUKBUJAIMK W Ha3HAYCHUE
JUKBUAAIIMOHHON  KOMHCCHUM JHMOO JIMIla, OTBETCTBEHHOTO 34
JUKBUAAIUIO IOPUIMYECKOTO Julla (JTMKBUAATOpa) (1ajiee 1Mo TEeKCTy —
JUKBUJIAIIMOHHAA KOMHUCCHs). PellieHue o JIMKBUAAIUM HOPUIAUYECKOTO
JYIa TPUHUMAIOT yYpeAuTen (YYaCTHUKH) HOPUIUYECKOrO JIMIA WM
ero opraH. B HEKOTOpBIX cilydasx peIIeHHE O JIUKBUIAIMUA MOXKET
NPUHATh COOCTBEHHUK WMYIIECTBa (Hampumep, NOpH JIMKBUIAIUU
OIOKETHOTO YUYPEXKJICHHUS PEIICHUE MPUHUMAET ToCOpraH WiId OpraH
MECTHOT'O CaMOYIIPABJICHHUS, SBJISIONIUNACS yUpEAUTEIIEM YUPEKICHUS ).

C wMoMeHTa Ha3HAYe€HHUsS JHUKBHIAIIMOHHONM KOMHCCHU K HEH
MepEeXOoISIT MOJHOMOYHS MO YIIPABICHUIO BCEMU JCIaMM FOPUIUYECKOTO
auna. JIMKBUJAIIMOHHAs KOMHUCCHUS OT HMEHHU JIMKBUIUPYEMOTO

! OcHoBanmst I BBIHECEHMs peIICHHS Cyqa O JIMKBHAALWH IOPHAMYECKOrO JIHIA
3akperuieHsl B 11. 3 ct. 61 'K PO.
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IOpUIMYECKOTO Jinila BbicTynaeT B cyae (m. 4 ct. 62 I'K P®). Imenno
JMKBUJIAIIMOHHAS KOMMCCHS BBINIOJHSET BCE JACHUCTBUSA, CBSA3AHHBIE C
JUKBUJALMEN opuandeckoro juna. Kpome Toro, muUKBHAAIIMOHHAS
KOMHUCCHUSI 00si3aHa TPHUHATH MEpbl IO BBISIBICHUIO KPEAUTOPOB W
MOJIYYEHHUI0 1€OUTOPCKOM 3a10KEHHOCTH, a TAKKE M0 YBEJOMIICHHIO B
MMCbMEHHOU (hopMe KPETUTOPOB O JIMKBUAAIMU FOPUIUUECKOTO JIUIIA

2. YeBepomienne OHC PO o0 TOM, 4TO HOPUAUYECKOE JIHUIIO
HAXOAWTCS B TpoliecCe JUKBUAAIMU. DTO JEUCTBUE JOJDKHO OBIThH
COBEpPIIEHO B T€YeHHE 3 paboyux JHEW MOCie JaThl MPUHATUS PEIICHUS
O JINKBUJIAITUH.

3. IlyOnukamus B xKypHaie «BecTHUK rocynapcTBEHHOM
perucTpanuu» COOOIMICHUSI O JUKBUJAIMHU IOPUAMYECKOrO JIWIla, a
TaKXe O TOpSIAKE M CPOKE 3asBJICHUS TpeOOBaHUU KpEIUTOPAMHU
IOPUIMYECKOTO JIMIA. DTOT CPOK HE MOXKET ObITh MEHEE IBYX MECSAILIEB C
MOMEHTa OMyOJIMKOBAaHUS COOOIIECHUS O JIMKBUIAIIUH.

4. TlyOnukanusi yBeIOMJICHUSI O JUKBUJIAIMU FOPUIUYECKOTO JTUIA
B Enunom denepanbHoM peecTtpe cBeleHUN O (DakTax eATebHOCTH
IopuandecKuX Juil. (nanee no Tekcty — EOPCOIIOJI).

5.  YBegomJieHME  KaXIOro  KpeauTropa O  JIMKBUJAIAMU
IOPUUYECKOTO JIMIA. YBEIOMJICHHE JOJKHO OBITh COBEPIICHO B
MMChbMEHHOU (popMe U 00513aTE€NIbHO COAEPKaTh CBEJACHUS O CPOKaX JJIs
NpEeNbIBICHUSI TPEOOBAaHUN. DTOT CPOK He Moxcem Obimb MeHee 2
MecAayes C MOMEHTA ITyOIMKAIMKU COOOIIEHUS O JIMKBUIALIUH.

6. CocraBieHrue NPOMEXKYTOYHOTO JTUKBUIAIIMOHHOTO OanaHca. ITo
NEUCTBUE JOJDKHO OBITh COBEPIICHO TIOCHe OKOHYAHUS CpoKa
peAbsBICHUS TPEOOBAHHI KPEIUTOPAMU.

[TpomexyTOUHBIN JTUKBUIAIIMOHHBIN OalaHC CONEPKUT CBEACHUS O
COCTaBE MMYNIECTBA JIMKBUAUPYEMOTO HOPUIAYECKOrO JIUIlA, MEPEUHE
TpeOOBaHUM, TPEABSABICHHBIX  KpPEAUTOpaMu,  pe3yiabrarax  Uux
paccMOTpeHUs, a TaKXke O IMepeyHe TpeOOBaHWM, YHOBJICTBOPEHHBIX
BCTYIHUBIIUM B 3aKOHHYIO CHJTy PEUICHHUEM CyJa, HE3aBUCUMO OT TOTO,
ObUIN NI Takue TpeOOBaHUS MPUHSTHI JIMKBUJAIIMOHHON KOMUCCHEH.

[IpoMexXyTOUHBI  JIUKBUAAIMOHHBIM  OallaHC  yTBEpKIaeTcs
yupenIuTessiMid  (Y4aCTHUKaMH) IOPUANYECKOTO JIMIla WU OpraHoM,
NPUHSABIIMMHU PENICHWE O JIMKBUJALUM IOPUAMYECKOTO Juia. B
CITy4asiX, YCTAaHOBJICHHBIX 3aKOHOM, MPOMEKYTOUHBIN JTMKBUIAITMOHHBIN
OanaHC yTBEpXKJAeTCs IO COMIACOBAHUIO C  YHOJHOMOYEHHBIM
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rOCyJIapCTBEHHBIM OPraHOM.

O d¢dakre cocraBaeHHs MPOMEKYTOUHOTO JTUKBHUIAIMOHHOTO
OanaHca JTOJDKHO ObITh HampaBieHO yBegomsieHue B @HC P®. Ilpu
ATOM, CaM MPOMEKYTOUHBIN JIMKBUAAIMOHHBIN O0anaHc B ®HC P®D He
MIPEICTABISICTCA.

7. Bellulata JOEHEXHBIX CYMM KpPEaUTOpaM JMKBUIUPYEMOTO
IOPUIUYECKOTO JIMIIA IPOU3BOAMUTCS JIMKBUAAIIMOHHOM KOMMCCHEW B
MOPSJIKE OYEPEAHOCTH, YCTaHOBIIEHHOH CT. 64 'K P®, B cooTBEeTCTBHUM
C MNPOMEXKYTOUYHBIM JIMKBHUJAIIMOHHBIM OaJaHCOM C€O JHS €ro

YTBEPKICHUS.
8. Ilocie 3aBepiIeHUs PacyETOB C KPEAUTOPAMU JIMKBUIAIIMOHHAS
KOMHUCCHUSI ~ COCTaBJISIET  JIMKBUJAIIMOHHBIM  OallaHC,  KOTOPBIM

YTBEPKIACTCS YUpeauTeNIMH (YYaCTHUKAMM) IOPUINIECKOTO JIUIA WU
OpPraHOM, IPUHSIBIIMMH PEIIEHUE O JIMKBUJALNU FKOPUIAYECKOTO JIUIIA.

9. Ilomaya B ®HC P® makera HOKYMEHTOB, HEOOXOAUMBIX IS
JUKBUAAIMM:  3a4BJICHUS O  TOCYJapCTBEHHOM  PErucTpaluu
IOPUANYECKOTO JIMIA B CBS3U C €r0 JUKBHUAALWEH, JIMKBUIALMOHHOTO
OanaHca, KBUTaHIIUM OO yIJIaTe TOCYIapCTBEHHON MOIILIHHBI.

10. IlomydeHue IOKYMEHTOB O TOCYAApPCTBEHHOW PErUCTpaIUU
JVKBUAALAYN FOPUIUYECKOTO JIALA. TaKOBBIMH SIBISIOTCS: JIMCT 3aIIUCH
EI'PIOJI u yBemoMiieHME O CHSTHU C y4y€Ta KOPUIAYECKOrO JIUIA B
HaJIOTOBOM OpraHe.

OTO [AEUCTBHE MOXKET OBITh COBEPUIEHO HAuMHAas C IIECTOTO
pabodero [JHsS TMOCJI€ TOAaYd JOKYMEHTOB, HEOOXOAUMBIX JIst
JIMKBUIAIINH.

B cinyyae oTka3za B rocygapCTBEHHOW PETMCTPALlMU KOPUIUUYECKOE
JIMIIO TOJTy4YaeT JOKYMEHT, B KOTOPOM M3JIOKE€HA MTPUYNHA OTKa3a.

Cornacao m. 9 ct. 63 'K PO nukBupanus HOPUAMYECKOrO JIMIA
CUMTAETCAd 3aBCPIICHHOM, a IOPUANMYECKOE JIMIO — IMPEKPATUBIIUM
CYIIECTBOBAHUE TOCJI€ BHECEHUS CBEACHUM O €ro MpPEKpAIICHUH B
EI'PIOJI B ycTaHOBIIEHHOM 3aKOHOM MOPSIIKE.

Heoeiicmeyouwee 1opuouyeckoe JUYO. JIukBuganuto
IOPUIMYECKOTO JIMI]Aa HEOOXOJWMO OTTPAHMYMBATh OT HWCKIIOYEHUS
HenencTryronero opuandeckoro yuna uz EI'PHOJI. HenenctBytrommum
CUMTAETCS FOPUANYECKOE JIUI0, KOTOPOE (PaKTUUECKH MPEKPATUIIO CBOIO
NESITEILHOCTb, O YEM 68 COBOKYNHOCHIU CBUIIETEIBCTBYIOT CIEAYIOIINE
(daKxThI:
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— B TEUECHUEC [IBEHAJALATH MECAILEB, MPEANIECTBYIOMNX €T0
uckmoueHnto u3 EIPIOJI, ropuamueckoe numo HE MNPencTaBIsLIo
JIOKYMEHTBI OTUYETHOCTH, MPEyCMOTPEHHBIE 3aKoHOaTeNbcTBOM PD o
HaJjiorax u coopax;

— B TEUEHUE [IBEHAJAIATH MECAIEB, MNPEAINIESCTBYIOMNX €r0
uckimoueHno u3 EI'PIOJI, ropuauueckoe MO HE OCYIIECTBIISIIO
ornepaiuii Xots Obl 110 OTHOMY OAHKOBCKOMY CYETY.

HenelicTByroniee HOPUANYECKOE JIMIO MOMJIEKUT UCKIIOUYCHUIO U3
IOI'PIOJI B mnopsinke, ycTraHoBiI€HHOM DenepalbHbIM 3aKOHOM OT
08.08.2001 Ne  129-®3 «O TrOCYymapCTBEHHOM  pPEruUCTpalvu
IOPUANYECKUX JIUI 1 UHAUBUAYAIbHBIX MPEANpUHUMATEICH .

HecmoTrpss Ha TO, 4YTO  MCKJIIOYEHHE  HEICHCTBYIOLIETO
opuaudeckoro jguna u3 EIPKOJI — cnenuanbHOE OCHOBaHHE €ro
MpEKpallCHUs, HE CBSI3aHHOE C JIMKBUJALIMEH, MPaBOBBIC MOCICACTBUS
JVMKBUAAIUA U UCKJIIOYEHHS] HEACHCTBYIOIIETO IOPUIUYECKOrO JIUIA U3
EI'PIOJI ommuakoBwle: cornacHo m. 2 cT. 64.2 'K P® wuckimrouenue
HenencTryronero opuanyeckoro gumna w3 EI'PHOJI Bneder mpaBoBbie
nocneacTsus, npeaycmorpennoele 'K PO wu  jgpyrumu  3akoHamu
MPUMEHUTEIBLHO K TUKBUIUPOBAHHBIM IOPUINUCCKUM JIMIAM.

Peopranuszanusi WOpPUAMYECKOT0 JIMIA —  HpeKpaujeHue
IopuouyecKko2o Jauua, 6aeKyuiee 603HUKHOGEHUE OMHOUEHU
npagonpeemcmea WOpUOUUECKUX JUY, 6 pe3yibmame KOmopozo
npoUCXooum O0O0HOBPEMEHHOe CO030aHue 00HO020, JTUO0 HEeCKONbKUX
HOGbIX, U/ Ul NpeKpauieHue 00H020, TUD0 HECKONbKUX IOPUOUYECKUX
auy.

Ilpasoevim nocneocmeuem peopzanuzayuu OPUIUYECKOTO JIULA
SABJISIETCS ~ TPaBOINPEEMCTBO, KOIrJa MpaBa W OO0S3aHHOCTH
PEOPraHn3yeMoro IPUIAYECKOrO JIMIA MOJHOCThIO WM B 4YacTH
MepeXOISIT K IPYTUM IOPUIMYECKHM JIUIIAM.

Peopranuzanys I0pUIUYECKOTO JIMIIA MOXET OBITh OCYIIECTBIICHA
0 pEIICHUI0 €ro yupeauresned (y4aCTHHUKOB) WM  OpraHa
IOPUJIMYECKOTO JIMIA, YMHOJHOMOYEHHOIO Ha TO YYPEAUTEIbHBIM
JTOKYMEHTOM (TIpH JTOOPOBOJIBHOM peopraHu3allii) WIH IO PEIICHUIO
YIIOJTHOMOYEHHBIX ~ TOCYJAapCTBEHHBIX OpPraHoB WM cyaa (mpH
NPUHYIUTEIBHON PEOpraHn3aIum).

Cywiecmeyem namo popm peopeanuzayuu wopuoudeckux auy (1.
1 ct. 57 TK PO):
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1. Chuanue — oObenuHeHUE ABYX W 0oJiee IOPUIMYECKUX JIUI[ B
OJTHO IOPUIUYECKOE JUI0, NPU ITOM OOBEIWHEHHBIC HOPUIANYECKUE
auna npekpamatrcs. Mx mpaBa M 00sI3aHHOCTU TEPEXOJAT K BHOBb
CO3/IAHHOMY IOPUANYECKOMY JIUILY.

2. Ilpucoeounenue. 1lpu npuCOEIUHEHUN OJHOTO KOPUIUYECKOIO
JuIa K JAPYroMy K TMOCJIEAHEMY TMEPEeXOJdT IpaBa U OO0S3aHHOCTH
npucoeauHeHHoro jauna. I[lpu 3ToM OpuaWYECKOe U0, KOTOPOE
MIPUCOEAUHAETCS, TPEKPAIACTCHL.

3. Pazoenenue. 1lpu pazneneHnn 10PUIAYECKOTO JUIIA €r0 TIpaBa
00s13aHHOCTHU MEPEXOAAIT K BHOBb BO3HUKIIUM IOPUIAUYECKUM JIMIAM B
COOTBETCTBHUM C IEPENATOYHBIM aKTOM. [Ipr 3TOM, FOpUaNYECKOE JUIIO,
KOTOpPOE pa3leiisieTcs, MpeKpamniaeTcs 1 BHUKAIOT JBa U 00Jie€ HOBBIX
IOPUANYECKUX JIUIIA.

4. Bwvioenenue. 1lpu BbIICICHUN U3 HOPUAAYECKOTO JIMIA OHOTO
WM HECKOJIbKMX IOPUAWYECKUX JIUI[ K KaXJIOMy M3 HHUX MEPEeXOIiT
nmpaBa U OO0S3aHHOCTH PEOPraHU30BAHHOTO JIMIlA B COOTBETCTBUU C
MepeIaTroyHbiM akToM. IOpuandeckoe numo, U3 KOTOPOro BBLIECIUIOCH
JBa U 0oJjiee IOPUINYECKUX JIUIA, TPOJIOJIKACT ACHCTBOBATh.

5. Ilpeoopazoeanue. Ilpum npeoOpa3oBaHHMH  ITPOUCXOIUT
U3MEHECHUE OpPTraHU3alHOHHO-TIPABOBOU dbopMbI (Hanmpumep,
aKIIMOHEpHOE OOIIECTBO MpeoOpa3yeTcs B OOIIECTBO ¢ OrpaHUYCHHOU
OTBETCTBEHHOCTHIO) MpaBa U 0OSA3aHHOCTH PEOPraHU30BAHHOIO JIUIIA B
OTHOIIEHWHU JPYTUX JIUI HE HU3MEHSIOTCS, 3a HCKIIOYEHHEM IIPaB U
00s13aHHOCTEMN B OTHOIICHUH yUpeauTeNiel (YUaCTHUKOB).

JlomyckaeTcss ~ peopraHu3anus FOPUIUYECKOTO Jvia C
OJTHOBPEMEHHBIM COYETAHUEM PA3JIMYHBIX €€ POpPM.

JlonmyckaeTcss peopraHm3anusi C ydacTHeM JByX U OoJjee
IOPUANYECKUX JIML, B TOM 4YHCIE€ CO3JaHHBIX B  Pa3HBIX
OpPraHU3alMOHHO-IIPaBOBBIX (bopMaxl, eciu ['K PO wmm gpyrum
3aKOHOM pelyCMOTpPEHA BO3MOXXHOCTb nmpeoOpa3zoBaHUs
IOPUANYECKOTO JIMIA OJHOW W3 TAaKUX OPraHUu3alMOHHO-TIPABOBBIX
dbopM B IOPUIUYECKOE JHUIO JAPYrol W3 TAaKUX OPraHU3alMOHHO-
PaBOBBIX (POPM.

OrpaHuyeHHs] PEOPraHU3aAlNU IOPUAUYECKUX JIUI MOTYT OBITH

1 .
Hanpumep, BO3MOXKHO CIUSHUE aKIIMOHEPHOTO OOIIECTBA U 00IIeCTBA C OrPaHUYEHHON

OTBETCTBEHHOCTBIO.
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YCTAHOBJICHBI 3AKOHOM .

Ilpouecc 000po6onbHOU peopzanuzauuu 1OPUOUYUECKO20 TUUA
3asucum om e20 OpP2aHu3aAuUOHHO-NPABOBOI (hopmbl U 6KI0YACH 8
ceos caedyrouiue Imansvl:

1. IlpunsTHE peuieHns 0 peoOpraHnu3alrH.

2. YBenomiuenne ®HC PD o peopranuzanuu OPUINIECKOTO JIUIIA.
VYBenomieHue JOJKHO ObITh CIEJIaHO B T€UEHHE 3 pabounx AHEH mocie
JaThl MPUHATHUS PEIICHUS O peopraHu3aluu (KpoMme MmpeoOpa3oBaHus).
Ha ocnoBanuu yBemominenuss @HC PO Buocut B EI'PIOJI 3ammce o
TOM, YTO IOPUANYECKOE JUII0 HAXOAUTCS B MPOLIECCE PEOPTaHU3ALIY.

3. YBenomiieHHE PEOPTraHU3yEMbIM HOPUAUYECKAM JIMIOM CBOMX
KPEAUTOPOB O PEOpraHM3alMu. DTOT ATall MPETYCMOTPEH 3aKOHOM HE
711 BCEX HOPUAMYECKHUX JIMI, a MPUMEHUTEIBHO K WX OTACIbHBIM
OpraHU3aIMOHHO-TIPABOBBIM (hOpMaM.

4. IlyOnukamus B KypHalie «BecTHUK ToOCyIapCTBEHHOMU
peructpanuu» uHPOpMaIMM O Hayajae peopraHusanuu. [lanee, B
mpolecce peopraHuzanuu  uHoOpMaIus MyOJUKyeTCcsl ABaXKIbl, C
MEPUOJIUYHOCTHIO 1 pa3 B Mecsll.

5. IlyOnukamuss yBeAOMJICHMSI O peopranuzanuu B Enunom
dbenepasibHOM  peecTpe  CBeneHHMM 0  (akTax  JeATeIbHOCTH
opuandeckux s, (EOPCOIOJI). B yBegomiieHUH yKa3bIBarOTCS
CBEJICHMS O KaXXJOM y4aCTHUKE peopraHu3aiuu, ee popme, mpuUBOASATCS
MOPSIIOK M YCJIOBUS 3asiBIICHUSI KPEAUTOpPAMHU CBOUX TpeOOBaHUH, a
TAK)K€ WHBIC CBEJCHUS, MPEIYCMOTPEHHBIC 3aKOHOM. OJTO JEHCTBHUE
JIOJDKHO OBITH COBEPIIEHO B TEUEHUE TpexX paboumx OHEH ¢ JaThbl
MPUHATHUS PEUIEHUS] O PEOPraHU3allUH.

6. Ilomava B ®HC P® makera HOKYMEHTOB, HEOOXOAUMBIX IS
3aBEpUICHUS]  PEOPraHu3alMu:  3asBJICHUS O  TOCYAapCTBEHHOU
PETHUCTpPallMM B CBSA3U C 3aBEPLICHUEM PEOPTraHU3ALUUUA KOPUINYECKOTO
auna (FOPUANYECKUX JIMI]), YUYPEAUTEIbHOTO0 JOKYMEHTa, JO0TOBOpa O
NpPUCOCIMHEHUN (MpU peopraHuzanv B ¢GopMe MNPUCOCAUHEHHUS),

! Hanpumep, Bank Poccun MOKET 3ampeTiTh PeopraHu3aliiio KPeIUTHON OpraHu3aluy,
€Cii B pe3yJabTaTe €€ TPOBENEHHS BO3HWUKHYT OCHOBAaHUS JUIsI TPHUMEHEHHs Mep IO
NPEIYNpPexICHUI0 HECOCTOATENbHOCTH (0aHKPOTCTBA), MpPEIyCMOTpeHHbIe maparpadom 4.1.
rmaBel |X ®enepanpHoro 3akoHa «O HecocTosiTeNnbHOCTH (OaHKpOTCTBE)» (a063. 8 cT. 23
®enepanbHoro 3akoHa oT 02.12.1990 Ne395-1 «O Gankax u 0aHKOBCKOH JesTeNbHOCTHY». He
MOJKET OBITh JOOPOBOJIBHO PEOPTaHU30BAHO CIENMATU3UPOBaHHOE (PMHAHCOBOE 0011ecTBO (1. 3
cT. 15.2 ®enepanbroro 3akoHa ot 22.04.1996 Ne 39-03 «O pbIHKE LIEHHBIX Oymar»
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JIOTOBOpa O CHUAHUM (MpU peopraHu3anuu B GopMe CIUSHUS),
NepeaToyHoro akt (mpu peopraHuzanuu B (GopMme pasjelieHus,
BBIJICJICHUS] ), KBUTAHIIMH 00 yIJIaTe TOCYAapCTBEHHOU MOIILIAHBI.

7. IlomydeHune ITOKYMEHTOB O TOCYIApPCTBEHHOM pPErUMCTPaLUU
pEOpraHu3aivu  OPUANYECKOTO JIMIA. TaKOBBIMU SABJISIOTCS: JIUCT
3anmucu  EI'PHOJI, omuH »K3eMIUISIp yYpEAUTENBLHOrO JOKYMEHTa C
OTMETKOM PEruCTPUPYIOIIETo OopraHa (B cliydasx CO3JaHus B IPoIecce
peopraHusanyyu HOBOIO IOPUIMYECKOTO JIUILA).

Commacio n. 4 cr. 57 IT'K P® ropuanmyeckoe JHUIO CUYUTACTCA
pEOpPraHU30BaHHBIM (32 MCKJIOUCHHEM CIIy4yaeB pEOpraHu3aluyd B
dbopMe MPUCOETUHEHHS]) C MOMEHTa TOCYIapCTBEHHOW pPETUCTPALNU
IOPUANYECKUX JIWI[, CO31aBa€MbIX B pe3ysibTare peopranuzanuu. [Ipu
peopraHu3anyu RPUINYECKOro Jinia B popMe NpUCOCAUHECHUS K HEMY
OPYrOro  OPHUAMYECKOTO  JIMIA TMEPBOE W3  HUX  CUUTACTCS
peopranu3oBaHHbiIM ¢ MomeHTa BHeceHuss B EI'PIOJI 3amucu o
MPEKpaALICHUU JEITEIbHOCTH MPUCOECTUHEHHOTO IOPUANYECKOTO JIUIIA.
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IJTABA 6. KOMMEPYECKHUE KOPIIOPATUBHBIE
IOPUANYECKHUE JIMIIA U YHUTAPHBIE ITPEITPUATUA

6.1 KomMepueckue KOpnopaTuBHbIC WPUAMYECKUE JIULA.

KomMepueckoe KoOpnmopaTuBHOE HPHAMYECKOE JHIO — OTO
opraHu3aiisi, B KOTOpOWl ee yupeauTenu (y4acTHHKU) o00naaaroT
npaBOM ydYacTus (WIEHCTBA) B HEH, (QOPMHUPYIOT BBICIINN OpTraH
IOPUANYECKOTO JIMIA, IpeciieNyeT H3BJICUCHHE NPUOBLIN B KauyeCTBE
OCHOBHOM 1IE€JIM CBOEU AEATEIbHOCTH.

KomMmepueckoe KOpnopatuBHOe HOPHIHYECKOE JIHIO — IMO
000p060IbHOE 00beOUHEHUEe 2PAHCOAH NOCPEOCHmEOM U1eHCmEa 6
op2anu3ayuu 07131 OCYyu|eCme1eHUus NPeOnPUHUMAMENbCKOU U UHOU
oeamenbHocCmu noo PyKo8oOCMEOM CHOPMUPOBAHHO20 UMU OP2AHA,
OCHOBGAHHOU HA UX JAUYHOM ydYacmuu u (unu) o00veOuHeHuu
UMYUWECMBEHHDBIX 6KIA008 C Uelbl0 CUCMEMAMUYECKO20 U36/1€YECHUS
npuovLiu.

KoMMepueckue KOpHOpaTUBHBIC IOPUAWYECKHE JIHMIA HMEIOT
CJICYIOIIUE MPU3HAKU:

— OCHOBHAs 11€JIb ACATECIBbHOCTH — U3BJICUCHHUE TTPUOBLIH;

— MIPUOBLUTH pacIpeAeIsieTCs] MEXIY YUaCTHUKAMU;

— KOpmopalus HWMeeT TMpaBO HaefHo# COOCTBEHHOCTH Ha
IIPUHAJUJICKALLECE €l UMYILECTBO;

— yuYpeauTenn (Y4YaCTHUKH) KOPIIOpaluuu o0namaroT
KOPTIOPATUBHBIMU MpaBaMu (IpaBaMy y4acTHs WM YJICHCTBA);

— yupenutenu (y4aCTHHKH) KOpropauud (QOpMHUPYIOT BBICHIUN
opraH Kopnopaupml.

Y4YacTHUKA KOMMEPUYECKOTO0 KOPIOPATUBHOTO HOPUAMYECKOTO JIUIA
MMEIOT MpaBO y4acTBOBaTh B YMpPaBJICHUHU JejlaMu KopIopauuu (3a
UCKJIIOYCHUEM BKJIAJYMKOB B TOBapHUILECTBE Ha Bepe); IOIydarb
HHPOPMALIMIO O JIEITEIbHOCTH KOpHopaluu; 00KajloBaTh peIICHUS
OpraHoOB KOPIOpalUM; JACHCTBYS OT MMEHH KOpIopaluu TpeOboBaTh
BO3MEIICHUSI TPUYMHEHHBIX KOPHOpaIlid YOBITKOB M OCIHapUBaTh
COBEpIIICHHBIC €10 CACIKH; TpeOOBaTh BO3BpAIlCHUS JOJM YydacTus,

! I'paxxnanckoe mpaBo: yueOHuk. B 2-x T. T. 1 / [AromeeBa U. 3., bornanosa E. E. u
ap.], mox pen. E. E. bornanosoit). — M.: IIpocnexT, 2020. Joctym U3 cripaB-mpaBoOBOi CUCTEMBI
«l"apaHT»®.
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MepeleauIe K HWHBIM JHWIlaM, C BBIIUIATOW WM  CIPaBEIJIMBOU
KOMIIEHCAITMH, a TaKKe BO3MEIICHHUSI YOBITKOB 32 CUET BHHOBHBIX JIHII
(ecnmu yyacTHHK yTpaTHJI IIPaBO y4acTHE B KOPIOPAIMU IOMHUMO CBOEH
BOJIM B pe3yJIbTaTe HEIPABOMEPHBIX ACUCTBUM APYTrUX yYaCTHUKOB HIIH
TPETHUX JIUII).

Y4acTHUKH KOMMEpPUYECKON KOopIiopamuu oO0s3aHbl y4acTBOBaTh B
00pa3oBaHUM HMMYIIECTBA KOPHOpaIllMM B HEOOXOAMMOM pa3Mepe B
MOPSIKE, CIIOCOOOM U B CPOKH, IIPEAYCMOTPEHHBIE 3aKOHOATEILCTBOM
WIH YYPCAUTSILHBIM JOKYMEHTOM KOPIIOpAalliHM, ydYacTBOBAaTh B
IPUHATHN KOPIOPATHBHBIX PEIICHUM, 0e3 KOTOPHIX KOpIopamus He
MOXET MPOJOJDKaTh CBOK  JCATENBHOCTh (€CIIM  €ro  ydacTue
HEeoO0X0AMMO); HE COBepIIaTh JASHWCTBHS, 3aBEIOMO HampaBJICHHBLIC Ha
IpUYMHEHHE  BpeJa  KOpmopalud; He  COBepIlarb  JICHCTBUS
(O6e3neiicTBUE), KOTOpBIE CYIIECTBEHHO 3aTPYAHSIOT WJIM JIeJIaloT
HEBO3MOXKHBIM  JIOCTYDKCHHE  IeJie, paad  KOTOPBIX  CO3JjaHa
KOpTopaius; He pas3riamark KOHGUICHIMAIbHYI0 HHGOPMALUIO O
JEeSITEILHOCTH KOPIIOPAIIUH.

B kKoMMepYeCKHUX KOPIIOPATUBHBIX IOPHIMYCCKUX JUIAX JIOJKHBI
OBITh C(HOPMUPOBAHBI OP2AHBL YRPABIACHUSA, KOMOPbIE 0eIAMCA HA MPU
2pynnul:

1. Bvicwuit  opzan  ynpaenemuss (B OCHOBHOM — 0OIIee
coOpaHue YYacCTHHUKOB (tmeHOB))l. Breiciuii  opraH  yrpaBlICHHUS
onpeenseT:

—  TPUOPUTETHBIC  HANpaBJICHUS  JACATEIBHOCTH, IPUHITUIIBI
00pa30BaHUs U UCIIOJIBb30BAHUS UMYIIIECTBA KOPIIOPAIIHH;

— TOpAJOK TIpHeMa B KOPIOpAIMI0 W WCKIIOYCHUS U3 Hee
YYaCTHUKOB (‘lJ‘IeHOB)Z;

— o0pa3oBaHHE M JOCPOYHOE MPEKPAIICHUE IMOJTHOMOYMHI JIPYyTrux
OpraHoB Kopnopaum/l3;

! Nexmouenne MPEeyCMOTPEHO Ui OTAENbHBIX BUJOB opranmu3zanuii (m. 1 ct. 65.3 TK
P®). Hanpumep, B IpOM3BOJICTBEHHOM KOOIIEpaTUBE C YUCIOM y4acTHUKOB Oosiee 100 BbicIINM
OpraHOM VIpaBJICHHs HE 00Imee coOpaHWEe WICHOB, a Cbhbe3l, KOH(MEpPEHIUs WIHM HHOU
IPEeICTaBUTENIbHBIN (KOJUIErHalbHbII) OpraH, KOTOPBIN ONPEENIIeTCs €r0 YCTaBOM.

2 [IpUMEHHTETBHO K HEKOTOPBIM OPraHM3aIOHHO-TPABOBEIM (hOPMAM MOPSIIOK MOKET
OBITH ONPE/IETICH B 3aKOHE.

% [Ipu ycrmoBuHm, 9TO 3TO HE OTHECEHO K KOMIIETCHIINH MHBIX KOJUICTHATBHBIX OPTaHOB
KOpIopanuu
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— YTBEPXKJAET TOJIOBBIE OTYETHI M OyXTraiaTepcKyro ((pHHAHCOBYIO)
OTYETHOCTh Kopnopaulzml;

— YTBEPXKIAET U U3MEHSIET YCTaB KOPIOpallH;

— TPUHUMAET pPEHIEHUsT O CO3JaHUU KOpHOopaluen Jpyrux
IOPUJMYECKUX JIMI] U €€ y4acTUH B HUX, O CO3JaHUM (UINATIOB U
OTKPBITUU MPEJICTABUTEILCTB KOpHOpaHI/II/IZ;

— TPUHUMAET PEIICHUS O pPEopraHu3alvv ¢ JHUKBUAAIUU
KOpIIOpally, HA3HAYEHUU JTMKBUJALHNOHHON KOMHUCCUU (JIMKBUIATOPA),
YTBEPKJICHUU JIMKBUAAIMOHHOTO OanaHca, W30paHUM PEBU3UOHHOU
KOMHUCCHUU (pEBU30pa) U HA3HAUCHUU AYJUTOPCKON OpraHU3alluy WIH
WHJIUBUIYaJIBbHOTO ayIUTOPA KOPIIOPALIHH.

Bomnpochkl, OTHECEHHBIE K UCKITIOUUTEIIBHON KOMIIETCHIIUN BBICIIIETO
OpraHa KOpHoOpaluu, HE MOTYT OBITh MEpelaHbl UM IS PEIICHUS
IpYyTUM OpTraHaM KOpHopaluH, €Ciau MHOE He mpeaycmorpeHo 'K PO
WU JPYTUM 3aKOHOM.

2. Hcnonnumensnustii opzan. OH MOXET OBITh €IUHOJIUYHBIM
(HampuMep, IUPEKTOp, TE€HEPAIbHBIM AUPEKTOP, MPEACENATENh) WIIH
KOJJICTHAJIbHBIM (HapuUMep, MpaBjieHue, AUpeKius). B pamkax omHOM
OpraHU3alMU MOXXET ObITh HECKOJIBKO UCIIOIHUTEIBHBIX OPraHOB.

HcoNHUTENbHBIN OpPraH 3aHUMAETCA TEKYUIMMH BOIPOCAMU
KOPTHOpAaIuy, HE BXOASINIMMU B  KOMIICTCHIIMIO  BBICIIETO U
KOJUIETHAJILHOTO OpTraHa yIIpaBJICHUS.

3. Konnezuanvnwiii opzan ynpaenenus (HaOIONATCILHBIA WM
HMHOM COBET).

Ecnmn  BpICIIMM  OpraH  yHOpaBiI€HUS U €AUHOJIUYHBIN
WCIIOJTHUTEINIbHBIN OpraH Kopropauuu (OpMHUPYIOTCA B 00s3aT€IbHOM
MopsiIKe, TO  KOJJICTHAJIbHBIM  HWCIOJHUTENBHBI  OpraH W
KOJUICTUAJIBHBIM OpraH yIpaBlIEHUST MOTYT OBITh CHOPMUPOBAHBI IO
VWHUIIMATUBE YYACTHUKOB (WIEHOB) KOPHOpPAIMU WUIIU B CIIy4asiX, MPSMO
MPEYyCMOTPEHHBIX 3aKOHOM.

K KOMNETEeHIIMHN KOJIJIErHaJbHOIO OpraHa yIpaBJI€HHs] OTHOCHUTCS:
KOHTPOJIb 32 JACATEIbHOCTHIO UCIIOJTHUTEIBHBIX OPTaHOB KOPIOPALMU U
uHble (YHKIIMU, BO3JI0KCHHBIC 3aKOHOM WM YCTaBOM KOPIIOpPAIlvU;

! HpI/I YCIOBHUH, YTO 3TO HC OTHCCCHO K KOMIICTCHIMWH HHBIX KOJIJICTHAJIIBHBIX OPraHOB
KOopmopanunu.
2 HpI/I YCIOBHUH, YTO 3TO HC OTHCCCHO K KOMIICTCHIWH HHBIX KOJIJICTHAJIIBHBIX OPraHOB
KOopmopanuu.
94



npaBo MoJiydyaTh WHGOOPMAIMIO O JEATCIBbHOCTH KOPHOpAIlUU U
3HAKOMUTBCSI C €€ OyXrajaTepCcKOoM M HHOW JOKYMEHTAaluWeW; IMpaBo
TpeOoBaTh BO3MEIICHUS MPUYMHEHHBIX KOPHOpAIMU YOBITKOB; MPABO
OCIIapuBaTh COBEPIICHHBIE KOPIOpAlMEl CHEJIKU; MpaBo TpeOOBATH
IIPUMEHECHUS TIOCIEICTBUM HEICWCTBUTEIBHOCTH TAaKHUX CHEIOK, a
TAaK)K€ MOCIEACTBUM  HEJCUCTBUTEIBHOCTH HUYTOXKHBIX  CJIIEJIOK
KOPIIOpalNHu.

Yemae — yupenutenpHBII TOKYMEHT Y BCEX KOMMEPUYECKHUX
KOPIIOPAaTUBHBIX  IOPUAUYECKHUX JUll. VICKIIOYEHHE  COCTaBIISIIOT
XO3SMCTBEHHBIC TOBApPUIIECTBA: WX YUYPEAUTEIbHBIM JIOKYMEHTOM
ABJISICTCS YUYPEAUTENBHBINA IOTOBOP.

6.2 Xo3s1iicTBeHHbIE TOBAPUILECTBA (II0JIHOE TOBAPUILECTBO,
TOBAPHUILECTBO HA Bepe (KOMMAHIUTHOE TOBAPUILECTBO).

X03s1iicTBEHHOE TOBAPHUIIIECTBO — KOMMEpUYeCKasl KOpIIOpaTuBHAS
OpraHu3alys C pas3JejJCHHBLIM Ha BKJaJbl ydpeauTeaed (y4aCTHUKOB)
CKJIQJJOYHBIM KaIUTaJIOM.

HopMbl 0 XO3SHCTBEHHBIX TOBApHUIIECTBAX COACPkKATCS TOJBKO B
I'K P®.

X034MCTBEHHBIE TOBApHUIIECTBA MOTYT CO37aBaThCs 6 08YX
OpP2AHU3AYUOHHO-NPABOBLIX  (popmax: TIOJIHOTO TOBapHUIECTBA U
TOBapHUIECTBA HA BEPE (KOMMAaHIUTHOIO TOBAPHUILIECTBA).

IIpennararo MaTepuaJl no ITHUM TOBaApUIIECTBAM
nepepacnpeaeuTb Ha JABe rpynmnbl. Tak Oyaer Jierde yCBOUTDH
0COOEHHOCTH KaK/JA0T0 TOoBapuuiecTBa. BTopoe ToBapuiecTBo
MOKHO PACKPBIBATH B CPABHEHHMH C MOJHBIM.

IHoano e TOBAPHUILECTBO. Honnvim npuzHaemcsa
moeapuuiecmeo, yYUacmHUKU KOmopozo (NojiHble moeapuuiu) 6
COOmMEemcmeuu ¢ 3aKJAIOUYCHHLIM  Me}COY HUMU  002080POM
3AHUMAIOMCS NPEONPUHUMAMETbCKOI 0eAMEeNbHOCMbI0 OM UMEHU
moeapuuwiecmea U Hecym OMeEemcmeeHHOCMb no ezo
ooazamenvcmeam npuHaoaedrcauwium um umyuwiecmeom (cm. 69 I'K
PD).

JaJjiee mocJieoBaTeILHO MO0 NMPHU3HAKAM 0P JIMIIA PACKPLITh
CYIIHOCTb 3THX OPraHU3allMOHHO-TIPABOBBIX GopMm.

Opeanuzayuonnoe  eourHcmeo. B TIOJIHOM  TOBapUIIECTBE
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YIPABJICHUE OCYIIECTBISETCA MO OOIIEMY COMIACHIO BCEX YYACTHUKOB,
YTO MPEIOoJIaraeT BO3MOXKHOCTh JTF000T0 y4acTHHKA 0€3 TOBEPEHHOCTH
JEUCTBOBATh OT MMEHHU TOBAPUIIECTBA B OTHOIICHUSAX C TPETbUMHU
JUIAMH, €CJIM YYPEAUTEIbHBIM JIOTOBOPOM HE YCTAaHOBJIEHO, YTO BCE
€ro y4acTHUKU BEAYT Jieja COBMECTHO, JMOO BEACHUE JeJ MOPYy4YEeHO
OTJICTIbHBIM ~y4YacTHUKaM. B TIOJIHOM TOBapuIlleCTBE YYaCTHUKU
UMEHYIOTCSI TIOJIHBIMU TOBapUIIIaMHU.

YuypenuTenbHbIM JOKYMEHTOM IIOJTHOTO TOBApHUIIECTBA SIBISETCS
YUYPEIUTEIbHBIN JIOTOBOP. Y UPEAUTEIBHBIN JOTOBOP JOIKEH COAECPKATh
CIIEYIOIME  CBEICHUS:  (PUPMEHHOE  HAMMEHOBAaHHME,  MECTO
HaXOXJICHUS; YCIOBUS O Pa3MEPE M COCTaBE CKJIAJOYHOIO KamuTalia
TOBapHILECTBA; O pa3MEpe U MOPSAJKE U3MEHEHHUS JIOJIEN KaKJI0ro U3
YYaCTHUKOB B CKJIaJIOUHOM KamuTaje; O pa3Mepe, COCTaBe, CPOKax M
MOPSIIKE BHECEHHSI MU BKJIAJIOB; 00 OTBETCTBEHHOCTHU YYAaCTHUKOB 32
HapyllIEHUE 00sI3aHHOCTEM MO0 BHECEHUIO BKJIA/I0B.

Y4acTHUKH MOJHOTO TOBAPUIIIECTBA BIIPaBe TpeOOBATh B Cy/IcOHOM
MOPSIIKE UCKITIOYEHUST KOTO-TM00 U3 YYACTHHUKOB U3 TOBAPHIIECTBA MPU
HaJIMYWU CIICAYIOIMINX YCJIOBHM: HalMUU€ €IUHOIIACHOTO pPEIICHUS
OCTAIOIIUXCS YYACTHUKOB; Tpy00O€ HAPYIICHHUE 3TUM YUYaCTHUKOM CBOMX
o0si3aHHOCTEN; 0OHApYKEHUE HECTIOCOOHOCTH YYaCTHUKA K PA3yMHOMY
BEJICHUIO JIETI.

Y4acTHHK MOJHOTO TOBAPHUILIECTBA BIIPABE BBINTH U3 TOBAPHUIIECTBA
M0 COOCTBEHHOW WHUIIMATUBE, YBEAOMHUB OO0 3TOM OCTAJIbHBIX
YYaCTHUKOB HE MEHEE, YeM 3a IIECT MeCsIeB 10 (aKTUYECKOTO BBIXO/A.
3asiBUB 00 OTKa3e OT YydacTusi B ToBapuulectBe. Eciaum momHoe
TOBApHUILECTBO CO3J]aHO HA OMPEACIIEHHBIA CPOK, TO JOCPOUYHBIA BBIXO/]
JOTYCKAETCS TOJILKO MPU HATUYUN YBAKUTEILHON MIPUYUHBI.

Hmywecmeennas 060cobnennocmo. YyacTHuK MOJIHOTO
TOBapHIIECTBA 00s3aH BHECTHM HE MEHEE IOJOBHUHBI CBOETO BKJIAJa B
CKJIQJIOYHBIM KamuTajd TOBapHUINECTBA JI0 €ro TOCyIapCTBEHHOU
peructpanuu. OcTajgbHas 4acTh JOMAKHA ObITh BHECEHA YYAaCTHUKOM B
CPOKH, YCTAHOBIICHHBIE YUPEIUTEIbHBIM JOTOBOPOM.

[IpuObuIe M YOBITKM TIOJHOTO TOBAPHUILECTBA PACTIPEACIISIIOTCS
MEXK]ly €r0 YYaCTHUKAMHU MPOMOPLHOHAIBHO UX JOJISIM B CKJIAIOYHOM
KaluTaje, €Clii MHOE HE MPETyCMOTPEHO YUPEIUTEIbHBIM JOTOBOPOM
WJIM MHBIM COTJIAllICHUEM y4acTHUKOB. He gomyckaercst cornamienue oo
YCTPAHEHUU KOTO-IM0O0 M3 YYACTHUKOB TOBApHUILECTBA OT y4dacTUs B
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NPUOBUIN WU B YOBITKAX.

Ecnu  BcrneACTBUE  TOHECEHHBIX  TOBAPHUIIECTBOM  YOBITKOB
CTOUMOCTh €TI0 UHCTBIX AaKTHBOB CTaHET MEHBIIE pa3Mepa ero
CKJIQJIOYHOTO KamWTaia, IOJyYeHHas TOBAPHIINECTBOM NPHUOBLIbL HE
pacrpeiesisieTcsi MEXJy y4YacTHHUKaMH J0 Te€X IOp, MOKa CTOMMOCTh
YUCTBIX aKTMBOB HE MPEBBICUT pa3Mep CKJIAA0YHOTO KanmuTaja (1. 2 CT.
74 TK PO).

Y4yacTHUKY,  BBIOBIBIIEMY W3  TOJHOTO  TOBAPHUILECTBA,
BBITIJIAYMBAETCS.  CTOMMOCTh  YacTH HMMYIIECTBA  TOBAPHINECTBA,
COOTBETCTBYIOIICH JI0JIE ATOTO y4YacTHHWKA B CKJIQJOYHOM KarMTasie,
€CJIM WHO€ HE TMPEAYyCMOTPEHO YUYPEIUTEIbHBIM J0ToBOpoM. Ilo
COTJIAIICHUIO BHIOBIBAIOIIETO YYACTHUKA C OCTAIOITUMHUCS YIaCTHUKAMM
BBITIJIaTa CTOMMOCTH YacTH UMYIIECTBA MOXKET ObITh 3aMEHEHA BhITauei
umyiectBa B Harype (1. 1 ct. 78 'K PD).

OmeemcmeenHocms O 0083aMeNbCMEAM. OcoOeHHOCTD
OpraHU3aIMOHHO-TIPABOBOM (POPMBI TOBAPUILIECTBA COCTOUT B TOM, UYTO
YYaCTHUKHA TIOJHOTO TOBApHUIIECTBA COJIUJIAPHO HECYT CYOCHAMAPHYIO
OTBETCTBEHHOCTh ~ CBOMM  HMMYIIECTBOM  II0  00s3aTelbCTBaM
TOBApHIIECTBA. Y YACTHUK IIOJIHOTO TOBAPHIIECTBA, HE SBIISIIONIANCS €TO
yapeautenaeM (T.e. TOT YYaCTHUK, KOTOPBIM BCTYNUJI B TOBAPHUIIECTBO
MocJ€ ero Co3JaHusd W HE TMPUHUMANT yYacTHE B  CO3JIaHHH
TOBapHIIECTBA), OTBEYACT HApaBHE C JPYTUMHU YYaCTHHKAMH II0
o0s13aTeNIbCTBAM, BO3ZHMKIIIUM JO €r0 BCTYIUICHHUS B TOBApPUILECTBO.
Y4acTHUK, BEIOBIBIIINI M3 TOBApHUIIIECTBA, OTBEYAET IO 00A3aTeIHLCTBAM
TOBApHIIECTBA, BO3HUKIINM JI0O MOMEHTa €ro BBIOBITHS, HapaBHE C
OCTaBIIMMHUCS YYACTHUKAMU @ meyeHue 08yX Jiem CO AHS YTBEPKICHUS
OTYeTa O JACATEIHLHOCTH TOBAPHUIIECTBA 32 T'OJl, B KOTOPOM OH BBIOBLI U3
tToBapuiecTsa (ct. 75 'K PD).

JlanHbIe npaBuiia JenaroT TOBApPHIIECTBO BEChbMa
NpUBJICKATEILHBIM  JUIsI ~ OW3HEC-TIApTHEPOB,  IOCKOJIBKY  TIPH
HEJOCTAaTOYHOCTH UMYIIECTBa TOBAPHUIIECTBA, K OTBETCTBEHHOCTH
MOJKET OBITh TPHBJICUCH JIFOOOM TOBAPHIIl B TIOJTHOM TOBAPHIIECCTBE WU
MOJIHBI TOBApHI B KOMMaHIWUTHOM ToBapuiecTBe. OmgHAKO 3TO XKe
HACTOPAKUBACT YYACTHUKOB TOBApHUIIECTBA W JieJIa€T TEM CaMbIM
JAHHYI0 OPTaHU3alMOHHO-TIPABOBYI0 (OpMY HETOMYJISIPHOM 7St
co3aaHus U (GyHKIIMOHUPOBAHMSI.

OTBETCTBEHHOCTh YYaCTHMKOB 3a HapylIeHHE OO0S3aHHOCTEH IO
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BHECEHUIO  BKJIQJOB B  YCTaBHBIM  KamuTal  ONpPEACISIeTCS
YUPEIUTENbHBIM  JOTOBOPOM. IIpM  HEBBINOJHEHHM  YKa3aHHOU
O00S13aHHOCTH YYaCTHUK OOsi3aH YIUIAaTUTh TOBAPHUILECTBY JECSTh
MPOIIEHTOB TOJOBBIX C HEBHECEHHOW YacTH BKJaJla U BO3MECTHUTH
NPUYMHEHHBIE YOBITKH, €CJIM HHBIE MOCIEACTBUS HE YCTAaHOBJICHBI
yUpeIUTEIbHBIM J0TOBOPOM (1. 2 ¢T. 73 'K PD).

KpoMe TOro, y4yacTHMUK TIOJIHOTO  TOBapHUIIECTBA  HECET
OTBETCTBEHHOCTh 3a COBEPIICHUE CHEJOK, OJHOPOJIHBIX C TEMHU,
KOTOPBIE COCTABIISIIOT MPEAMET JACSATEIbHOCTH TOBAPUIIIECTBA, €CIIU OHU
HE COMIACOBaHbI C OCTAJILHBIMHU TOBapuIllamMu. Pedub HUIET O caenkax,
COBEPUIEHHBIX OT CBOEr0 MMEHU B CBOMX MHTEpECAx WIM B UHTEPECAX
TPeThUX JUIl cAeNKku. [Ipu HapyllleHMu 3TOro MpaBuja TOBAPHUIIECTBO
BIIpaBE 1O CBOEMY BBIOOpPY TMOTpeOOBaTh OT TAaKOTO Yy4YacTHUKA
BO3MEIIICHHS TPUYMHEHHBIX TOBAPUILNECTBY YOBITKOB JHOO Mepenaqu
TOBAPHIIECTBY BCEM MPUOOPETEHHOM MO TAKUM CJIETIKaM BBITOJIbI.

OOpamieHue B3bICKaHUSA Ha JOJI0 YYaCTHMKA B CKJIQJ0YHOM
KaIluTaJie MOJTHOTO TOBAPHUIIIECTBA MO COOCTBEHHBIM JIOJTaM YYaCTHUKA
JOMYCKAETCsl JIMIIb MPU HEAOCTAaTKE HWHOIO €ro HuMYIIecTBa IS
MOKPBITUS 107T0B. KpeauTopsl Takoro yyacTHUKa BIpaBe MOTpeOoBaTh
OT TMOJHOIO TOBAPHUILECTBA BBIJIEJIA YACTH MMYILECTBA TOBAPUILECTBA,
COOTBETCTBYIOIIEH /10JIe JOMKHUKA B CKJIAQJOYHOM KamuTale, C IENbI0
oOpailieHus B3bICKaHUs Ha 3TO UMyIecTBO. [loayexarias BiIey 4acTh
MMYIIECTBA TOBApPUIIECTBA WJIM €r0 CTOMMOCTb OMpEAEIsieTcss Mo
OanaHCy, COCTABJICHHOMY Ha MOMEHT TIPEIBSIBICHUS KpPEIUTOpaMu
TpebdoBanus o Beiene (cT. 80 'K PD).

Hanuuue cobcmeennoco umenu. DOUPMEHHOE HaNMEHOBAHUE
MOJIHOTO  TOBApMIIECTBA  JIOJDKHO  COJepXKaTh:  JUOO  MMEHa
(HaMMEeHOBaHHUsI) BCEX €ro Y4YacTHUKOB M  CJIOBAa  «IIOJIHOE
TOBApHUILIECTBO»; JIMOO MMs (HAMMEHOBAHHE) OJHOTO WJIM HECKOIBKHUX
YYaCTHUKOB C JOOABJICHUEM CJIOB «HU KOMIIAHMS» U CJIOBA «IIOJTHOE
TOBAPHUIIECTBOY.

ToBapumiecTBO Ha Bepe (KOMMAHIAMTHOE TOBAPHILECTBO).
ToBapuiecTBOM Ha Bepe NMPU3HAETCH MOBAPULLECMEO, 8 KOMOPOM
HapAdy ¢ NOJIHLIMU MOBAPUUAMU, OCYULECMEAAIOWUMU OM UMEHU
mosapuuiecmea - NPEONPUHUMAMENLCKYIO  0€AmelbHOCHb u
omeeuarnwumu no  00A3amenvCcmeam  Mmoeapuuiecmea  C6OUM
UMy ecmeom, umeemcsa OOUH UWIW HECKOAbKO YYACMHUKOG -
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6K1A0YUKO8 (KOMMAHOUMUCMOE8), HE NPUHUMAKWUX YUACMUA 8
NPEONPUHUMAMENbCKOU — 0€AMEeNbHOCMU U Omeedanwux no
00A3amenvscmeam mosapuuiecmed, 8 nPeoenax CyMm 6HECeHHbvIX UMU
6K1a006.

Opeanuzayuonnoe edurcmeo. llojlokeHUE TMOMHBIX TOBAPHUILEH,
YYaCTBYIOIIMX B TOBAPUIIECTBE HA BEPE, U UX OTBETCTBEHHOCTH IO
o0s13aTeNnbCcTBAaM TOBapHIliecTBa onpenenstorcs npaBuwiamMu 'K PD 06
YYaCTHUKAX MOJIHOTO TOBAPHILECTBA.

JIutio MoXeT OBITh TMOJHBIM TOBAPHUIIEM TOJBKO B OJIHOM
TOBAPHUIIECTBE HA BEpE. YUYACTHUK IOJHOIO TOBAPHUILECTBA HE MOMKET
OBITH MOJHBIM TOBapHIIEM B TOBapullecTBe Ha Bepe. [lomHbIi TOBapuI
B TOBApHIIECTBE HAa Bepe HE MOXKET ObITh YYACTHUKOM TOJHOTO
TOBApHUIIECTBA. OTH OrpaHUYCHHS OOYCJIOBJICHBI TEM, UYTO IIOJHBIC
TOBapHIIM OTBEYAIOT BCEM CBOMM HMYIIECTBOM II0 00s3aTelIbCTBaM
TOBAPUIIECTBA.

Uucmo KOMMaHJIUTUCTOB B TOBApUILECTBE HAa BEpPE HE JIOIAKHO
NpeBbIIATh  0gadyams. B TPOTUBHOM Cllydya€ OHO MOMJICKUT
peoOpa30BaHUIO B XO3SMCTBEHHOE OOIIECTBO B TEUYEHHE Toja, a Mo
UCTEYEHUM HSTOTO CpOKa - JIMKBUAAIIUM B CYI€OHOM TMOPSJKE, €CIIH
YUCIIO €r0 KOMMAaHJAUTHUCTOB HE YMEHBIIUTCS 10 YKAa3aHHOTO ITpeeda.

ToBapuIiecTBO Ha BEpPE CO3MACTCS M JEUCTBYET HAa OCHOBAHUU
YUPEAUTEIBHOTO JOTOBOPA, KOTOPBIA MOANUCHIBACTCS BCEMU MOJTHBIMHU
TOBApHIAMH. Y YPEAUTEIBHBIN IOTOBOP TOBAPHUILECTBA HA BEPE NOJKEH
coJiepKaTh: GUPMEHHOE HAUMEHOBAHHUE; MECTO HAXOXKJCHUS; YCIOBUSI O
pa3Mepe U COCTaBe CKJIAJOYHOTO KalMuTalla TOBAPUIIECTBA; O pa3Mepe U
MOPSAIKE W3MEHEHUS JOJIEM KAXKIOTO W3 TIOJHBIX TOBapHUILEH B
CKJIQJJOYHOM KaluTajle€; O pa3Mepe, COCTaBe, CPOKaxX U MOPSAKE
BHECEHUSI MMM BKJIQJIOB, WX OTBETCTBEHHOCTH 3a HapYIICHUE
00s13aHHOCTEMN 10 BHECEHUIO BKJIAJI0OB; O COBOKYITHOM pa3Mepe BKIIAJIOB,
BHOCHUMBIX BKJIaJYUKAMH.

K ToBapumectBy Ha Bepe npuMeHstoTcs npaswia [' K PO o monHom
TOBAPHIIECTBE, €CIM OHU HE MPOTUBOpEUAT cnenraibHbiM HOpMam ['K
P® o ToBapuiectBe Ha Bepe. DakTUUECKH B paMKax KOMMAHIUTHOIO
TOBAPUIIECTBA «HAXOAUTCS» MOJHOE TOBAPUIIECTBO.

Ynpasnenue NEATEIBHOCTHIO TOBApHUILECTBA Ha BEpE
OCYIIECTBISAECTCA TMOJHBIMU ToOBapuiaMu. I[lopsigok ymnpaBiaeHuss u
BEJICHUSA JI€J TAakKOoro TOBAPHIIECTBA €ro IOJHBIMU TOBAPHIIAMHU
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YCTAHABJIMBACTCA HWMH II0 IIpaBUjaM, YCTaHOBJICHHBIM I ITOJIHOTO
toBapuiiecTBa (cT. 84 'K P®). Bkinaguuku He BOpaBe y4acTBOBAaTh B
yVIpaBJICHUM M BEJICHUU JIeJI ToBapullecTBa Ha Bepe. OHM MOryT
MPEJCTABIATh €r0 HHTEPEChl TOJBKO HAa OCHOBAaHUHU JIOBEPEHHOCTH.
KoMMaHAUTHUCTBI HE BIPABE OCIIAPUBATH ACUCTBUS MOJHBIX TOBAPUIIEH
10 YIIPaBJICHUIO U BEACHMIO JIe]I TOBAPHUIIIECTBA.

ToBapuIlleCTBO Ha BEpPE COXPAHSAETCS, €CIM B HEM OCTAIOTCS IO
KpaliHel Mepe OJIMH MOJIHBINA TOBapHIIl K oJuH BKJIaquuK (1. 1 cT. 86 I'K
P®). Ilpu BbIOBITUM BCEX Y4YaCTBOBABIIMX B TOBApUIIECTBE Ha BEpe
BKJIQTYMKOB TOBApPHUIINECTBO JIMKBUAMPYETCSA. B ATOM ciydae MOJHBIC
TOBApUIIM BIPABE BMECTO JIMKBUJAIMKU MPeoOpa3oBaTbh KOMMAHIUTHOE
TOBAPHIIECTBO B MOJIHOE TOBAPUIIIECTRBO.

Brnaouux mosapuwecmea na eepe umeem npaso:

1) mony4dars 4acTh MPUOBLIM TOBAPHUILECTBA, MPUYUTAIOLIYIOCS Ha
€ro JOJII0 B CKJIAJOYHOM KamuTajie, B TOPSIKE, MPeayCMOTPEHHOM
YUPEIUTEIHHBIM JJOTOBOPOM;

2) 3HAKOMHUTBCA C TOJOBBIMH OTYEeTaMH M  OajaHcaMH
TOBapHIIECTBA;

3) mo okoHYaHWHU ()MHAHCOBOIO TOAAa BBIMTH M3 TOBApPUIINECTBA M
MOJY4YUTh CBOM BKJaJ B MOPSJIKE, MPEAYCMOTPEHHOM YUPEIUTEIbHBIM
JIOTOBOPOM;

4) mepenaTh CBOIO JIOJIO B CKJIQJIOYHOM KalWTaJIe WU €€ 4YacTh
JIPYyroMy BKJIQMUUKy WIM TPEeTheMy JHIYy. BKIag4uMKu MOJb3YIOTCS
MPEUMYILECTBEHHBIM TEpe]l TPEThbUMH JIUIIAMHU MPABOM MOKYIKH JOJIH
(ee wactn).

HUmywecmeennas 060cobrenHocme.

OpranuzainvoHHo-mpaBoBas ¢opmMa TOBApUINECTBA Ha  Bepe
MO3BOJISICT MPUBJICKATh KalmuTal HE TOJIbKO MOJIHBIX TOBApHUIIEH, HO U
CTOPOHHUX JIMI] — BKJIQJIUYUMKOB (KOMMaHJIMTUCTOB). Bxiaguuk
TOBapHIIECTBA HA Bepe 00s3aH BHECTHU BKJIAJ B CKJIQJOYHBIM KaruTal.
BHecenne BKJaga yA0CTOBEPSETCS CBHUIACTEIHCTBOM 00 y4acTHH,
BBIJIaBa€MbIM  BKJIQJYUKY TOBapHUIIECTBOM. Pa3sMep CKJIag04YHOrO
KalmuTajaa 3aKOHOM He perfiameHTHpoBaH. OH JOJKEeH ObITh OMNpe/eieH
y4peauTeIbHBIM  JOTOBOpOM. HO Ha  MOMEHT  yuYpexJIeHUs
TOBAPUIIECTBO JOJDKHO 00J1a/1aTh HEKOTOPHIM UMYIIIECTBOM.

[Ipy nuKBUIAIMU TOBApHUIIECTBA HAa BEpe, B TOM YHUCJIEC B Cllydyae
O0aHKPOTCTBA, BKJIAJIUUKU UMEIOT MPEUMYIIECTBEHHOE Iepel MOTHBIMU
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TOBapUIllaMl TMPaBO HA TMOJy4YEHHUE BKJIAJAOB U3 HUMYIIECTBA
TOBapUIIECTBA, OCTABIIETOCS IMOCIE YAOBIETBOPEHUs] TPeOOBaHUI €ro
kpeauTopoB. (OcTaBuieecs MOCIE 3TOT0 HMYIIECTBO TOBAPUIIECTBA
pacmpenensercss MeEXIy TIOJHBIMU TOBapUIlaMM W BKJIaJYUMKaMU
MPONOPIIMOHATILHO UX JOJSM B CKJIaJOYHOM KalHTaje TOBapHUIIECTBA,
€CJIM UHOW TOPSIAOK HE YCTAHOBJIEH YUYPEAUTEIbHBIM JIOTOBOPOM WU
ComIallleHUEM MOJIHBIX TOBApHUIIEH U BKJIaTUUKOB (11. 2 cT. 86 'K PD)

OmeemcmeenHocms no ooazamenvcmeam. TOBapUIIECTBO Ha Bepe
OTBEYAET MO CBOMM O0O0s53aTe€IbCTBAM BCEM CBOMM HMMYIIIECTBOM.
[lTonHpie  TOBapuIlM W  KOMMAHAMTUCTBI  COJIUJAPHO  HECYT
CyOCHIMapHyI0 OTBETCTBEHHOCTDH O 00s13aTEILCTBAM TOBAPUILIECTBA HA
Bepe. Ilpu »STOM TONHBIE TOBAapHUINM OTBEYAIOT BCEM CBOUM
UMYIIECTBOM, & KOMMaHIUTUCThI TOJBKO B IMpeJesiax CyMM BHECEHHBIX
VMMM BKJIAJIOB B CKJIQJIOYHBIN KauTall.

Hanuuue cobcmeennoco umenu. OUPMEHHOE HAWMEHOBAHHE
TOBapHUIECTBA Ha Bepe JOJDKHO  cojAepkarhb JUOO  UMEHa
(HaMMEHOBAaHUSI) BCEX MOJIHBIX TOBAPHUILEH U CIIOBA «TOBAPHILECTBO HA
BEpe»  WIM  «KOMMAaHJIUTHOE  TOBApHUIIECTBO»,  JHUOO UM
(HauMeHOBaHHWE) HE MEHEe 4YeM OJHOI0 IIOJIHOTO TOBapHIla C
n00aBJICHHEM CJIOB «M KOMIAHUS» W CJIOBa «TOBAPHUIIECTBO HA BEpE»
WA «KOMMaHJIUTHOE TOBAPUIIIECTBO.

6.3 Kpectbsinckoe (pepMepckoe) Xx03511CTBO

CommacHO  JEUCTBYIOLIEMY T'paXJaHCKOMY  3aKOHOJATEIbCTBY
KpecThsiHCKOE ((depmepckoe) xo3saiicTBo (nanee mo Tecty — KDX)
MOXET (PYHKIMOHUPOBaTh 0€3 00pa3oBaHMs IOPUIUUYECKOTO JIMLA U C
00pa3zoBaHUEM IOPUIUYECKOTO JHIIA.

[IpaBoBoit craryc K®X 0e3 o0Opa3oBaHus OPUIUYECKOTO JIHIA
peramentupyercss ['K PO (ct. 86.1, 257-259) u denepanbHbIM
3akoHOM OT 11.06.2003 No 74-®3 «O KpecTbsiHCKOM (pepmMepcKom)
xo3sicTBe». KOK 0e3 oOpazoBaHMs IOpUAMYECKOTO JIMIIA JEHUCTBYET Ha
ocHoBaHuM ComiamieHus.

K®X 0e3 o0pa3zoBaHusi HOPUIHYECKOr0 JUIA — OObEIMHECHHE
rpaXk/iaH, CBA3aHHBIX POJICTBOM U (MJIM) CBOMCTBOM, UMEIOIIUX B OOIIEH
COOCTBEHHOCTH  HMMYIIECTBO M  COBMECTHO  OCYIIECTBIISIOIINX
MPOU3BOJICTBEHHYI0O M HMHYK)  XO3SIMCTBEHHYIO  JI€SITEIBHOCTD
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(Opou3BOACTBO, MEPepabOTKy, XpaHEHUE, TPAHCHOPTUPOBKY U
pean3alKI0 CEJIbCKOXO3IMCTBEHHOW MPOAYKIIMHK), OCHOBAHHYIO Ha HX
anyHoM ydactud (1. 1 ¢t 1 3akoHa «O KpecTbsHCKOM ((hepMepCKOM)
XO3SUCTBEY).

Ynenamu pepMepCKOro X03siiicTBa MOTYT OBITh:

1) cynpyru, ux poauTenu, A€TH, OpaThs, CECTPbl, BHYKH, a TaKXe
JNeAymKA U 0a0yIIKU Ka)XJI0ro U3 CynpyroB, HO He Ooyiee 4eM U3 Tpex
ceMei. Jletn, BHyKH, OpaThsi U CECTPHI WICHOB (hepMEPCKOTO X035HUCTBA
MOTYyT OBITh TMPUHATBI B WICHBI (PEPMEPCKOTO XO35UCTBA MO
JOCTUXKEHUU UMH BO3pacTa IIECTHA/IIATH JIET;

2) rpaxaaHe, HE COCTOSIIIME B POACTBE C MIIaBOW (hepMepCcKOro
X03siicTBa. MakcuMaabHOE KOJIMYECTBO TAKUX TPAKIAH HE MOXKET
MPEBBIIIATH ISITh YETOBEK.

B ortHomenusx c¢ TperhuMu JmnamMu OT uMeHH KDX 06e3
o0pa3oBaHMs HOPUIWYECKOTO JIMIa BBICTYMAeT €ro IJlaBa, KOTOPbIN
JOJDKEH  OBITh  IPEABAPUTEIBHO  3apETUCTPUPOBAH B KadyeCTBE
WHJIUBUYATBHOTO MPEAITPUHUMATENS.

NmyiiiecTBO (hepMepCKOro X03sMCcTBa MPUHAMICKUT €ro WwieHaM Ha
MpaBe COBMECTHON COOCTBEHHOCTH, €CJU COMIAIICHUEM MEXIYy HUMHU
HE YCTAHOBJICHO UHOE.

K®X, co3paBaeMbIM B KadecTBe HPHAMYECKOr0 JIMIA,
npusHaemcsa O000po6oObHOE O00beOUHeHue 2pa)xcoaH Ha OCHO8e
YjaeHcmea O  COBMECHHOU  NPOU3BOOCHEBEHHOU UIU  UHOU
X03AUCMEEHHOU 0eAMEeNbHOCMU 6 001acmu CcelbCKo20 X03AUCmed,
OCHOBGAHHOU HA UX JIUYHOM yyacmuu u 00veounenuu yienamu KOX
umyuiecmeennvlx 6ki1aooe (n. 1 Cm. 86.1 I'K PD).

HesrenbHocTh KOX, co3maBaeMoro B KadyeCTBE HOPUAUYECKOIO
nuua, perynupyercd cT. 86.1 'K PO.

Opunuueckoe nuio — KOX moxeT ObITh CO34aHO TpakJaaHaMH,
BEJIYIITUMH COBMECTHYIO JICSITEILHOCTh B 00JIAaCTH CEILCKOTO X035HCTBa
0e3 00pa3oBaHMUS HOPUIUYECKOIO JMIIAa Ha OCHOBE COIJIAIICHHUS O
cozganun KOX (m. 5 ct. 23 'K P®). To ecTh ropuauyeckoe JHIO —
K®X moxxeT OBITh CO3JaHO TOJBKO HAa OCHOBE YK€ CYIIECTBYIOIIEIO
K®X 6e3 obOpa3zoBanusi topuauueckoro juima. Mmymectso KOK ¢
npaBaMu OPUAUYECKOrO JIMI[a MNPUHANICKUT €My Ha IIpaBe
COOCTBEHHOCTH.

K®K ¢ nmpaBaMu HOPUIAYECKOTO JIMIA HECET OTBETCTBEHHOCTH IO
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CBOMM 00s13aTEILCTBAM BCE CBOUM UMYIIECTBOM. YJIeHBI KPECThSIHCKOTO
(bepMepckoro) Xo3sMCTBa, CO3JAHHOTO B KayeCTBE HOPUINYECCKOIO
Ui, HECyT N0 o00s3aTenbCcTBaM KpPECThsHCKOTO  ((pepmepckoro)
X035IUCTBa CyOCHINapHYIO0 OTBETCTBEHHOCTb.

[To muenuto E. A. CyxaHoBa, BbIJICJICHUE B Kaue€CTBE OTACIbLHOU
opranu3aniioHHo-nipaBoBoi  ¢opmbl  KDX  HeoOOCHOBaHHO MO
CICAYIOUIUM MPUYUHAM: JIMYHOE YYACTHUE YJICHOB B JiesiTebHOCTH KDX
HAMlOMHAHAET CTATyC Y4YaCTHHKA B TOJHOM TOBapuIIeCTBE. Bce yieHbI
K®X HecyT 1o ero o0s3aTeabrCTBaM HEOTPAaHUYEHHYIO CYOCHIHAPHYIO
OTBETCTBEHHOCTh JIMYHBIM MMYIIECTBOM, YTO INPH OTCYTCTBUH KaKHUX-
an00 TpeOOBaHMM K €ro yCTaBHOMY WM CKJIQJOYHOMY KamuTaily
daxktuueckn  mpeBpamaer K®X B pa3HOBUIHOCTh  MOJHOTO
ToBapuiecta. He caywaiiHo mnpaBuna o KOX nomenieHsl
3aKOHOJATEIEM B MOApa3Aena o ToBapuinecTBax (mogpasa. 3.1 § 2 . 4
'K P®), yTto npsiM0 rOBOpUT O TOM, YTO 3aKOHojarenb cuutact KOX
Pa3HOBUHOCTHIO TOBapI/IHIeCTBl.

6.4 Xo3siiicTBeHHBbIE 0011ecTBA (001IECTBO ¢ OTPAHUYCHHOMI
OTBETCTBEHHOCTHI0, AKIIMOHEPHOE 0011eCTBO)

Xo351licTBEHHbIe 00IECTBA — KOPHOPAMUBHbBIE KOMMepUecKue
Op2aHU3AUUU C PA30CIeHHbBIM HA 001U yupeoumeneil (Y4acmHuKos)
ycmasuvim Kanumanom. Hmywecmeo, cozoannoe 3a cuem 6K1a006
yupeoumesnen  (yUaCMHUKOB), a maKxyce NpPouzee0eHnHoe u
npuoopemennoe - X03AUCHEEHHbIM  00UWLECMBOM 68  npouecce
oesamenvHOCmU, NPUHAldIeHcum Ha  npase  coOCmMEEeHHOCHMU
X03AUCHMBEHHOMY 00Uiecma).

X034iCTBEHHBbIE OOIIECTBA MOTYT OBITh CO3JaHbl B JIBYX
OpraHU3allMOHHO-TIPaBOBBIX (hopMax: oOmEecTBa ¢ OrpaHUYECHHOU
OTBETCTBEHHOCTHIO U AKIIMOHEPHOTO OOIIIECTBA.

Xo3siCTBEHHBIE ~ OOIIecTBa  Haubojiee  MOMNYJSAPHBI  CPEIH
npeAnpuHuMareneii. Bo MHOroM 3TO CBsi3aHO CO crenudukon
OpraHu3aIu yIIpaBJICHUS XO3SUCTBYIOIITUM 00I111eCTBOM,
Mpearoaralned  KOpnoparuBHOE  (COBMECTHOE)  YIIpaBJICHUE

! Cyxanos E. A. CpaBHHTeIbHOE KOPIOPATHBHOE MpaBo : MoHorpadus. M.: Craryr,
2014. C. 192.
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NEATEIIbHOCTBhIO  XO3SIMCTBEHHOTO O0IIeCTBAa. IJTO TO3BOJIAET €ro
YYaCTHHUKAM CaMOCTOSITENIbHO ONPEAETATh LEIU U 3a1a4d IEITEIbHOCTH
oO1iecTBa, pa3Mepbl (PUHAHCOBBIX BJIOKECHUN M CHUCTEMY YMNpPaBJICHUS
X035IUCTBEHHBIM OOIIECTBOM.

NmymecTtBo  yupeauteneid  (y4acTHHKOB)  000COOJE€HO  OT
MMYIIIECTBA X035MCTBEHHOI'O OOIIIECTBa, KOTOPOE (OPMUPYETCS 3a CUET
BKJIaJI0B, BHOCUMBIX yUpEIUTENISIMU (YUaCTHUKAMH).

OO0umecTBO ¢ OrpaHMYeHHOM OTBETCTBEHHOCTHI (Jajnee 1o
Tekcty — OOQ) mnpexacraBiasger coOOMl XO3sSUCTBEHHOE OOIIECTBO,
YCTaBHBIN KalUTaja KOTOPOTO pa3JiesieH Ha 10JIH.

HesrenprocTh OOQO perymupyercs B ocHOBHOM [K PO wun
®enepanbabiM  3ak0oHOM 08.02.1998 Ne 14-d3 «O06 obmiecTBax ¢
OTPAaHUYECHHON OTBETCTBEHHOCTHIO». YUPEIUTEIbHBIM JOKYMEHTOM
OOO sABAAIOTCSA YUPEIUTENBHBIN JOTOBOP U YCTAaB.

Uucno yuactHukoB OOO MokeT ObITh OT OAHOTO J0 NATHAECATH. B
Cllydyae TPEBBIINIEHUS MaKCUMaJlbHOro uuciaa ydactTHukoB OO0O
MOJITICKUT MPE0OPa30BaAHUIO B aKIIMOHEPHOE OOIIECTBO B TEUCHHE TOa,
a MO0 MCTEYEHHHM HTOTO CPOKAa M HEBBIMOJIHEHUM AAaHHOW OOS3aHHOCTH
OOO nomIeXuT JUKBUAAIUA B CyIeOHOM MOPSIKE, €CIU YHUCIO €ro
YYaCTHUKOB HE YMEHBIIWTCS 10 YKa3aHHOIO Mpeaena. Y4YacTHUKaMHU
OOO moryT ObITh (PU3NYECKUE WM IOPUIUUECKUE JINIIA.

YeraBubiit kanutai B OO0 (kak U B JIIOOOM JPYyTroM IHOPUANYECKOM
JUIE) ONpeAeNsieT MUHHMMAJbHBIA  pa3Mep €ro HMMYIIECTBa,
rapaHTUPYIOIIETO HWHTEPEChl €ro KpeauTopoB PasMep ycTtaBHOrO
karmutaga B OOO nomkeH OBITh HE MEHEE JECATH ThICSY PyOJiei.
YcTaBHBIA KanmuTaadl COCTOMT W3 HOMHUHAJIbHOM CTOMMOCTHU JOJEU
YYaCTHHUKOB 000"

Yyactaukun OOO He OTBEYAIOT MO €ro 00s3aTelIbCTBaM W HECYT

! HoMmuHanbHYIO CTOMMOCTH JONM B YCTABHOM KaIMTale CleAyeT OTIMYaTh OT ee
JNIEUCTBUTENIBHOM  CTOMMOCTU.  JleMCTBHUTENbHAS CTOMMOCTHh jJoju  ydactHuka OO0
COOTBETCTBYET YacTH CTOMMOCTH 4YUCTBIX akTuBOB OOO, NMponopuHOHAIBHON pa3Mepy €ro
noinn. Pazmep HOMMHaNIBHOW CTOMMOCTH B ycTaBHOM Kamutane B OOO BbIpakaercs B BHJE
NPOIIEHTOB MM B BHUie Apobu. Hampumep, B yctaBHOM Kamutane OOO paszmepom 10000
pyOneit nons enuHCTBEHHOTO ydacTHUKA cocTaBisieT 100%. To ecTs, HOMUHAIbHAST CTOUMOCTh
nomu — 10000 py6neit. Pasmep umctbix aktuBoB — 20000 pyOmeil (4UCThle aKTHUBBI — 3TO
peasibHasi CTOMMOCTb HMYILECTBA, HMMEIOLIErocs y OOIIEeCTBA, €XKEroJHO OmpenenseMas 3a
BBIUETOM €0 JIOJITOB, TO €CTh Pa3HULA MEXKIY akTuBaMH U oOs3aTenbeTBaMu OOO0). YuurthiBast
pa3Mep YUCTBIX aKTUBOB MOJKHO Y3HAThb JIEWCTBUTENBbHYIO CTOMMOCTH JOJH, OHA COCTaBJISET
20000 pybneii.
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PUCK YOBITKOB, CBSI3aHHBIX C JEATEIBHOCTHIO OOIIECTBA, B Mpeenax
CTOMUMOCTH TPHUHAJICKAINIMX UM JI0Je. YYacTHUKH OOIIeCTBa, HE
MOJIHOCTHIO OIUIATUBIIME JIOJU, HECYT COJHUJAPHYIO OTBETCTBEHHOCTH
1o o0s3aTebcTBaM OO0IIEeCTBa B Ipejeiax CTOMMOCTH HEOIJIaYeHHOM
YaCTH JOJIM KaXJI0TO U3 YYaCTHUKOB.

dupMEeHHOE  HaMMEHOBaHME  OOIECTBA C  OTPaHUYCHHOUN
OTBETCTBEHHOCTBIO JIOJKHO COJAEpKaTh HAaWMMEHOBAaHUE OOIIECTBA U
CJIOBA «C OTPAHUYECHHOUN OTBETCTBEHHOCTBIOY.

AKIIMOHEpHOe o0mecTBOo (Jaree mno Tekcty — AO) -
XO35IUCTBEHHOE OOIIECTBO, YCTABHBIM KalmMTajl KOTOPOro pas3feieH Ha
OIIPEAECIICHHOE YHUCIIO AKIMM.

HestenbHOocTh AQO perynupyerca B ocHOBHOM DenepanbHbIM
3akOHOM OT 26.12.1995 Ne 208-®3 «O0 aKIMOHEPHBIX OOIIECTBAX.
YupeaurenbubiM 10KyMeHTOM AQO SIBIISIETCS yCTaB.

AO moxcem ovimo nyoauunvim (0anee — I1AQO) u nenyonuunvim.
OcHoBHOE paznuuue Mexay 3TuMu Bugamu AO cocTouT B crmocobe
pasMmernieHuss U oOpamieHus ux aknuil. B myomuuneix AO  akiuu
pa3MENalTCcsl MyTeM OTKPBITOM MOANUCKUA U IMyOJIMYHO OOpaIlarTcs B
COOTBETCTBUHU C 3aKOHOJATEIHLCTBOM O IIEHHBIX Oymarax, T.€. aKIUH
nyonuyHoro AO MokeT mpuoOpecTH JI000e 3aMHTEPECOBAHHOE JIUIIO.
B nenyOonmuunbpix AO akiuu pa3sMenialoTcs Mo 3aKPBITOM MOIMKUCKE U
myOJIMYHO HE 00OpalllaroTcs, T.€. aKI[UM MOTYT MPUOOPECTH TOJBKO JIUIIA,
onpeneneHHble yuacTHUKaMu AO.

MakcuManbHOE U MUHMMAJbHOE YUCJIO YYACTHUKOB B MyOJUYHOM
AO ne omnpenenero. B HenyOnuynom AQO 4HCIO YYaCTHUKOB MOMKET
OBITh OT OJHOrO A0 MATUAECATH. YyacTHUKamMu AQO MOryt OBbITh
rpaxaaHe U IOPUINYECKUE JTUIIA.

Y4acTHUKH aKIMOHEPHOro oOIIecTBa (aKIMOHEPHI) HE OTBEYAIOT
Mo ero o0fA3aTeIbCTBAM M HECYT PHUCK YOBITKOB, CBSI3aHHBIX C
NeATEeIbHOCTBIO OOINECTBa, B MpeJesiax CTOMMOCTH TMPUHAIICKAIINX
VM aKIvi.

MuHUManbHBIA pa3Mep yCTAaBHOTO KamuTajda B HemyOnumuHom AQO
coctapmsier 10 000 py6neir, B myomuaaom AO — 100 000 pyOGseit.
VYeraBubii kamutal AQO COCTaBISAECTCA W3 HOMHHAIBHOM CTOMMOCTH
akiuii AO, nipuoOpeTeHHbIX akuuoHepamu. [Ipu yupexnaenun AO Bce
€ro aKIMU JOJDKHBI OBITh paclpeiesICHbl Cper YIpeauTeNeH.

Ycrap AO 10oKeH colepskarh MOJIHOE (UPMEHHOE HAMMEHOBaHUE
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oOImecTBa M yKa3aHHE Ha €Tr0 OpPraHM3aIllMOHHO-TIPABOBYI0 (GOpMYy —
akIuoHepHoe o0miecTBo. [IydomnaHoe akIMoOHEpHOE OOIIECTBO JOJIKHO
cojiep)KaTh yKa3aHHE Ha TO, YTO OOIIECTBO sABIsAeTCA MyOoaudHbiM. AO,
cozmannbie A0 01.09.2014 wu otBewaromme npuszHakam [TAQO,
MPU3HAIOTCS TAaKOBBIMA HE3aBHUCUMO OT YKa3aHHS Ha JOTO B WX
HAaNMCHOBaHUH.

6.5 IIpou3BoaCTBEHHbIE KOONIEPATUBDI

Hcropuuecku KOOTIEPaTUBbI OCHOBBIBAJIUCH Ha ujee
B3aMMOIIOMOIIIA YKOHOMHUYECKH CJIa0bIX CyOBEKTOB, KOTOPBHIE MOTJIH
CTaTh KOHKYPEHTOCIIOCOOHBIMU M Pa3BUBATHCS B YCJIOBHUSX PHIHOYHOIO
X035IUCTBA TOJIBKO IyTeM OOBbEAMHEHUS] CBOMX CHII U CpeacTB. [loaTomy
W3HAYaJIbHO KOOMEPATUBBI OOBEIUHSAIN TOJIBKO (DU3UUYECKUX JIUII,
npodeccHoHaJbHO  3aHUMAIOIIMXCS  OJHOPOJHOM  XO3SHCTBEHHOM
NEeATEeIbHOCTbIO, HampuMmep, MPOU3BOAUTENICH  CEIbXO3MPOIYKIIMU
(bepmepoB).

OcHOBHOI 3amaueil JIFOOOTO KOOTEpaTUBa SIBISETCS COACHCTBHUE
MPOMBICITY WJIM WHOM HKOHOMHUYECKOW JEATEIIbHOCTU CBOUX UJICHOB.
CrnenoBarenbHO, €ro MPOU3BOACTBEHHAS NIESITEIBHOCTh JOJKHA OBITH
CBA3aHa C XO3AMCTBEHHOM JESITEIBbHOCTHIO €r0 YYaCTHUKOB U
HalpaBJicHa Ha €€ MaTepuajbHYI0 TOMJIEPKKY, a HE TOJbKO Ha
MOJIyYE€HHE TPUOBLIH.

IIpon3BOACTBEHHBIH KOONEPATUB (aAPTeib) — 310 000P0BOIbHOE
00beouHneHnue 2paxcoan u IpUOUUecKuUx auly Ha OCHOBe Yi1eHCmea 0
COBMECMHOU  NPOU3ZBOOCHIBCHHOU UMW  UHOU  XO3AUCHMEEHHOU
0esamenbHOCmuU, OCHOGAHHOU HA UX JIUYHOM MPYO0OM U UHOM
yuacmuu U  00vbeOuUHeHuUu  e20  uaeHamu  (yuacmHuxamu)
UMYULeCIBEHHBIX NAEBHIX 83HOCOB.

JleaTenbHOCTh MPOU3BOJACTBEHHBIX KOOIEPATUBOB PETYIUPYETCS B
ocHOBHOM ['K P® u ®enepansubiM 3ak0HOM OT 08.05.1996 Ne 41-03
«O TIPOU3BOJICTBEHHBIX KOOIEpATUBAX». YUPEIAUTEIbHBIM IOKYMEHTOM
MIPOM3BOJICTBEHHOI'O KOOTIEpaTHBa SBJISICTCS YCTaB.

VYyactre OpuanYecKuX JIUIl B JESITEILHOCTH MPOU3BOJICTBEHHOIO
KOOTIEpaTuBa MOXET OBITh TOJBKO B CIyYasix, HPEAyCMOTPEHHBIX
3aKOHOM MJIM YCTaBOM ITPOM3BOJICTBEHHOTO KOOIIepaTHBa.

Uucno YineHOB KOOIEpaThuBa HE JOJKHO OBITh MeHee namu.

106



MakcuManbHOE YHCIIO — HeorpaHudeHHO. KoornepaTuB AEHCTBYET MO
NPUHIKNIY «OTKPBITOM JBEpW», Omaromapsi dYeMy HCKIIOYaeTCs
MOHOIIOJIM3AIIMS KOOIEPAaTHBOM (COIO30M KOOMEPAaTHBOB) OTICIbHBIX
cep PKOHOMHYECKOM ACATEIHHOCTH, T.K. 000N €€ y4aCTHHUK MOIKET
T00MBaThCS TIpHEeMa B COOTBETCTBYIOIIMM KOOMEPAaTHB WM COO3
KOOMEPATUBOB. YKCIIO WICHOB KOOIEpATHMBA, BHECUINX MAa€BOW B3HOC,
YYacTBYIOIIUX B JIESATEIBHOCTH KOOMNEpPAaTHBA, HO HE MPUHUMAIOIIMX
JJUYHOTO TPYAOBOIO Y4YaCTHsI B €ro JACITEIbHOCTH, HE MOXKET
MPEBBIIATh ABAALATH MATH IPOILICHTOB YHCJIA YJICHOB KOOIIEpATHBA,
IMPUHUMAIOIINX JIMYHOE TPYAOBOE YUaCTHE B €r0 JACSITEIbHOCTH (1. 2 CT.
7 @3 O npou3BOJCTBEHHBIX KOOTIEPATUBOB).

TpaZuIMOHHO, 4YJ€HAMH KOOIIEpaTHBA SBJIAIOTCS TPaKIAHE,
o0naaloNIe paBHBIMU MPaBaMU U OOS3aHHOCTAMHU IO YIIPABJICHUIO.
Kaxxaplii 4jeH KoomepaThBa MMEET OAWH TOJ0C Ha 00IeM coOpaHuH,
YTO WCKJIFOYAET KOHIEHTPAIUIO YIIPABICHU B OMHUX pykKax. [Ipu sTom,
B KOOIEpaTHBE HEBO3MOKHO YJICHCTBO 0O€3 rojoca H, Kak CIEJICTBUE,
MOSIBJICHUE PA3HBIX KATETOPUN YUYACTHUKOB.

HmMy1iiecTBO, HaxoJdIIeecs B COOCTBEHHOCTU MPOU3BOJCTBEHHOTO
KOOIIEpaTrBa, JACIUTCA HA Mah €ro YWICHOB B COOTBETCTBUU C YCTABOM
koornepatuBa. CymMMa BCEX MA€B B JICHE)KHOM BBIPAKEHUHM COCTABIISIET
naeBoil (GoHJ KooTiepaTUBa.

YsieHbl TTPOU3BOJICTBEHHOTO KOOIEpaThBa 00s3aHbl BHOCHUTH CBOU
nmaeBble B3HOCHI. [laeBoM B3HOC M mal — HE OAHO M TO xe. Ilam
YYUTBHIBAETCS TOJIBKO B CTOUMOCTHOM BBIPaXEHUU, YTOOBI OMPEICIUTh
pa3Mep ydacTus 4ieHa KoolepartuBa B ero umymiectse. [lomumo
11aeBOI0 B3HOCA Mai BKJIFOYAET B C€0s KOOTIEPaTUBHBIE BBITLIATHI.

[IpuObUIL  MPOU3BOACTBEHHOTO KOOIEpAaTUBA  paclpenessaeTcs
MEXIy €ro 4J€HaMM B COOTBETCTBHHU C MX TPYINOBBIM y4aCTHEM, €CIIH
WHOM TIOpSJIOK HE MPEAYCMOTPEH 3aKOHOJATEIILCTBOM M yCTaBOM
KOOTIEpaTHBa.

KoomeparuB  oTBewaeT 10 CBOMM  00s3aTeIbCTBAaM  BCEM
MIPUHAJJICKAIIUM eMy MMYIIECTBOM. Oco0eHHOCTBIO
MPOM3BOJCTBEHHBIX KOOIEPATUBOB SIBJISIETCS TO, YTO MX WICHBI HECYT MO
00s13aTeNbCTBAM  KOOIEpaTuBa CyOCHJAMApHYIO OTBETCTBEHHOCTh B
pasmepax © B TIOPSJKE, KOTOPbIE IIPEAYCMOTPEHBI 3aKOHOM O
MPOU3BOJCTBEHHBIX  KOOIIEpaTUBaXx W  yCTaBOM  KOOIIEpaTUBa.
KoorneparuB He oTBeYaeT 1Mo 00s13aTeIbCTBAM €0 YJICHOB.
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OOparieHrie B3bICKaHUS HA Al 4jieHa KOOTIEpaThBa 0 €0 JIMYHBIM
J0JITaM  JTOMYyCKAeTCsl JIMIIb NPU HEJOCTAaTKE MHOTO HMMYIIECTBA JIJIst
MOKPBITHS TAaKUX JIOJATOB B TIOPSJKE, MPEAYCMOTPEHHOM YCTaBOM
KoorepaTrBa. B3bIickaHHMe MO JUYHBIM JOJTaM 4YJIeHa KoolepaThuBa He
MOXKET OBITh O0OpaIieHo Ha HeaeauMbIi ¢oHa Koomneparusa (m. 3 cT. 13
@3 ot 8 masg 1996 1. No 41-D3 «O npou3BOACTBEHHBIX KOOIIEPATHBAX).

dupMeHHOE HAMMEHOBAHHE KOOIEpaTHBa JIOJDKHO COJEPKaTh €ro
HAMMEHOBAaHUE U CJIOBa «IPOW3BOJICTBEHHBIM KOOIEpPAaTUB» WIU
«apTeiby.

6.6 Xo3s1iicCTBEHHbIE MAPTHEPCTBA

X03MCTBEHHOE MAPTHEPCTBO — CO30AHHAA 08YyMA uau 0osnee

Jauuamvu KommepueckKan op2anuszavun, 6 ynpaejienuu
0esimeibHOCMbIO Komopoﬁ 6 coomeemcmeuu c zpaowdaucxum
3AKOHO0AmMenbCmeom npuHumarom yuacmue YUacmHuuKu

napmuepcmea, a makdyce UHble TUUA 6 npederax U 6 oOveme,
Komopvie  npedycmMompeHnvl  co2iauieHuem 00  ynpaeieHuu
napmuepcmeom (n. 1 cr. 2 ®3 or 03.12.2011 Ne 380-®3 «O
XO3SIMCTBEHHBIX MTAPTHEPCTBAXY).

JesaTenbHOCTh XO34MCTBEHHBIX napTHepcTB perynupyercs ['K PO
u @enepanbHbiM 3ak0HOM OT 03.12.2011 Ne 380-D3 «O X035MCTBEHHBIX
MMApTHEPCTBAX».  YUPEIUTEIbHBIM  JOKYMEHTOM  XO3SKMCTBEHHOIO
IapTHEPCTBA SBISECTCS YCTaB.

B X03s1CTBEHHOM MNapTHEPCTBE JOJKHO OBITh HE MEHEE JIByX HE
OoJiee MATUIECATU YYAaCTHUKOB. MIMU MOTYT ObITh TpakaaHe U (WJIH)
IOPUINYECKUE JTULA.

OCOOEHHOCTBIO XO3SMCTBEHHBIX NAPTHEPCTB ABISIETCA TO, YTO
CUCTEMa OpPraHOB M MX KOMIIETEHIHS OINPEIEIAETCS HCKIIOYUTEIBHO
BOJIEM MX YYAaCTHHUKOB, a HE 3aKOHOM. VICKiItoueHre npeayCMOTpEHO IS
€AVUHOJIIMYHOTO MCIIOJHUTEJIBHOTO OpraHa IapTHEpPCTBAa, KOTOPBIA B
00s3aTE€IbHOM MOPSJIKE JOKEH OBITh M30paH W3 4YKMCiIa YYaCTHUKOB
NapTHEPCTBA.

Craryc XO34MCTBEHHOTO IAPTHEPCTBA M CTATYC €0 YYaCTHHKOB
ONPENEIAIOTCST B KOPIIOPATUBHOM  CONJIAIIEHUHM, KOTOPOE HMMEET
KOH(QUIECHIUAIbHBIA XapaKTep U JIOMYCKaeT MOJIHOMPABHOE y4acTHE B
HEM JIIOOBIX TPEThUX JUIl (KOTOPBIE MIPU 3TOM MOTYT HE HECTH HUKAKHUX
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00s13aHHOCTEN HU TMEepe]l mapTHEPaAMU, HU Tepe]l TapTHEPCTBOM, HO B TO
K€ BpEMs YaCTUYHO WJIH T[OJHOCTBIO YCTPAaHUTh MApPTHEPOB OT
YIIPABJICHUS TAKOU Kopnopauneﬁl.

B X03s11iCTBEHHOM MapTHEPCTBE OTCYTCTBYET 3aBUCUMOCTh CTEIICHU
y4acTus B €ro ympapieHHHM (B TOM YHCJIE y4acCTHUE B PaCHpECICHHUU
NpUOBUIM U TIOTallleHUM YOBITKOB) OT pa3Mepa BKjIaJa B CKJIAJOYHBIM
KaluTajdl [apTHEPCTBA. YUYACTHUKU XO3SUCTBEHHOIO TMapTHEPCTBA
BIIPABE YCTAHOBUTH JIO00OE pacmpeielieHHe MpaB W O0O0s3aHHOCTEH
KOHKPETHBIX MMAapTHEPOB, HUKAK HE COOTBETCTBYIOIIEE pa3Mepy HX
BKJIaJI0B B UMYIIIECTBO MMAPTHEPCTRA.

Kaxaprii yyacTHMK mTapTHEpCTBa O00s3aH BHECTH BKJIAA B
CKJIaJIOYHBIM KamuTajd NapTHepcTBa. BKiIajg B CKIAJOYHBIA KamuTal
MapTHEPCTBA MOXKET OCYILECTBISATHCS I€HbIaMU, APYTUMHU BEIIAMU WU
UMYIICCTBEHHBIMH TpaBaMH JUOO HWHBIMH HMMEIOIIMMHU JICHEXKHYIO
OIICHKY MpaBaMHU.

[TapTHEpCTBO HECET OTBETCTBEHHOCTH MO CBOMM 00s3aTEILCTBAM
BCEM MPUHAICKAIUM €My HUMYyIIecTBOM. [lapTHepcTBO HE oTBeuaer
1o 00s3aTeILCTBAM CBOUX YYACTHUKOB.

Eciau B ciydae OTCYTCTBUS WM HEJOCTATOYHOCTH y MAapTHEPCTBA
UMYIIECTBA U1 YAOBIETBOPEHUS  OOSA3aTEILCTB  MApTHEPCTBA
noTpedyeTrcst oOpallleHre B3bICKaHUSI Ha MPUHAJICKAIUE MapTHEPCTBY
UCKJTIOYMTEIbHBIC  TIpaBa  Ha  Pe3yIbTaTbl  WHTEIJIEKTYaJbHOMU
NEeATEeIIbHOCTH, 00s3aTeNbCTBA MAPTHEPCTBA MEPE] €ro KpeAUuTOpaMHU
MOTYT OBITh TIOJIHOCTHIO WM YAaCTUYHO HCIOJHEHBI OT WMEHHU
napTHEpCTBa  OAHUM W3  YYaCTHUKOB  MapTHEPCTBA. YUACTHUK
MapTHEPCTBA, WCIOJHUBIIMNA 00A3aTEIbCTBO MMAPTHEPCTBA, HMEIOT
MpaBO pPErpeccHoro TpeOOBaHUS K TMApTHEPCTBY B  pa3Mepe
yaoBieTBOpeHHOro TpedoBanus (1. 4 ¢T. 3 @3 ot 03.12.2011 Ne 380-D3
«O XO3SIUCTBEHHBIX TAPTHEPCTBAX)).

dupMEeHHOE HAUMEHOBAHHME IMAPTHEPCTBA JIOJDKHO COJIEPXKATh €ro
HAaWMEHOBAHUE U CJIOBA «XO3SIMCTBEHHOE MAPTHEPCTBOY.

6.7 YuuTapHsbie npeanpusaTis (rocylapcTBeHHbIE U
MYHHIHMIIAJIbHbIC YHUTAPHbIC NPEANPUATUHS, YHUTAPHOE Ka3eHHOE
npeanpusTue)

! Cyxanos E. A. CpaBrutensHoe KoprmopaTtuHoe mpaso. M.: Craryr, 2014. C. 136 —
137.
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Poccuiickass ®enepanusa, €€ CyObEKTHI W MYHHUIIMIATIbHBIC
oOpa3oBaHHsI ~ AaKTUBHO  Y4YaCTBYKOT B  TI'paKJaHCKO-IIPaBOBBIX
MMYIIIECTBEHHBIX OTHOIICHUSAX. MHOrma OHHU SBIISIIOTCSA IIPSIMBIMU
YYaCTHUKAMM  XO3SHMCTBEHHBIX OOINECTB, a WHOIJA BBICTYHAIOT
yupeauTeassMd M COOCTBEHHHKaMH  HMMYIIECTBA  YHUTAPHBIX
IOPUANYECKUX JINII.

YHuTapHoe npeanpusitie — KOMMepYecKas Op2aHu3auus, He
HaO0eleHHasa nPaeoMm COOCHEEHHOCMU HA UMYULECME0, 3aKPENIeHHOe
3a Hell coOCmEEeHHUKOM.

JlesTenbHOCTh  YHUTAPHBIX  TNPEANPUATAN  peryaupyercs B
ocHOBHOM 'K P®, denepanbHbiM 3akoHOM OT 14.11.2002 Ne 161-D3
«O TOCYIapCTBEHHBIX U MYHHUIIUNAIBHBIX YHUTAPHBIX MPEATPUITUIX Y.
YupenutrenbHbIM JOKYMEHTOM YHUTAPHOTO MPEANPUATHE SBIISETCS €ro
yCTaB. YHUTApHOE NPEANPUITHEC MOXKET HMMETh TIpakJIaHCKHE IIpaBa,
COOTBETCTBYIOIIME  MpPEAMETYy U  LEeIsAM  €ro  JeATeJIbHOCTH,
MIPEyCMOTPEHHBIM B YCTaBE.

YHuUTapHble  NPEANPUIATHU  CO3AAIOTCS  JUIsi  YIPaBJICHUS
rOCYIapCTBEHHBIM, perHOHaIbHBIM 15R10 | MYHUIIUTIATIbHBIM
UMYIIIECTBOM. lOCydapCTBEHHbIE W MYHULMIAJIbHBIE MPEANPUITHS
BIIPABE CAMOCTOSITEJILHO PACHOpSHKAThCA 3aKPEIJICHHBIMM 32 HUM
aKTUBAaMH, TMPOU3BOAUMON TPOAYKIIMEH W JOXOJaMH OT TMPOJAXKH
TOBApOB, BBIMOJHEHUS Pa0OT WIM YCIAyl. YHUTapHbIE Ka3CHHbIC
MPEANPUATHS MOTYT JIeJIaTh 3TO TOJIBKO C COTIACHSs COGCTBEHHHKA .

Yuumapnwie npeonpuamusn mozym ovims cieoyrouiux 6uoos:

—  yHUTapHble  MPEANPUSATHS,  OCHOBAaHHBbIE  Ha  IIpaBe
X03SMCTBEHHOTO BEJICHUS: benepanbHOE rOCYJapCTBEHHOE
NPEANPUATHE U TOCYIAPCTBEHHOE Npeanpusitiue cyobekra PO (manee mo
TEKCTY benepanbHOE roCydapCTBEHHOE peaNpUsITHE u
TrOCYIapCTBEHHOE  TMpeanpuiarue cyobekra PO  umeHywTcs —
roCcyAapCTBEHHOE MPEANPUITHE), MYHULIUTIAIBHOE Hpezlnpm{mez;

— YHUTApHbIC MPEANPHUATHS, OCHOBAaHHBIC Ha IIpaBe ONEPATUBHOTO
ympaBiieHus:  (eaepanipbHOe  Ka3eHHOE  MPEANPHUATHE, Ka3eHHOE
npeanpustTie cyobekta P®, MyHUIIMNAIbHOE Ka3€HHOE MpEeAIpUsITHE

1 B CI/IJ'Iy TOro, 4TOo 3a YHI/ITapHBIMI/I Ka3CHHbBIMU HpCI[HpI/ISITI/ISIMI/I I/IMylL[eCTBO
3aKPEIUICHO Ha IIPaBe ONEPAaTUBHOIO YIPABJICHMUS.
2 ®IYTL T'YI u MYII cCOOTBETCTBEHHO.
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(masiee Mo TEKCTY — YHUTAPHOE KA3€HHOE MPEANPUSITUEL).

B rocymapcTBEHHOM M MYHUIIMIAIBHOM MOPEANPUATUA 00pa3yeTcs
yCTaBHBIN (DOH]I, MUHUMAJIBHBIN pa3Mep KOTOPOTO COCTABIISICT HE MEHEE
gem 500 000 pyOseit (st ToCyaapCTBEHHOTO MPEANPUSTHS), U HE
menee yeM 100 000 pyOGueit — 11t MyHUIIMITAIBHOTO MPEAITPUSTHA.

B kazeHHOM NpeanpusaThu yCTaBHbIN GoH HE popMUpyeTcs.

Nmy1miecTBO yHUTAPHOTO NPEANPHUATHS NPUHAMICKUT HA TIPaBE
cooctBenHoctu Poccuiickoit  ®enepanun, cyobekty Poccuiickoii
denepanu  WIM  MyHUIUNAIbHOMY  oOpaszoBaHuto.  CosznaHue
YHUTAPHBIX TPEANPUSATUN Ha OCHOBE OOBEAUHEHUS UMYIIECTBA,
HaxOJAIIETOCs B  cOOCTBEHHOCTH P®d, ee CyOBeKTOB WIH
MYHUIIMTIAJIBHBIX 00pa3oBaHui, He nomyckaercs. (OcoOEHHOCTHIO
YHUTAPHBIX NPEANPUATHI ABISECTCA TO, YTO UX UMYIIECTBO HEJICIUMO U
HE MOXKET OBITh pacmpeeeHO 0 BKJIaaM (JI0J15M, TasiM), B TOM YHCJIE
MEXTy paOOTHUKAMU TIPEATPUATHS '

YHuUTapHOE NPEANPUATHE OTBEYAET 10 CBOUM 00s13aTeIbCTBAM BCEM
MPUHAUIEKAIINM €MY HMMYIIECTBOM. YHUTApPHOE MPEANPUATHE HE
HECET OTBETCTBEHHOCTh IO 00s3aTeNbCTBAM COOCTBEHHHMKA €ro
MMYIIIECTRA.

CoOCTBEHHHK  HMMYIIECTBA  yYHUTAPHOTO  MNPEANpUATHS, 34
UCKJTIOYECHHEM COOCTBEHHMKAa HMYIIECTBA YHHUTAPHOTO Ka3eHHOTO
NpeAnpusTAs, HE OTBEYAeT IO 00s3aTelbCTBAM CBOETO YHUTAPHOIO
npeanpusatus. COOCTBEHHMK HWMYIIECTBA Ka3€HHOIO MPEeANpUSTUS
HECET CYOCHIMapHYH0 OTBETCTBEHHOCTh IO 00s3aTEIbCTBAM TaKOIO
MPEINPUATHS TTPU HETOCTATOYHOCTH €TI0 UMYIIIECTBA.

[lonmHoe (QupMeHHOE HAWMMEHOBAHWE TOCYAApPCTBEHHOTO WJIU
MYHUIUNAIBHOTO  NPEANPUSATHS  JIOJDKHO  COJIepKaThb  CJIOBA
«penepanbHOE TOCYJAPCTBEHHOE TMPEANPUITUE», «TOCYAAPCTBEHHOE
MPEANPUATHACY WM «MYHULMIAIBHOE NPEANPUATHE» W YKAa3aHUE Ha
cCOOCTBEHHMKa ero umyiectBa - Poccuiickyto ®enepaiuio, CyObEKT
Poccutickoit denepanuy Wi MyHUITUIIAIBHOE 00pa30BaHue.

! VHurapHbIe TpeANpHUATHS TOTYUHIA CBOE HA3BaHHE OT JIATHHCKOTO CIOBA «UNitasy,

YTO O3HAYAET «CAUHCTBOY.
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IMIABA 7. HEKOMMEPYECKHME KOPIHOPATHUBHBIE
IOPUIMUYECKHUE JULIA

HexomMMepueckue KOpHopaTuBHbIE OpPUAMYECKHE JHLIA —
ropuouueckue auya, Komopvle He npeciedyrom u3zenedeHue npuobliu
6 Kauecmeée OCHOGHOU UeldU C80ell O0eAMeIbHOCMU U He
pacnpeoenaom RNOJYYEHHYI) HBPUOLLIL MeHCcOy YUACMHUKAMU,
yupeoumenu (Y4acmHUKU) KOMOPLIX RPUOOpemarom npaso yuacmus
(unencmea) 6 HuUX u hopmupyrom ux evicuiuili opzax ynpaejiernus (CT.
123.1 T'K PD).

YupenutrenbHbIM JOKYMEHTOM HEKOMMEPUYECKON KOpIIOpaTUBHAS
OpTraHMU3aIUM SIBISIETCS YCTaB.

HexoMMmepueckue KOpHIOpaTHUBHBIE OpraHu3alvyd CO3/Jal0TCi B
OpraHU3allMOHHO-TIPABOBEIX (PopMaxX MOTPEOHUTENHCKUX KOOIIEPATHBOB,
OOIIIECTBEHHBIX OpraHU3allMi, accouMaluii (COI30B), HOTApHAIbHBIX
majar, TOBapUIIECTB COOCTBEHHHMKOB HEIBMKMMOCTH, Ka3auybHX
00IIIeCTB, BHECEHHBIX B TOCYJAPCTBCHHBIN PEeCTp Ka3aubUX OOIICCTB B
Poccutickoit deneparun, a Takke OOIIMH KOPEHHBIX MaJIOYMCICHHBIX
HapoaoB Poccuiickon denepanum.

Hexommepueckas KOpIIOpaTHBHAasI OpraHu3alus SIBIISETCS
COOCTBEHHUKOM CBOETO UMYIIIECTRA.

HexomMepueckne KOpPIOpaTUBHBIE HOPUIWYECKUE JIMIA BIIPaBE
3aHUMAaThCS JIESTENIbHOCTBIO, MpUHOCsIIeH noxon. Crienyer pa3ianyarb
MOHATHUS  «IPEANPUHUMATEIbCKAs ACATEIBHOCTE» (KOTOPBIM MOTYT
3aHUMAaTbCs KOMMEPYECKHE IOPUAUYECKHUE JIMIA), U «IPUHOCSIIAS
JIOXO/ ACATEIBHOCTH» (KOTOPOM MOTYT 3aHUMAaThCsl HEKOMMEPYECKUE
opuandeckue nauia). [Ipu3Haku npeanpuHUMaTeIbCKON JIeSITEIbHOCTH
omnpenesieHbl B 'K PD, B To Bpems Kak MPU3HAKKA MPUHOCSIIEH JT0XO]T
JesITeIbHOCTH — HeT. [1odToMy Ha mpaKTHKE BO3HHUKAIOT CIIOKHOCTH C
COOTHOIIIEHNEM 0003HAYEHHBIX ITOHSITHH.

O4eBUAHO, UTO HPUHOCAWAA 00X00 O0eAMEIbHOCHMb — TIOHSTHE
OoJjiee IIMPOKOE, YeM IMpeaNnpuHUMATEIbCKas JAesATeNbHOCTh. Ilo
oOIeMy TpaBuily K TMPUHOCAIICH TOXOA JEATEIbHOCTA OTHOCAT
NpuoOpeTeHre M peaM3alldi0 ILIEHHBIX Oymar; ydyacTue B JPYTrHX
KOMMEPUYECKMX M HEKOMMEpPUYECKMX OpraHM3alusix; I0Jy4YeHHUE
YJICHCKUX B3HOCOB; Pa30BbI€ CACIKH C UMYIIECTBOM, HE OOIadaroine
MPHU3HAKOM CHCTEMaTHYHOCTH; MOJIy4YeHHUE J0X0Aa OT IMOKEPTBOBAHUM,
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PEHTBI, HACJICOBAHUS U IPOY. pa3pEIICHHBIX HCTOYHUKOB.

B cr. 2 ®enepanbHoro 3akoHa oT 12.01.1996 Ne 7-®3 «O
HEKOMMEPYECKUX oOpraHm3anusax» (maizee mo Tekety — D3 «O
HEKOMMEPUYECKUX OpraHU3allusax») YKa3aHbl Cephl JIesATeIbHOCTH, B
KOTOPBIX  OCYIIECTBIISIETCS  INMPUHOCAIIAS  JIOXOA  JCSITEIbHOCTb:
coIlMaJIbHasl, KYJIbTypHas, oOpa3oBaTebHas, Hay4Has,
0JIaroTBOpUTENIbHAS, YIIpaBICHYECKas U ITpod. Takyke HY>KHO IIPOBOJAUTH
pa3IMYNE 1O HNPUSHAKY CUCMEMAMUYHOCMU W3BJICUCHUS TMPHUOBLIH,
BBEJICHMUS pa3InMyds IOHATUH MNPHOBUIM M J0XOAa, pacIpeesIeHUs
npuObLIn. I[Ipy 3TOM moOcCHenHUN NMpU3HAK UIPAeT BAXXKHYIO POJib, TaK
KaKk MMEHHO OH XapaKTEepHU3yeT OCHOBHYIO IEIb JI€ATECIbHOCTH
HEKOMMEPUYECKON OpraHu3aliiu .

Jls MpeINPUHUMATEIbCKON EITEIILHOCTHU XapaKTepHO
CHCTEMAaTHYEeCKOe IOoJydYeHne mnpuObplIn (HEe JJoxoda), KoTopas
pacopenensieTca ~ MEXIy  y4YaCTHUKAMUA  MPEANPUHUMATEIIbCKON
nesaTenbHOCTH. IIpuHOCAImas  J10Xoa  ACATEIbHOCTh  CBA3aHA C
MOy4eHHeM Joxoda (He MpUObUIM), HE HOCHT CHCTEMaTHYECKOTO
XapakTepa U J0X0J HE PaclpeaessieTCss MEXAY YYaCTHUKAMMU.

HexomMmepueckne opraHu3aiiiyi BIpaBe 3aHUMAaThCs TFOOBIM BUJIOM
MPUHOCAIIECH JI0XOA JESITEIbHOCTA NpU COOJIONCHUU CIEAYIOIIMNX
yCioBui: 1) AEATENTbHOCTh HE 3ampelieHa 3aKOHOM; 2) NeSITEIbHOCTh
NpeayCcMOTpPEHa YCTaBOM; 3) BEICHHE JESATEIbHOCTH O0€CIeYeHO
UMECIOIIUMCS Y HEKOMMEpPUYECKOM OpraHu3aluyd HMYIIECTBOM; 4)
JESITEIbHOCTh COOTBETCTBYET LEJSAM JEATEILHOCTH HEKOMMEPYECKOM
OpraHu3allluM U CIYKUT €€ JOCTUKECHUIO.

7.1 IloTpeduTEabCKHE KOONIEPATHBBI

IHoTpeOuTENbCKUIT KOONEPATUB — OCHOG6AHHOE HA YJleHCHee
000p060IbHOE 00bEOUHECHUE 2PANHCOAH WU 2PANHCOAH U FHOPUOUYECKUX
JAUY 6 UenaAX YOOGNeMEOPEHUA UX MAMEPUATbHBIX U UHbBIX
nompeoHocmeil, ocyuiecmeniemoe nymem 00vbeOuHeHus e2o UieHamu
umyuiecmeeHnvlx naeswvlx 63nocoe (ct. 123.2 I'K PO).

JlesTenbHOCTh MOTPEOUTENbCKUX KoomepaTuBoB peryiaupyercs 'K

! Teproruna T. B. IlpeanpuHHMAaTenbckas WIH MPUHOCSIIAS JOXO[ AEATETBHOCTH
HEKOMMEPUYECKUX OpraHW3aluid: MPOOJIEMBI TPaXKAAHCKO-TIPABOBOTO  PETYJIHpOBaHUS //
IOpuanuecknii BectHuk Camapckoro ynusepcurera. 2018. T. 4. Ne 3. C. 16.
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P® u uHbIMH crOenualbHBIMU 3akoHamu (Hampumep, DenepalibHbIM
3akoHOM OT 30.12.2004 Ne 215-®3 «O XWIMIIHBIX HAKONMUTEIBHBIX
kooneparuBax», OenepanbHbiM 3akOHOM OT 08.12.1995 Ne 193-D3 «O
CEJIbCKOXO3SIUCTBEHHONW ~ KOoomepauuu» ¢ JAp.) YUpeauTeIbHbIM
JIOKYMEHTOM MOTPEOUTENHCKOTO KOOIIEpaTHBa SIBIISETCS YCTaB.

[ToTpeburenbckue KOOTIEPaTUBbI CO3/IAl0TCS B HEeJsIxX
YIIOBJIETBOPEHHS IIOTPEOHOCTEM MX YJICHOB B TOBapax, paborax H
ycayrax. IlocpencTBoM co3fgaHus MOTPEOUTENBCKUX KOOTEPATUBOB
MPOUCXOAUT OOBEIUHEHUE TPAXKIAH JJIsl TOCTUKEHUS OOIMX LieJiel Ha
OCHOBE COIVIACOBaHHBIX U PaBHBIX BO3MOXKHOCTEH.

Kaxnplii y4yacTHUK KoomneparuBa (MaWIIUK) 0O0JIalaeT MpaBoOM
rojoca B IMPUHATUHU PEIICHUN M B PACHPEICICHUU UMYIIECTBA MEKIY
y4aCTHUKAMHU, C YUYETOM UX JICSTCIbHOCTH.

UneHpl MO OTHOIICHUIO K TOTPEOUTEITHCKOMY KOOIEPATHUBY
o0namaoT 00s3aTeIbCTBEHHBIMM TIpaBaMu  TpPeOOBaHUS, XapaKTep
KOTOPBIX 3aBUCUT OT BHJA KOOIMEpAaTHBAa W KOHKPETHBIX IIEJeH ero
co3ganusi. OIHUM U3 HHUX SBISIETCS IPABO 4YJIEHA KOONEpaTUBa
TpeOoBaTh  MPEAOCTABJICHUS  HUMYIIECTBA WJIM  OCYIIECTBICHUS
ONPENEICHHBIX  JCHUCTBUH B  IEIAX  YAOBJIETBOPEHHUS  CBOMX
norpeoHocrel. st  OAHMX ~ KOONEPAaTUBOB  yIOBJIETBOPEHHE
MOTPEOHOCTEW WICHOB HOCHUT IOCTOSHHBIM Xapakrep, s IPyTuxX —
BPEMEHHBIM.

B OTIINYUE oT POU3BOJICTBEHHBIX KOONIEPaTUBOB,
MOTPEOUTETHLCKHUE KOOIMEpPAaTUBb HE HWMEIOT I1IEJIbI0 H3BJICUCHUE
npubsu. Kpome TOro, mjisi MOTPEOUTEIHCKOTO KOOIepaTHBa HET
00s3aHHOCTH €ro MallIMKOB MPUHUMATH JIMYHOE TPYIOBOE y4acTHE B
NeATEeIbHOCTU KOOIepaTrBa.

B Tedenue Tpex MecsIieB Nocie YTBEPKICHUS €KEeroIHOro OaiaHca
YIeHbl ~ MOTPEOUTENBCKOTO  KoolepaTuBa  OOfA3aHbl  IMOKPBITH
oOpa3oBaBIIMECS YOBITKH MMYyTEM BHECEHUS JOTOJHUTEIBHBIX B3HOCOB.
B cnydae HEBBINIOJHEHUS 3TON OOS3aHHOCTH KOONEPATUB MOXKET OBITh
JUKBUJIUPOBAH B Cy€OHOM MOPSIKE MO TPEOOBAHUIO KPEAUTOPOB.

UneHsl MOTPEOUTEIBCKOTO  KOOIEpaTHBa  CONMAAPHO  HECYT
cyOcHIMapHyl0 OTBETCTBEHHOCTh IO €ro o0sA3aTeahCTBaM B Ipejesax
HEBHECEHHOM 4YaCTHU JOMOJHUTEIBHOTO B3HOCA KaXJOIO0 M3 YJIEHOB
KOOIIEpaTHBa.

HanmeHoBaHuE  MOTPEOUTENBCKOTO  KOONEpaTMBa  JIOJKHO
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COoJZiep)KaTh yYKAa3aHHWE HAa OCHOBHYIO II€JIb €ro JCSITEIbHOCTH, a TaKXKe
CJIOBO  «KoOoIlepaTuB». Hampumep, «rapaxHblii», «KPEIUTHBINY,
(OKUJIUIIHO-CTPOUTEIBHBINY, «CHA0KEHUYCCKUI» U IPyTHE.

HauMenoBanue oOIIecTBa B3aMMHOIO CTpPaxOBaHUS JOJDKHO
COJIEpKaTh CI0BA «IOTPEOUTEITHCKOE OOIIIECTBOY.

7.2 O01mecTBeHHbIE OPTAHN3ALMH U 001eCTBEHHbIE IBUKEHU S

I'paxmane MMEIOT IpaBO Ha OOBEAWHEHHE MyTEM CO3JIaHUs Ha
JTOOPOBOJILHOM OCHOBE OOIIECTBEHHBIX OOBCAMHEHUN IS 3alUThI
OOIX MHTEPECOB U JIOCTHIKCHMS OOIIUX IICIICH.

ITon 00IIIeCTBEHHBIM 00bLeIMHEHHEM ROHuUMaemcs
000p060JIbHOE, CAMOYNPAsIAEMOe, HeKOMMepUecKoe hopmupoeanue,
CO30AHHOE NO UHUUUAMUEE 2Pa’xcoaH, 00beOUHUBUIUXCA HA OCHOBe
00uWHOCIMU UHmMepecoe 01 peanuzauuu 00uux yeneil, YKa3aHHvlx 6
ycmaee 00uiecmeenno20 00beOuHeHUs.

OO1iecTBeHHbIE OOBEIUHEHUS MOTYT CO3/laBaThbCsl B OJHOM W3
CICAYIOIIUX  OpPraHU3allMOHHO-TIPABOBLIX  (opM:  0OIIeCTBEHHAas
opraHuzanus; OOIIECTBEHHOE JIBMKCHHE, OOIICCTBEHHBI (DOHI;
0OIIIECTBEHHOE YUPEKJACHUE; OpraH OOIECTBEHHOW CaMOACATCIIBHOCTH;
nonutnueckas maptus (cr. 7 depepanpbHoro 3akoHa oT 19.05.1995 Ne
82-®3 «O0 00IIeCTBEHHBIX 00bEAMHEHUSIXK) (manee mo Tekcty — D3
«O0 0O0I1IECTBEHHBIX 00BEAMHEHUIX).

OcHoBHas 1€ BCEX OOIIECTBEHHBIX OOBEIUHEHUN — BBIPAKCHHUE
MO3UIIMM TOW WIM MHOW TPYNIBI JIMI 10 COIUAIBHBIM HJIH
MTOJINTHYE CKHUM BOHpOC&Ml. Yamie Bcero oOIIeCTBEHHBIE O0OBEIAMHEHUS
CO3JIAIOTCS B CBS3M C HEOOXOAUMOCTBIO PEIISHHS COIHMAJbHBIX
npooseM. Hampumep, B CBSI3M C YXYAIIEHUEM 3KOJIOTUM, B CBS3H C
MaJICHUEM YPOBHS JOBEpHUs y HACEJICHUS K rOCYyIapCTBEHHBIM OpraHaM
yIPaBJICHUS U TOJUTUYECKUM TAPTHUAM, KEJTAHUEM BIIMATH HA PEIICHUE
roCydapCTBEHHBIX BOIIPOCOB.

YupenurensimMu OOIIIECTBEHHOTO 00BbEeTUHCHUS SIBIISTFOTCS
dbuznueckue JUIAa U OPUAUYECKHE JHUIla — OOIIECTBEHHBIC
00BEeTUHEHUS.

OO0urecTBeHHAsI OPraHU3ANUSA HPeOCmaesisen coooil 0CHOBAHHOE

Hampumep, oOuiecTBeHHbIE MOJIOACKHBIE OOBEIWHEHUS OTPaXKalOT HHTEPECH
MOJIOJEXKH.
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Ha uneHcmee u OOWHOCMU UHmMeEpPeco8 000p06oabHOE 00beOuUHeHue
2pasrcoan ona  y0061emeopeHus OYXO06HBIX  UU UHBIX
HeMamepuaibHblX HOMPEeOHOCmell, NPeOCmaesieHus u 3auiUmol
00uuUXx uHmMeEpeco8 U OOCHUNCCHUA UHBIX HE NPOMUBOPEYAUUX
3axony yeneii (ct. 123.4 'K PD).

JlesTenbHOCTh  OOIIECTBEHHBIX  OOBEAMHECHUH  PEryaupyeTcs
MHOTOYHMCJICHHBIMA HOPMATHBHBIMHM aKTaMH, CPEAU KOTOPHIX 0c000€
Mecto 3aHuMaer ®3  «OO0  OOmIECTBEHHBIX  OOBEIUHEHUIX K.
VYupeautenbHbIM JIOKYMEHTOM OOIIECTBEHHON OpraHu3alli SIBIISCTCS
ycraB. KommuecTBo yupenutenei oOOIIECTBEHHOW OpraHM3aluyd He
MOXET OBITh MeHee mpex.

OpzaHvl 00UleCMBEHHBIX OP2AHUIAUUIL:

— cbe3n  (koHpepeHnus) win oOmee coOpaHue — BBICIHIUN
PYKOBOZAIIMN OPraH;

— BBIOOpHBI KOJUIETHAJbHBIM OpraH, IOAOTYETHBIM CBHE3IY
(koH(pepeHIMU) Uiu o0IIeMy COOpPaHUIO — MOCTOSIHHO JIE€UCTBYIOIIUMA
PYKOBOZAIIMN OPraH;

— ©IUHOJMYHBIA HCHOJHUTEIbHBIN opran (a B Ciaydasx,
MPEIyCMOTPEHHBIX  3aKOHOM HWJHM yCTaBOM, B  OOIIECTBEHHOM
OpraHu3alluu MOXKET OBITH oOpa3zoBaH KOJUIETHAIbHBIM
UCTIOJHUTENbHBIM  OpraH) — TIOCTOSIHHO JCHCTBYIOIIMH  OpraH
yIIpaBJICHUS, PEIIAOIINN TEKYIIIHE BOMPOCHI ICSITEILHOCTH.

OOuiecTBeHHAsT OpraHu3aius SBISETCS COOCTBEHHHMKOM CBOEIO
uMyIlecTBa. Ee ydacTHUKM (UJ€HBI) HE COXPAHSIOT UMYIIECTBEHHBIC
MpaBa Ha MEpelaHHOEC MU B COOCTBEHHOCTh OpTaHU3aIlid UMYIIECTRBO,
B TOM YHCJIC Ha YWICHCKHE B3HOCHI.

VYyacTHuKY (WieHBl) OOIECTBEHHOM OpraHM3allid He OTBEYAIOT 110
00s13aTeNbCTBAM OpraHu3allii, B KOTOPOM YyYacTBYIOT B KaudecCTBE
YJICHOB, a OpraHu3allys He OTBEYaeT MO 00s3aTEIbCTBAM CBOMX YJICHOB.

OO1IecTBeHHBIE OpraHu3allii MOTYT OOBEIMHATHCS B aCCOIMAIIUH
(coro3bl) B nmopsake, yctaHoBiaeHHOM ['K PO.

OO0mecTBeHHOE JBHKEHUE — COCHOAULee U3 YUACHHUKO8 U He
umewuiee UneHCmea Maccoeoe oduiecmeeHnHoe 00veOuHeHue,
npecieoyrouiee couyuanbhvle, NOJUmMUYecKue U UHbvle 00UleCmeeHHO
nonesHnvle ueau, noooepircusaemvle y4aCMHUKAMU 00UIeCHBEHHO20
osudicerus (cT. 9 @3 «OO6 00IIECTBEHHBIX 00BECIUHEHUIX).

YupenuTeabHbIM ~ JOKYMEHTOM  OOIIECTBEHHOI'O  JABMXKCHUS
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ABseTCs ycTaB. B 0O0IIECTBEHHOM JBMKEHHM CO3HAIOTCS OpTaHbI
VIPAaBJIEHUSA,  KOTOPbIE  AHAJOTUYHBI  OpraHaMm  YyIpaBJICHUS,
CO3/I1aBa€MbIM B OOIIIECTBEHHON OpraHU3alliM, 3a OJHUM UCKIIOYCHUEM:
CAUHOJINYHBIN HUCIIOTHUTENIBHBIA OpTraH B OOIIIECTBEHHOM JIBMKCHUHU HE
obOpazyercs.

HecMoTpst Ha CXO0XeCTb, OOIIECTBEHHbIC OpraHu3allud |
OOIIICCTBEHHBIC JBHKEHHS MMEIOT MHOro pasznuduid. OOIiecTBEeHHbIC
OpTaHMU3alMHU — 3TO BCETa OTHOCUTEIIbHAS ABTOHOMHAS T'PYMIIA JIFOACH,
OpPUEHTHPOBAHHAs Ha JIOCTHIKEHHE HEKOTOPOH 3apaHee (PMKCHPOBAHHOM
1eJId, peann3amus KOTOpor TpeOyeT COBMECTHBIX M KOHCTPYKTHUBHBIX
JIEMICTBUM HA OCHOBE ONPEACIICHHBIX MPOLEAYP U npaBwil. B otimnyue ot
OOIIICCTBEHHBIX OpraHu3aliii OOIECTBEHHbIC MABIKCHUS HE BCEr/a
OOBEIMHSAIOT C€AWHOMBIIIJICHHUKOB, MOTYT BKJIIOUWTh TPYIIbl U
TEUCHUS, OOBCAMHUBIIHMECS W3 TaKTHYCCKUX COOOpaXECHHH W
pACXOISIIUECS B MPOTPAMMHBIX YCTAaHOBKAX.

OO1IecTBEHHBIE OpraHM3allid, B OTJIMYHE OT OOIIECTBEHHBIX
JIBMXKEHUN, UMEIOT YETKYIO CTPYKTYPY, YCTaB, IIOCTOSHHOE YJIEHCTBO, B
CUIy Yero OHM Oojee yCTOMYMBBI, pacrojiaratoT OOJIBIINMU
BO3MOXKHOCTSIMH JIJISL PEIISHUS 00IECTBEHHBIX IIPOOIEM.

7.3 Accoumanuu (COr03bI)

Acconmanus (cor03) —  ocHoseannoe  Ha yneHcmee
HeKoMMepuecKas Op2anu3zauus, CO30aHHAn 011 NPeOCMmAaAGIeHUs U
3augumol 00uUX, 8 MOM Yucie npogheccuoHanbHbIX, UHMEPECO8, 03
00CMudICeHUs1 00UWeCmMEEeHHO NOJIE3HbIX Uelell, A MAaK)}ce UHbIX He
NPOMUBOPEUAUUX 3AKOHY U UMEIOUWUX HEKOMMEPUEeCKUll Xapakmep
yenei (1. 1 ct. 11 @3 «O HEKOMMEPUECKUX OPraHU3ALUSIX).

JlesTenbHOCTh accoruaius (CO30B) B OCHOBHOM PEryJIUpyeTCs
I['K P®D, ®3 «0O HekoMMepuecKuX opraHuzanusax». Coro3sl
(accoumanuu) OOIIECTBEHHBIX OOBEIWHEHUM CO3/Ial0TCS HAa OCHOBE
yUpPEAUTEIbHBIX JOTOBOPOB M (MJIM) YCTAaBOB, MPHUHATBHIX COH3aAMH
(accoruanusiMu).

B opranmuzanumoHHO-paBoOBOMl  Qopme accoumanuu  (COr03a)
CO3/IaIOTCS, B YAaCTHOCTH, OOBEAMHEHHS JIHUI, HMECIOIUEe IeIIMU
KOOPAMHAIIHIO X MpEANMPUHAMATEILCKOM IeSTEIbHOCTH,
MpEeJCTaBICHUE M 3alllUTy OOIMX MMYILIECTBEHHBIX HHTEPECOB,
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npodecCuoHalbHble OOBEAMHEHUS TPAXKIaH, HE HUMEIOLIUE IIEJIbIO
3allUTy  TPYAOBBIX MpaB WU  HHTEPECOB  CBOMX  YJICHOB,
npodeccuoHagbHble OOBEIUHEHUSI Tpa)XKJaH, HE CBSI3aHHBIE C HX
y4aCTHEM B TPYAOBBIX OTHOIICHHUAX (OOBEIWHEHUS OICHIIMKOB, JIHII
TBOPYECKUX MPODECCHU U IPYTHE), CAMOPETYINPYEMbIC OpTaHU3AIUN U
X OObCTMHCHUS .

[Tostomy, cornacHo m. 3 cT. 50 'K P®, k accomuanusm (coro3am)
OTHOCATCA, B TOM  4YHCJIE, HEKOMMEpPYECKHME  IapTHEPCTBA,
CaMOpEryJaupyeMble  OpraHu3alu, OO0beAUHEHUs pabdoTomaresnei,
o0beNMHEHUST  NMPO(PECCHOHAIBHBIX  COIO30B,  KOONEPAaTHUBOB M
OOIIIECTBEHHBIX OPraHU3aIldi, TOPTOBO-IIPOMBIIIIICHHBIE TTaJIaThI.

Bwmecre ¢ Tem, B popme accoruaiuu (Cor3a) He MOTYT CO3/1aBaThCs
npodeCCUOHANIbHBIE COI03bI PA0OTHUKOB, MOJMTUYECKUE MApPTHU HU
OOIIECTBEHHBIE  OpTaHU3AIlM{,  JOIMYCKAIOIMINE  HUCKIIOYHUTEIBHO
WHJUBUIyaIbHOE YJEHCTBO TpaXkJaH, a TakkKe CO3JaBacMbIc
rpaxJaaHaMHi pa3HOOOpa3HbIe OOINECTBa MO HMHTEpecaM, WU KIyObI
(CIOopTHBHBIC, JIMTEPATYPHO-XYA0KECTBEHHBIE, (PUIATCIUCTUUCCKAE U
T.J.), TIOCKOJIbKY BCE€ OHM JOJKHBI OTHOCUTBCS K OOIIECTBEHHBIM
OPraHM3aLISIM IPAXKIAH".

Acconmanus (Cor3) SBISIETCS COOCTBEHHHMKOM CBOET0 MMYIIECTBA,
CaMOCTOATEJILbHO OTBEYAET IO CBOMM 00s3aTEIbCTBAM BCEM CBOUM
UMYIIECTBOM, €CJIM MHOE HE MPEIyCMOTPEHO 3aKOHOM B OTHOIIECHUM
accolualuii (CoOrx30B) OTJEIbHBIX BUJIOB.

Accomuanus (Coro3) HE OTBEYAeT MO 00sA3aTeIbCTBAM CBOHMX
YJICHOB, €CJIM MHOE HE MPEIYyCMOTPEHO 3aKOHOM. UJIEHBI acCOIHMalUU
(coro3a) HE OTBEYAKOT MO €€ 00s3aTeabCTBaM, 3a HCKIIOYEHHEM
CllydyaeMm, €CJIi 3aKOHOM WJIM YyCTaBOM accouuaruu  (Ccor3a)
npeaycMoTpeHa cyocuauapHas oTBeTCTBeHHOCTh (. 3 c¢r1.123.8 T'K
P®). Hanpumep, 4diieHbl acconuamnuu (Cor3a) HECYyT CyOCHIMapHYIO
OTBETCTBEHHOCTh MO 00s3aTebCTBAM 3TOM accolualuu (Cow3a) B
pasmMepe U B TOPAJAKE, MPEAYCMOTPEHHBIX €€ YUYpPEIUTEIbHBIMU
nokyMeHTaMmu (1. 4 cT. 11 @3 «O HeKOMMEpPUECKUX OpPraHU3aIUsIX»).

! B kadectBe OpuMEpoOB acconuranud (COIO3OB) MOKHO TPHUBCCTU TOProBO-

MIPOMBIIIJIEHHBIE MajaThl, 00bEMHEHHSI aJBOKATOB, HOTAPUYCOB, OLIEHIIINKOB, JHI] TBOPUECKUX
npodeccuii, 00beAMHEHUS] CAMOPETYIUPYEMbIX OpraHU3aIUi.
2 CyxanoB E. A. CpaBHHTENbHOE KOPIIOPATHBHOE MpaBo : MoHorpadms. M.: Cratyr,
2014. C. 150.
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HanmeHnoBaHue accoruaiuu (Cor3a) J0KHO COEpKaTh YKa3aHHE
Ha OCHOBHOM MPEIMET JESITEIbHOCTU YWICHOB 3TOM acCOLMaIUM (COr03a)
C BKJIIOYCHUEM CJIOB «aCCOITUAIIMS) HUIU «COI03Y.

7.4 TopapuimecTBa COOCTBEHHUKOB HEABUKMMOCTH

TOBapI/IIHGCTBO cOOCTBEHHUKOB HEABUXKHNMOCTHU CO3JAaCTCA B LICIIAX
pcaim3aliii COBMCCTHBIX HOTpG6HOCT€I>i cOOCTBEHHHUKOB HSABHUXHUMOI'O

UMYIIECTBA.
ToBapuiecTB0 COOCTBEHHHKOB HEABMKMMOCTH (Janee o
tekcty — TCH) — o0obpoeonvnoe obOvedunenue cob6cmeeHHuKos

HEOBUICUMO20 UMYULECMEA, CO30AHHOE UMU O] COBMECHIHO20
671a0€HUs, NONb306AHUA U 6 YCHAHOGEIEHHbIX 3AKOHOM npeoenax
pacnopsadcenus  umywiecmeom  (eewyamu), 6 Ccuiy  3aKOHA
HaAxXo00awumMcsa 6 ux oowell coocmeeHHOocCmu uau 6 oouem
nONb306AHUU, a mMaK)Hce 04 OOCHUMNCEHUA UHBLIX  Ueell,
npedycmompennvix 3akonamu (1. 1 ct. 123.12 'K PO).

HesteneHocth TCH pernmamentupyercs ['K PO, Kunumnasim
KojekcoM P® 1 MHBIMU CIIeIMAIbHBIMU 3aKOHAMH 00 OTACIbHBIX BUIAX
TCH. Yupenurenpubim fokymenToM TCH sBisieTcst ycras.

HaunbGonee pacnpocrpanenHbiMu  Bugamu TCH  sBistorcs:

TOBApHUIICCTBA cOOCTBEHHUKOB KNJIbA, CaIOBOOUYECCKHC
HCKOMMCPUYCCKHC TOBAPHUIICCTBA, OIOPOAHHYCCKHUC HCKOMMCPUYCCKUC
TOBApPHUIIICCTBA.

Opeanamu ynpasnenus TCH sisnsromces:

— obmiee coopanue wieHoB TCH — Boicuii opran TCH;

— €IMHOJIMYHBIN UCTIOJHUTEIBbHBIN opraH (IIpeace1aTelb);

— TIOCTOSHHO JICMCTBYIOIIUK KOJUIETHAIBHBIA HWCIIOJHUTEIbHBIN
oprat (IpaBJICHUE).

Ocobennocmu TCH.:

— co3/1aeTcs Ha TI0OPOBOJILHBIX Havallax;

— YYaCTHMKaMM MOTYT OBITh TOJIBKO COOCTBEHHUKH OOBEKTOB
HeIBMKUMOCTH. Ilpm »TOM J0omKeH OBITh KaKOM-TO MpPHU3HAK,
00bEeTMHSAIOIINN COOCTBEHHUKOB OOBEKTOB HEJBH)KUMOCTH, HAIIpUMeED,
00BEKTHI JOKHBI HAXOAUTHCS B OJJHOM MHOTOKBApTHPHOM JIOME, JIMOO
B COCCOHUX JoOMax, OOJagarIuX OOIMMMH KOMMYHHUKAIIMSIMH,
3eMeJIbHBIC YYACTKU JIOJKHBI ObITh YaCThIO €IMHOTO JIAYHOI'O0 MacCUBa U
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pou.;

— MeNbh CO3JaHUSA: COBMECTHOE BJIAJEHWE W TIOJIb30BaHHE OOIIUM
MMYIIIECTBOM (Hampumep, KOpuaopaMu, KOMMYHHUKAITMSIMU U TIPOY. ).

TCH saBnsercs coOOCTBEHHHKOM cBoero wumyiectpa. OoOriee
UMYIIECTBO B MHOTOKBApPTHPHOM JOME II0 OOIIeMy MpaBUIy
MPUHAIICKUT YI€HAM TOBAPHUILECTBA COOCTBEHHHUKOB HEJIBHKHMOCTHU
Ha TpaBe oO0IIeil [o1eBoi coOCTBeHHOCTU. Ha TakoM ke TpaBe
COOCTBEHHMKAM 3EMEJIbHBIX YYaCTKOB MPHUHAIIC)KUT HMMYIIECTBO
o0IlIero IOJL30BaHMS B  CAJOBOJAYECKOM WM  OrOPOJHUYECKOM
TOBapHUIICCTRBE.

TCH He otBevaet mo o0s3aresbcTBaM cBoux wieHoB. Unensr TCH
HE OTBEYAIOT MO €ro 00s3aTeIbCTBAM.

7.5 Ka3zaubu 0011ecTBa, BHECEHHBbIE B TOCYIAPCTBEHHbIN peecTp
Ka3aybuXx 001ecTB B PO, 1 001UMHBI KOPEHHBIX MAJIOYUCICHHBIX
Haponos P®

Ka3aubu o0mecrBa — @HecenHble 6 20CyO0apCmMEEeHHblIl peecmp
Kazauvux oo6wecme 6 Poccuiickou @Dedepauuu o06veOuHeHuUus
2paxscoaHn, CO30aHHbIE 6 UeNAX COXPAHEHUA MPAOUUUOHHBIX 00paza
HCU3HU, XO3AUCMEOBAHUA U KYJIbMYPbl POCCUIICKOZ0 Ka3auecmea, a
makice 6 UHBIX yenax, npedycmompenuvix DedepanbHvim 3aKOHOM
om 05.12.2005 Ne 154-D3 «O 2ocyoapcmeenHoul Ciyscoe poCccuiicKkozo
kazauecmeay (ct. 123.15 'K PO).

JleaTenbHOCTh Ka3auybuX OOIIECTB, BHECEHHBIX B TOCYIapCTBEHHBIN
peecTp Kazaubux oOmecTB B PD, U AeATEIbHOCTh OOIIMH KOPEHHBIX
MaJIOYMCIIEHHbIX HapoaoB PD permamentupyercs B 0CHOBHOM ['K PO u
®enepanbHbiM 3aKOHOM OT 12.01.1996 Ne 7-®3 «O HEKOMMEpYECKHX
OpTaHU3ALHIX.

[Tomoxenna I'K PO o0 HEKOMMEpPUECKMX  OpraHU3alusax
MPUMEHSIIOTCS K Ka3a4bUM OOIIECTBAM, BHECEHHBIM B TOCYIapCTBEHHBIM
peecTp Kazaubux oOmects B P®, ecim HWHOE HE YCTAHOBJICHO
denepanbHbIM 3ak0HOM OT 5 gekaops 2005 roma Ne 154-d3 «O
rOCY/IapCTBEHHOW CITy>)KO€ POCCHUICKOTO KazauecTBa». Takum oOpazom,
Ka3aubu OOILECTBA, HE BHECEHHbIE B TOCYIAPCTBEHHBIM pEECTp
Ka3aybux 0011ecTB B PD, HE ABIAIOTCS IOPUANICCKUMHU JIUIIAMU.

Kazaubu oOmiecTBa co34al0TCsl HA MPUHIMIAX JOOPOBOJBHOCTH,
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cCaMOOpraHu3aluM, OOIIHOCTH MHTEPECOB M yKiaja >ku3HU. OCHOBHas
1eJb JACATEIbHOCTH — COXpaHEHHWE TPaJuIIMOHHOTO o0pasza ykiaaa
YKU3HU U KYJIBTYPHI Ka3auecTBa.

B cocrtaB kazaubero oOImiecTBa MOTYT OBITh MPUHATHI TOJBKO
rpaxaane Poccuu. UneHsl o0miecTBa 70OpOBOJIBHO MPUHUMAOT Ha CeOs
0053aTEIHLCTBO HECTU FOCYAAPCTBEHHYIO U UHYIO CITYXOYy.

VhpaBiaeHue KazaubuM OOIIECTBOM OCYIIECTBISETCS BBICIINM
OpraHoM VIIPaBIICHUS Ka3adybero oOOIecTBa, araMaHOM Ka3adbero
oOImiecTBa, a Takke JAPYTMMH OpraHaMH YIIPaBJICHHUS Ka3adybero
oO1iecTBa, 00pa3yeMbIMU B COOTBETCTBUHU C (hellepalibHBIM 3aKOHOM,
yka3oM [Ipesunenta PO u ycTtaBom Kazaubero obGecrsa’.

NmytiecTBo, MmepegaHHOE KazaubeMy OOINECTBY €ro 4ieHamu, a
TaK)K€ HMYIIECTBO, IPHOOPETEHHOE 3a CYET JIOXOJO0B OT €ro
TEeATEIIbHOCTH, SABIAETCS COOCTBEHHOCTRIO Ka3aubero 0OIIECTBRA.

UneHsl Kazaubero oOIecTBa HE OTBEYAIOT IO €ro 00s3aTelIbCTBaM,
a Ka3aybe OOIIIECTBO HE OTBEYAET O 00SI3aTEILCTBAM CBOUX UJICHOB.

O0IMHBI KOPEHHBIX MAJIOYHUCJIEHHBIX HapoaoB P® (nanee mo
TEKCTYy — OOIIMHA) — 000p06OIbHBIE O00bEOUHEHUA 2PAXMCOaH,
OMHOCAMUXCA K KOPEHHbIM MAI0YUC/IEHHbIM Hapooam PO u
00beOUHUBLIUXCA no KPOBHOPOOCH8EHHOMY u (unu)
meppumopuaibHO-coce0CKOMy NPUHAKY 8 UeaAX 3aujumvl UCKOHHOU
cpeovl 0OUMAaHUus, COXPAHEHUA U PA3BUMUL MPAOUYUOHHBIX 00pa3a
HCUZHU, XO03AUCMEOBAHUA, NPOMbIC068 u Kyavmypsl (. 1 cT. 123.16
'K PD).

llpusnaxu obwunbvl:

1. JloOpoBosibHBIE O0BEAMHEHUS TpaxkaaH PdD, oTHocAMUXCS K
KOPEHHBIM MaJIOYMCIICHHBIM Hapojgam P®. UYnencTtBo B oOmmHe
KOPEHHBIX MOXET OBITh KOJJIEKTHUBHBIM (WIEHCTBO ceMmel (poaoB)) H
WHIUBUAYAIBHBIM (YJIEHCTBO JIMI, OTHOCSIIUXCS K MaJOYHUCICHHBIM
HapodaM). MHauBuUayalbHBIMM  WIEHAMH MOTYT OBITh  JIMIIA,
OTHOCSIIIMECS K MaJOYUCIICHHBIM HapojaaM, JAOCTUTIIHE Bo3pacTa 16
JeT, BEAylIMe TPaIullMOHHBIA Il 3THX HApoAOB o00pa3 >KU3HH,
OCYIISCTBISIONINE TPATUIIMOHHOE XO3SHCTBOBAHME M 3aHUMAIOIIUECS
TPaJAUIIMOHHBIMU MPOMBICIIAMH.

! Oenepanbhblii 3akoH 0T 05.12.2005 Ne 154-®3 «O rocymapcTBEHHOU Ciyx0e
POCCHUICKOTO Ka3ayecTBay.
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2. OObeauHEeHUE MPOUCXOJIUT MO MPU3HAKY KPOBHOTO POJCTBA U
(MIM) TEPPUTOPHUATBHO-COCEACKOMY MPU3HAKY.

3. lenp oOBbeAUHEHMS: 3alllUTa HMCKOHHOM Cpeabl OOUTaHUS,
COXpaHEHHWE U  pa3BUTUE  TPAJUIMOHHBIX  o0Opa3a  KU3HH,
XO35ICTBOBAHMSI, TPOMBICIIOB M KYJIBTYPBI.

Opranamu ympaBjieHUsT OOIIMHBI SIBJISIOTCS: oOInee coOpaHue
(cxonm) uneHOB (BBICIIMKM OpraH ymOpaBJieHHUs); MpaBieHUE (COBET),
COCTOAIIMNA M3 TIpeAcCeaaress MnpapiieHus! (CoBeTa) OOLIMHBI U JIPYTUX
YJICHOB TpaBJieHUs (COBeTa) OOIIMHBI.

UsieHbl OOIIMHBI UMEIOT TTPABO HA MOJYYEHUE YACTH €€ UMYIIECTBA
VI KOMIICHCAIIMM CTOMMOCTH TaKOW 4YacTU MPU BBIXOJAE U3 OOIIMHBI
WJIU €€ JTUKBUJIAIINU B MOPSJIKE, YCTAHOBICHHOM 3aKOHOM.

7.6 AIBOKATCKH NMAJATHI U AIBOKATCKHE 00pa30BaHuUA,
SIBJISIOIIUECS PUINYEeCKUMU JTHIAMHA

AIBOKATCKHE MAJATbl — HEKOMMep4YecKue Oop2aHu3auyuu,
OCHOBAHHbBIE HA 004A3aMeENbHOM HYEeHCmEe U CO30aHHble 8 BUoe
adeokamckoul nanamol cyovekma P® unu @Dedepanvroii nanamol
aoeokamoe P® oOna peanuzayuu uenei, nPeoycmMOmpeHHHIX
3AKOH00AMenbCmeoM 00 a080KAmMCKOU 0eAmebHOCmU U adeoKamype
(ct. 123.16-1 'K PD).

J1esTeNbHOCTh aIBOKATCKUX MMajaT PEerIaMEHTHUPYETCS B OCHOBHOM
['K PO, ®3 «O HexoMMepyecKuX oOpraHuzanusax», DenepanbHbIM
3akoHOM OT 31.05.2002 Ne 63-®3 «O0 agBOKATCKOM IEATEIHLHOCTH U
anBokarype B Poccurickon Oenepanum.

Aosokamckue nanamol CO30aAOMCA 6 CACOYIOMUX UENAX:
oOecrieueHUs OKa3aHUs KBaJU(PUIIMPOBAHHON HOPUIMYECKON ITOMOIIIH,
€€ JOCTYNMHOCTH JJisl HACEJEHUs Ha BCeW TeppuTopuu cyobekra PD,
OpraHu3alyy OPUJINYECCKON ITOMOIIH, OKa3bIBAEMOM TpaxgaHam P
OecCIUIaTHO, MPEJACTaBUTEILCTBA M 3alllUThl MHTEPECOB aJIBOKATOB B
opraHax rOCyJIapCTBEHHOM BJIACTH, opraHax MECTHOTO
caMOynpaBJICHUS, OOIIICCTBEHHBIX ~ OOBCAMHECHUSAX M HHBIX
OpraHu3alusaX, KOHTPOJS 3a MNpo¢eCCHOHATBHOMW ITOATOTOBKOM JIHII,
JIOIMYCKAEMBIX K OCYIIECTBIICHUIO aJIBOKATCKOW JIESTEIBHOCTH, U
COONIOZIEHNEM  aJBOKaTaMy  KOJAE€Kca MpO(ECCUOHAIBHON  JTHKH
aJIBOKara.
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UieHaMu aJBOKATCKOM MayiaThl MOTYT W JIOJDKHBI OBITH Tpa)KJaHe,
MMEIOLIKE CTaTyC aJiBOKara.

Paznuuaror anBokarckyr manary cyobekra PO u denepanbpHyro
rajgary aaBokaroB PO.

AnBokarckas manara cyobekra PO oObeauHSICT agBOKATOB OJHOTO
cyobekTta P®. IlpuyeM ajnBokar HE BIpaBe, a UMEHHO 00s3aH OBITh
YJICHOM aJIBOKaTCKOM mayiarbl TOro cyonekra P®d, B KOoTOpOoM OH
MPOXKUBACT. B cilydae W3MEHEHUsI MECTa KUTEJIbCTBA, aJIBOKAT JIOJKEH
BCTYIIUTh B aJIBOKATCKYIO Iajary MO MECTY HOBOIO JKUTEJIbCTBA. B
paMkKax ojHoro cyonekta P® MoxeT OBITH cO37aHa TOJIBKO OJHA
aJBOKaTCKas manara cyobekra PD.

QenepanpHasg najiara aJBOKATOB KAk OpraH  aJBOKAaTCKOTO
CaMOYNPABJIEHUS CO3HACTCA B LEJSAX IPEICTABUTEIBCTBA U 3AIIUTHI
MHTEpPECOB aJiBokaToB. denepanbHas nanara aaBokatoB PO oobenuHseT
aJBOKATCKUE TajlaThl CyObekToB P® Ha ocCHOBe 00s3aTEIHLHOIO
yIeHCTBa (T.€. WIEHCTBO aJBOKATCKUX majnar cyobektoB PD B
denepanpbHoll  majgare  aaBokaroB  P®  He  mo0poBoibHOE, A
00s13aTeNBHOE).

Opranamu ymnpaBjeHUsI aJJBOKATCKOM TaiaThl SBJISIOTCS: COOpaHue
(koH(epeHnHs) aaBOKATOB (BBICIIMK OpraH YIPABICHHUS), COBET
aJIBOKATCKOU raJiarsl, MPE3UIEHT aJIBOKATCKOM TaJIaThl,
KBaJTU(DUKAIIMOHHAS KOMUCCHUS U PEBU3MOHHAS KOMUCCHSI.

AJIBOKaThl HE OTBEYAIOT I10 0053aTEIbCTBAM aJBOKATCKOM MajaThl, a
aJIBOKATCKas rmajiara He OTBEYAET M0 00s13aTeIbCTBAM aJIBOKATOB.

ABOKATCKHE O00pa30BaHMsA, SIBJIAKIMIMMHUCH HOPUIHAYECKUMH
JunamMu, (gajgee 1O TEKCTy — aJBOKATCKUE o0pa3oBaHUsA) —
HEKOMMEPUYECKUE OPraHu3alli¥, CO3JAHHbIE B COOTBETCTBUU C
3aKOHOJATEILCTBOM 00 aJBOKATCKOM MESITEILHOCTH W aJBOKaType B
LEJIAX OCYIIECTBIEHUS aJBOKATAMU aJIBOKATCKON AEATENBHOCTH.

AJIBOKaTcKkue 00pa3oBaHus, SIBJISIONIAECS IOPUIAUYECKUMU JIUIIAMU,
B OTJIMYME OT aJBOKATCKUX MajaT, MPEJICTaBISIOT CO00M T0OPOBOJILHBIC
oObenuHeHusi.  YneHcTBO  ajBokara B TakoM  OOpa30oBaHUU
00s13aTeILHBIM HE SIBJISICTCS, TMOJIbKY aJIBOKAT MOXET OCYIIECTBIISATH
aZIBOKATCKYIO0 JEATEIIbHOCTh WHAUBUIYAJIBHO ITOCPEACTBOM CO3HAHUS
aJBOKAaTCKOoro kabuhHera. UneHamMu ajBOKATCKUX OOpa30BaHUM MOTYT
OBITH TOJIBKO aBOKATEI.

AJZIBOKaTcKue 0Opa3oBaHUsl CO3JAIOTCA B  BHUJAE  KOJUJIETHUU
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aJIBOKATOB, aJIBOKATCKOTO OIOPO WUJIK IOPUANYECKONM KOHCYJIBTAINY.

B konnecuu aosoxkamoeé 10 CpaBHEHHIO C aJABOKATCKUM OIOpPO
KOKIbIA aIBOKaT (HaKTUUYECKU OCYILIECTBISCT CBOIO JEATEIHHOCTD
UHIUBUAyanbHO. Ilpu  3akimioueHHM comialieHus o0 OKa3aHUH
IOPUIAYECKONM TMOMOIIA CTOPOHOM BBICTYNAET KOHKPETHBIA aJIBOKAT,
KOTOPBbI U MPUHUMAET Ha C€0sl BCIO MOJIHOTY OTBETCTBEHHOCTH TMEpPe.
JIOBEPUTEIIEM.

BeiciiiuM opraHom ympaBlICHUS KOJUIETHM aJIBOKATOB SIBJISCTCS
oOimiee coOpanue ee wWieHoB. JJIsi OCYIECTBICHHUS PYKOBOJACTBA
TEKYIIEeW eI TeIbHOCThI0O 00pa3yeTCsl €MMHOINYHBINA Oprad (Hampumep,
npeaceaaTeNb ), KOTOPBIM MOI0TYETEH 00IIEMy COOPaHHIO.

B aoeoxamckom 6wpo dYneHbl HaxXoAsATCs B 0Oojiee CHIBHOM
B3aMMOJICHCTBUU 0 CPABHEHHUIO C KOJUIETHEH aJBOKATOB. AJBOKATCKOE
O0I0po, Kak IpaBHIO, CO3JAaeTCs JJIsI KOMaHIHON pabOThl aJBOKATOB.
Eme 1o yupexaeHus aJBOKaTCKOro 0r0po aJBOKATHI 3aKJIFOUAOT MEXTY
coboil napmuepckuti 002080p, OMPEACISIIONINN TOPSIAOK U YCJIOBUSA
COCAMHEHHS YCUJIMU I OKa3aHUsl IOPUAMYECKOW MOMOIIM OT MMEHU
BCEX MapTHEPOB. Bce aBoKaThl, 3aKJIFOUUBIITNE MAPTHEPCKUM TOTOBOP U
MPUCOCTUHUBIINECS K HEMY BIOCJIEACTBHUM, SIBJISIIOTCS YYaCTHUKAMMU
aJIBOKaTCKOro 01opo (ImapTHepaMm).

Benenue oOmmumx Jen  aJaBOKATCKOTO OIOpPO  OCYIIECTBISETCS
YIPaBIAIONIMM MMApPTHEPOM, €CJIM MHOE HE YCTAHOBJICHO MApTHEPCKUM
noroBopoMm. Cornamienue 00 OKa3aHUU HOPUIUYECKOW MOMOIIH C
JIOBEPUTEIIEM 3aKJII0YaeTCsl YMNPABISIONIMM TAapTHEPOM WM HHBIM
MapTHEPOM OT MMEHHU BCEX MapTHEPOB HA OCHOBAHUHW BBIJAHHBIX UMHU
JIOBEPECHHOCTEM.

HOpuouueckan Koncynomayus cO3Ja€TCsl HE B TOPSIAKE JUYHOM
WHUIIMATUBBl aJIBOKATOB, a IO PEIICHUIO COBETa aJBOKATCKOM IMajaThl
cyobekra P®. Takoe pemieHHue MOXKET OBITh MPUHSITO MO
MPEACTABICHUIO OpraHa HMCIOJHUTEILHONW BIAcTU CyObekTa PD, eciu
Ha TEPPUTOPHUU OJIHOTO CyACOHOro pailoHa 0OIee YUCIO aJABOKATOB BO
BCEX aJIBOKAaTCKUX OOpa30BaHUSAX, PACIOJIOKEHHBIX Ha TEPPUTOPUH
JAHHOTO Cy/IeOHOro paiioHa, COCTaBIseT MEHee JABYX Ha OJHOTO
dhenepanbHOro CyIblo.

7.7 HoTtapuaJjbHble aJaThl
HorapuanbHble mnajgarbl — HeKOMMepUecKue Oop2aHu3auuu,
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Komopbule npeocmaesisiaiom codoiu npogeccuonanvuovle 00veOUHeHUs,
OCHOBAHHbBIE HA 00A3aMEIbHOM YJleHCmEe, U CO30aHbl 68 6uoe
HomapuanvHoii nanamvl cyovekma P® uau  Dedepanvhoil
HOMAapualbHOU naiamol 0714 peaiu3ayuu yeiei, npeoycmompeHHbIX
3akonooamenvcmeom o Homapuame (1. 1 ct. 123.16-3 I'K PD).

JlesTeNbHOCTh ~ HOTApHWAJbHBIX  TAJlaT  PEIVIAMEHTUPYETCS B
ocHOBHOM 'K P® u OcHoBamu 3akoHoaatenbcTtBa PO 0 HOTapuare ot
11.02.1993 . Ne 4462-1",

Homapuanvnan nanama cyovekma P@® — HekoMMmepueckas
OpraHu3aius, MpEACTaBIISIONIECE co0oif npoeCCuOHAIILHOE
o0beIMHEHNE, OCHOBAHHOE Ha 00sS3aTeIbHOM WICHCTBE HOTApPHUYCOB,
3aHUMAIOIIMXCS  YaCTHOM  MpakTukod. HoTapuanbHble  magarsl
oOpa3yroTcs B KaxkaoM cyobekte Poccutickoit denepaiumu.

Deodepanvnaa HomapuaibHaa nalama — HEKOMMEpPUYECKas
OpraHuzanus, MPECTaBIAIOIAS coboit npodeCCuOHATBHOE
00beIMHEHUE HOTApUAJIBHBIX Majiar cyObekToB PD, 0OCHOBaHHOE Ha X
00s13aTeTbHOM YJICHCTRE.

[lenssiMu  JeSATENBHOCTA  HOTApUaJdbHOM  MajaTbl  SABJISIOTCS
MPEJCTAaBICHUE M 3alllNTa HWHTEPECOB HOTAPUYCOB, OKA3aHUE UM
IIOMOIIM W COJNECHMCTBUS B PA3BUTAM YAaCTHOW HOTapUAIBLHOU
NESITEIbHOCTH, OpraHu3alys CTAOKUPOBKU JIMI, MNPETEHIYIONMX Ha
JOJDKHOCTh HOTapuyca, W MOBBIIIEHHE TPOdEeCCHOHATBHON MOATOTOBKHU
HOTApUYCOB, OpPraHMU3alUs CTPAXOBAHUS HOTAPUAJIBHON JESATEIbHOCTH
U TIPOUY.

UnenamMu HOTapHaIbHOM MajaThl MOTYT OBITh HOTAPUYCHI, a TAKKE
JWIa, CHABIIME KBaJTU(DPUKAIMOHHBIA 5K3aME€H, HO HE SIBJISIOLIUECS
HoTapuycamu. OpraHamMyd HOTapHaIbHOW TajiaThl SBISIOTCS: oOIIee
coOpaHHU€ UICHOB HOTApUAJIbHOW IManarhl, NPE3UJCHT, IIpaBJICHUE,
PEBU3MOHHAST KOMHCCHS W HWHBIE OpraHbl, CO3JJaHHME KOTOPBIX
MPEyCMOTPEHO YCTABOM HOTApHUAIbLHOW MajlaThl.

HNctounnkoM  (uHaHCHpOBaHUS  JEATEIBHOCTH  HOTapuyca,
3aHUMAIOIIETOC YaCTHOM TMPAKTUKOM, SIBJISIFOTCS JEHEXKHBIE CPEJIICTBA,
MOJTy4YEHHBIE UM 32 COBEPIICHUE HOTAPUAIBHBIX JIEMCTBUN M OKa3aHUE
yCAyT TPAaBOBOIO M TEXHMYECKOTO XapakTepa, Jpyrue (puHaHCOBBIC
IOCTYIUICHUs, HE NPOTUBOPEYAILNE 3aKOHOIATENbCTBY PoccuiicKon

Benomoctn cwhe3ma HapomHbix genyraroB Poccuiickoit @enepanuu u BepxoBHOTO
Cogera Poccuiickoit @eaepannn. 1993 1. Ne 10. Cr. 357.
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Oenepanuu.  J[eHEKHBIE  CPEACTBA, TMOJYYECHHBIE  HOTAPUYCOM,
3aHUMAIOIIUMCSI YaCTHOW MPAKTUKOM, MOCJIE YIUIaThl HAJIOTOB, APYTHX
00s13aTeNBHBIX IUIATSKEH MOCTYMalT B COOCTBEHHOCTh HOTapuyca (CT.
23 OcHoB 3akoHoaarenbcTBa PO o HOTapuare).

Horapuyc, 3aHMMArOIMiCAd YaCTHOW MPAKTUKOW, HECET IOJHYIO
MMYIIECTBEHHYIO OTBETCTBEHHOCTD 3a BpE/l, HPUUMHECHHBINA 1O €r0 BUHE
MMYIIECTBY TPAXIAHWHA WJIM IOPUIAYECKOIO JIMIA B PE3YJbTaTe
COBEPUICHUS HOTAPUAJIBHOIO JEWCTBUSA C HAPYIIEHHUEM 3aKOHA.
[ocynapcTBO HE HECET OTBETCTBEHHOCTh 3a BpEl, NPUUYNHEHHBIN
nercTBusaMu (Oe3neiicTBEM) HOTapuyca, 3aHUMAIOUIErOCS YacTHOMU
MpaKkTUKOoW. locymapcTBO  HECET  OTBETCTBEHHOCTb 34  BpEX,
IMPUYUHEHHBIN JecTBUsAMH (Oe37elicTBUEM) HOoTapuyca, paboTaroIero
B TOCYAapCTBEHHOW HOTApHaIbHOW KOHTOpPE, B COOTBETCTBHHM CO CT.
1069 I'K PO.
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IVIABA 8. HEKOMMEPYECKHUE YHUTAPHBIE
IOPUIMUYECKHUE JULIA

8.1 ®ouambl

Cornacno § 7 massl 4 'K P® B Poccuiickoit denepaiuy MOTyT
CO3/1aBaThCsl OOIIECTBEHHO TMOJie3HbIe (QOHABI W JUYHBIC (POHIBI.
HecmoTpss Ha oObeguHSAIONIEE WX CIOBO: «(QOHA», O3TO pa3HbIC
OpraHU3allMOHHO-TIPAaBOBbIE (POPMBI, & HE Pa3HOBUIHOCTH OJHOM.

Oo0mecTBenHo moJsie3nblii pona (nanee no texkcry — OIID) — ato
YHUmMApHAas HeKoMMepuecKasa OpPZanu3auusi, He umMerouian YieHcmaea,
yupesxcoennasa zpaxycoanamu u (uiu) WOPUOUYECKUMU JUUAMU HA
OCHO6e 000pO06OJILHBIX UMYULECMEECHHBIX 63HOCO68 U Npeciedyioua
O1azomeopumeinvhvle, KyabmypHble, 00pazoseameibHble UNU UHbBLE
couuanvHble, 00uiecmeenHHo noaesnvle yeau (n. 1 cm. 123.17 I'K P®D).

OIlD oeticmeyem na ocnosanuu ycmasa. Y OlI® MOXKeT OBITH
HECKOJIbKO YUPEIUTEIICH.

OO011eCTBEHHO MIOJIE3HBIC b oHIbI CO3JIat0TCs TU1st
OJIarOTBOPUTENBHBIX, KYJIBTYPHBIX, OOpa30BaTEIbHbIX WM HHBIX
COI[MAJIbHBIX, OOIIECTBEHHO MOJIE3HBIX LIETEH.

Opranamu ynpasieHus OII® gBASIOTCS BBICIIMN KOJUIETHATbHBIN
oprad OIl® u u3bupaeMbiii UM €IMHOJIUYHBIA UCTIONHUTEIBHBIN OpraH
OIl® (mpencenareinb, reHepalbHBIN AUPEKTOP). BrIcnii opran Moxer
HA3HAUYUTh TaKXKE€ W KOJUICTHAJbHBIM HMCIOJTHUTENIbHBIM opraH (oHma
(TpaBieHKE) WK MHOM KOJIJIErHaibHbIA opraH (oH/a.

[ToneunTenbCKUl COBET OCYLIECTBIIET HAA30pP 34 ACATEIBHOCTHIO
OIl®, npuHATHEM IPYTUMHU OpraHaMU PEIICHUN U 0O0ecCTieueHUuEeM HX
UCIIONHEHUs, ucnoyib3oBanueM cpeacts OIID, cobmonenuem OIID
3aKOHOJATENBCTBA, B CIy4ae MPUHATUS COOTBETCTBYIOWIETO PEIICHUS
BBICIIUM  KOJUICTHMAJIBHBIM  OPTaHOM  BO3MOXKHO  (hOpPMHUPOBAHUE
KOJUJIETHAJIBHOTO MCHONHUTENbHOro opraHa OII® (mpaBneHus) wiu
WHOTO KOJUIETHAIBLHOTO OpraHa.

NmymectBo, nepenannoe OIID ero yupenurensimMu (yapeauTesem),
apisieTcss  coocTBeHHOCThIO OIID. Vupeautenu OIID He wumeroT
UMYIIECTBEHHBIX TIPpaB B OTHOIIEHUU CO3JJaHHOrO WMHU (OHJA.
NmymectBo  OII® wucnonws3yeTcsl HCKIOYUTEIBHO I LEJIEH,
onpeaeiaeHHbIX B ero ycraBe. ' K P® ycranoBieHa obsizanHocTh OIID
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€KETroAHO MyOIMKOBaTh OTYET 00 MCIOJIb30BAHUU UMYIIECTBA.

Yupeaurenu He oTBeuaroT mo obs3arenscTBaM OIID, a OIID He
OTBE€YaeT 10  o0s3aTeabCcTBAM  CBOMX  yupeauteneit.  Jluo,
YIOJHOMOYEHHOE BBICTYNaTh OT UMEHU (oHma, 00s3aHO TIO
TpeOOBaHUIO YJIEHOB €ro  BBICHIETO  KOJUIETMAJIBHOTO  Oprasa,
NEeUCTBYIOIIUX B MHTEpecax (hoHaa, B cOOTBEeTCTBHH cO cT. 53.1 'K PO
BO3MECTUTh YOBITKH, MPUUYMHEHHBIE 1O e€ro BUHE QoHAy. Takas
OTBETCTBEHHOCTb HACTYMAeT, €clu OyneT [I0Ka3aHO, uTO TpH
OCYILIECTBJICHUM CBOMX IPAB U WCIOJHEHUU CBOUX OOSI3aHHOCTEH OHO
JEUCTBOBAJIO HETOOPOCOBECTHO WUJIU HepasyMHol.

B naumenosanuu OII® Oondxcnvl codepicamvbesi COBO «HOHID
WJIU CJIOBA «OOIIIECTBEHHO MOJIE3HBINA (POHIY.

JIuunbiM (POHOAOM npuznaemcsa yuperncoeHHas 2parcOaGHUHOM
UIU nocie e20 cmMepmu HOMApuycom yHUMmMapHas HeKOMMepPUecKasn
OP2aHU3AUUA, OCYULECMEIAIOUAA YRPAGICHUE NEPEOAHHBIM €Ul IMUM
2PANCOAHUHOM UMYULECMEOM UNU YHAC/IE008AHHBIM OM  IMO20
2PANCOAHUHA UMYULECHIEOM 8 COOMEEHICHEUU C YMEEPHCOCHHbIMU
um ycinosuamu ynpaenenusn (cm. 123.20-4 I'K P®).

YupeauTenbHbIM JOKYMEHTOM JIMYHOTO (DOHJIA SIBJIIETCS €r0 YCTaB.
VYcraB mMuHOrO (POHAA, YCIOBHS YIPABICHUS JUYHBIM (DOHJOM U HHBIE
BHYTPEHHHE JOKYMEHTHI JUYHOTO (oHAAa TPH >KU3HU YUPEIUTEIIS
dboHIa MOTYT OBITH UM U3MeHEHBI. [10 o0leMy mpaBuily mocjae cCMepTH
yUpEeIUTENsl JUYHOTO (POHAA YTBEPKAECHHBIE YUPEAUTENEM IPU €ro
KWU3HU YCTaB JUYHOTO (POHJA, YCIOBHUS YIPABJICHUS JIMYHBIM (DOHIOM U
WHbIE BHYTPEHHHUE JOKYMEHTHI JMYHOTO (pOHJA HE MOTYT OBIThH
WU3MEHEHBI.

YcraB muyHOTO (QOHJA U YCJIOBHS YIPABICHUS JUUYHBIM (POHIOM
MOJJIeXKAaT HOTAPUAIBHOMY YJIOCTOBEPEHUIO. Y CJIOBUS YIPABJICHUS
JUYHBIM (DOHJIOM SIBIIIETCSI BHYTPEHHUM JIOKYMEHTOM JIMYHOTO (POHIA.

JInynbiii poHA MOXKET OBITH YUPEKIACH Ha OINPEACIICHHBIN CPOK
anbo OeccpouHo. Y JHUYHOrO (OHAA MOXKET OBITh TOJBKO OJIMH

! Kputepun Hego6pOCOBECTHOCTH U HEPa3syMHOCTH ACHCTBHIT AHUPEKTOPA YCTAHOBICHDI
B 1. 2 u 3 Ilocranosnenus [lnenyma Briciiero Apoutpaxaoro Cyna P® ot 30.07.2013 Ne 62
«O HEKOTOpPHIX BOMPOCaX BO3MEIIECHUS YOBITKOB IUIAMHU, BXOJSIIIMMH B COCTaB OPraHOB
ropuauyeckoro nuna» // Bectauk Bricmero ApoOutpaxuoro Cyma Poccuiickoit ®depepanun.
2013. Ne 10.
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YUpPEIUTEIb. 3aKOH 3alpeIIaeT «COyUYpPEIUTEIbCTBO» (32 UCKIIOYEHUEM
CIy4aeB, €CJIM YUYPEIUTEISIMH JHUYHOrOo (HOHIA SBISIOTCS CYNpPYTH,
nepenaromue GoHay o0O0Iee HMYIIECTBO) M 3aMEHY yUpeauTels
au4yHoro ¢hoHja.

JInunbiii GOHT MOXKET OBITh YUPEIKICH:

— CaMUM TPaXTaHUHOM — IPU €0 KU3HHU;

— HOTApUYCOM — TIOCJI€ CMEPTH TpaxJaHWHA, HO TIO €ro
WHUIIUATHBE, MPOSBIICHHON MIPH KU3HU (HACIIEICTBEHHBIN POHT).

JInunble  (oOHABI CO3MAOTCA  JUISL  YIPaBICHUS  JIUYHBIM
uMmyimecTBoM. Ilenb ero cosmanus — 000cOOJIEHHE OMNPEACICHHOIO
UMYIIECTBa TpaxiaHuHa [Js S(OQPEKTUBHOTO YMOPABICHUS UM B
COOTBETCTBUM C TEMH 3aJlayaMH, KOTOPBIE OIpEACseT Y4peauTelb
dboHpa.

OcoOeHHOCTh  MPABOCHOCOOHOCTH  JIMYHOTO  (OHAA  Kak
HEKOMMEpPUYECKON YHUTAPHOW OpraHu3alluy 3aKI04aeTcsi B TOM, 4TO OH
BIIpaBE  3aHUMATbCA  MPEANPUHUMATEIIBCKOH  JeATEeIbHOCTHIO,
COOTBETCTBYIOIIEH LIEIISAM, OMPEACICHHBIM YCTaBOM JMYHOTO (OHAA,
HEOOXOMUMOM ISl JOCTHOXKEHUS d3TuX 1eneil. Jis ocyliecTBiaeHus
PEANPUHNUMATEIBLCKON JACATEIPHOCTH JTUYHBIA (POH BIIPaBE CO3/1aBaTh
XO03MCTBEHHBIE OOIECTBAa WM y4acTBOBaTh B HHUX (1. 5 cT. 123.20-4
'K PD).

JInanenii GoHa GOPMHUPYETCS CTPOrO M3 MUMYIISCTBA I'pakJIaHUHA.
3aKOoHOAATENIbHO ONpeNesieHbl TPeOOBaHUS K CTOMMOCTH HUMYIIECTBA,
nepeaBaeMoro JIMYHoMY (OHIY (3a UCKIIIOYEHHWEM HACJEeICTBEHHOTO
dboHIa) ero ydpeauTesieM IIpU CO3JaHUHM: HE MOXKET OBITh MEHee
100 000 000 pyOneir (CTOMMOCTH HMMYILIECTBA  OMNpPEACIsAeTCS
HE3aBHCHUMBIM OIICHIIIKOM ).

NmytiectBo, mepemnaBaeMoe JIMYHOMY (OHAY €ro y4dpeauTeseM,
MPUHAJICKUAT JTIMYHOMY (OHAY Ha TpaBe COOCTBEHHOCTH. YUpEaUTENh
JUYHOTO (DOH/IAa HE UMEET MpaB HAa UMYIIECTBO CO3AaHHOTO UM (POH/A.
be3Bo3mesnHas mepenada MHBIMH JIMIIAMH UMYIIECTBA B JIUYHBIN (HOH/
He nomyckaeTcs. CTOMMOCTh HMMYIIECTBA, MEPEIABAEMOIr0 JTUYHOMY
dboHIy (32 UCKIIOUEHHEM HACIIEICTBEHHOTO (hOHJIa) €ro yupeauTeseM
IpU CO3JIaHUM JIMYHOTO (OHJIA, HE MOXKET OBITH MEHEE CMA MUNLIUOHO8
pyoneu (. 4 ct. 123.20-4 'K PD).

Brirogonpuobperarens auyHOro (oHIAa HWMEEeT IpaBoO  Ha
MOJIYyYEHHE MMYIIECTBA B COOTBETCTBHUU C YCJIOBHSIMHU YIIPaBICHUS
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JUYHBIM (DOHJIOM.

[Io o6memy mnpaBuiay OT4eT OO0 HCMOIB30BAHUM HWMYIIECTBA
au9HOro (OHAA HE TMOJICKHUT OIYyOJIMKOBAHHIO, 32 HWCKIIOUCHHEM
CJIy4daeB, MPEAYCMOTPECHHBIX YCIOBUSIMU YIPABICHUS JTHIHBIM (POHIOM.

Yupenurenb JUYHOTO dbonma HeceT cyocuanapHyto
OTBETCTBEHHOCTh 10 00S3aTeNbCTBAM JTOTO JHUYHOTO (oHIA TIpH
HEJOCTAaTOYHOCTH €Tr0 MMYIIECTBA, a JUYHBIA (DOHI, 32 MUCKIIOYEHHUEM
HACJIEACTBEHHOTO (oHIa, HeceT CyOCHIMApHYIO OTBETCTBEHHOCTH
CBOMM MMYIIIECTBOM 10 00S3aTEIBCTBAM YUPEIUTENsS JIMYHOTO (HOHTA 8
meueHue mpex jem CO JHS €ro CO3/IaHMs. B UCKITIOUUTEIbHBIX CIIydasX,
€CJIU KPEIUTOPHl JTUYHOTO (DOHIA WM YUPEAUTEINS JIMYHOTO (POHAA 1O
YBOXUTEIbHBIM TPUYMHAM HE HWMEIH BO3MOXXHOCTH OOpPATUTHCS C
TPEOOBAHUSAMH K YUPEAUTEIIO JUYHOTO (HOHIA WU JUIHOMY (OHIY B
TEYCHHUE YKa3aHHOTO CPOKa, ITOT CPOK MOXKET OBITH MPOJJICH CYJIOM, HO
He Oosiee ueM Ha nams Jiem CO JTHS CO3IAaHUs JIUYHOTO (POHA.

Briroonpuobperarens He OTBEYAET MO 00s3aTeIbCTBAM JIMYHOTO
donga, a JsuuHBIA (QOHI HE OTBEHaeT 1O 00sA3aTEIHCTBAM
BBITOIOTIPUOOpETATEIS.

HanmeHnoBanue audHOr0 (hOHIA JOHKHO BKIIOYATH CIIOBA «JTHYHBIH
dona». HanMmeHoBanue HacienCcTBEHHOTro (OHAA TOJDKHO BKIIIOYAThH
CJIOBA «HACIICJICTBCHHBIN (POHIY.

[Ipu >kxu3HKU ydpenuTesisa, a B HEKOTOPBIX CIydasX — W IOCJE €ro
CMEPTH, JOIyCKaeTCsl MpeoOpa3oBaHUe JUUYHOTO (POHJIa B OOIIECTBEHHO
nosie3ublii  Gouna. He mno3gHee 1miecTd MecsALEB €O JHA CMEPTH
IpakXJIaHWHA, YYPEIUBIIETO JUYHBIA (QOHI MPH KU3HH, €CIU YCIOBHUS
yOpaBieHUuss  3TUM  (OHJAOM  TOCIAE€  CMEpPTU  y4UpeauTens
PEAYyCMATPUBAIOT  HCKIIOYUTEIBHO  TOJOXKEHHS O  Iepenade
OTJICTIHBIM KAaTETOPHUSM JIUI[ U3 HEOIPEACICHHOTO Kpyra JIHUI[ BCETO
UMYIIECTBa JUYHOTO (POHAA WIM €ro YacTH, Takou (OHH MOJICKHUT

npeoOpa3oBaHuI0 B OOIIECTBEHHO Moje3HbI doua (m. 6 cr. 123.20-5
'K PO).

8.2 Yupexnenus

YupekaeHue — 3mo yHUmMapHaa HeKomMmepuecKas op2anu3ayus,
CO30aHHAA COOCMBEHHUKOM 01 OCYWLeCMEIAEHUA YNPAGIeHYECKUX,
COUUANbHO-KYIbMYPHBIX UMW  UHBIX (QYHKUUIL HEKOMMEPUECKO20
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xapakmepa (n. 1 cm. 123.21 I'K PD,).

YuypeauTenbHbIM JTOKYMEHTOM YUYPEXKICHUS SIBIAETCS €ro YyCTaB.
YupexaeHue MOXKET ObITh CO3JaHO TPaKJIaHUHOM WU IOPUIAYECKUM
JUIOM (YacTHOE Y4YpexKIAeHHE) JHMOO COOTBETCTBEHHO Poccuiickoit
denepanuent, cyobektom Poccuiickoit denepaniur, MyHUIHIAILHBIM
oOpa3zoBaHHeM (TOCYJapCTBEHHOE YUYPEXKJICHHE, MYHHMIUIIAIbHOE
YUPEKICHHE).

Opranamu ynOpaBJ€HUSI YUPEKICHUS SBISIOTCSA: PYKOBOIAUTEID,
KOJIJIETUAJIbHBIE OPTaHbl (CO3/IAat0TCS MO PEIICHUIO YUPEAUTENS).

B 3aBUCHMOCTH OT TOT0, KTO CO3Ja€T YUPEKIACHUE PAZIUYAIOT:

— YacTHOE YUYPEXKACHHE, KOTOPOE€ MOXKET OBITb CO3/1aHO
IpXJIAHUHOM WJIH FOPUANYECKUM JIUIIOM;

— TOCYIApCTBEHHOE YUYPEXKICHUE, KOTOPOE MOXKET OBITh CO3/1aHO
Poccutickoit @eneparueit win cyobexktoMm Poccuiickoit denepanuu;

— MYHHUIUNAIBHOE YUYPEXKICHHE, KOTOPOE€ MOXET ObITh CO3/1aHO
MYHUIIUTIAJIbHBIM 00pa30BaHUEM.

[ocynapcTBEHHOE WIIM MYHUIMIIAIBHOE YUPEKICHUE MOMKET OBITh
Ka3€HHBIM, OFOJIPKETHBIM MJIM ABTOHOMHBIM.

Kazennoe yupesricoenue — TOCyIapCTBEHHOE (MYHHUIIUIIAIBHOE)
YUPEKICHUE, OCYIIECTBIISIIOIIEE  OKa3aHWE  TOCYIapCTBEHHBIX
(MyHMIIMTIQTBHBIX) YCIYT, BBINOJHEHHE padOT W (WIM) HMCHOJHEHUE
TOCY/IapCTBEHHBIX (MYHMITUTIAJIBHBIX) (PYHKIIMN B HENSIX 0OecredeHus
peanu3aluu NpPeayCMOTPEHHBIX 3aKOHOAATEILCTBOM Pd momHOMOYMM
OpPraHOB  TOCYIapCTBEHHOW  BJIACTH  WJW  OpPraHOB  MECTHOIO
caMoympaBieHus, (UHAHCOBOE OOECIeUeHUE ACATEIbHOCTH KOTOPOTO
OCYILIECTBIIIETCA 3a CUET CPEACTB COOTBETCTBYIOIIEIO OMOMKETa Ha
OCHOBAHHH GIOKETHOM CMETHI .

brwoscemnoe yupercoenue — HEKOMMepUECKash OpraHuzalus,
co3nanHas P®, cyObektoM P wim mMyHUUIMUNaIbHBIM OOpa30BaHUEM
JUISL BBIMIOJTHEHHWS Pa0OT, OKa3aHUsl YCJIYr B IEIIX 0OecredeHus
pealmn3alny MPEayCMOTPEHHBIX 3aKOHOAATEILCTBOM Pd mosHOMOYnr
COOTBETCTBEHHO  OpPraHOB  TOCYJapCTBEHHOW  BIACTH, OpraHOB
nyoIuYHON BiacTH (penepaibHON TEPPUTOPUU WM OPTaHOB MECTHOTO
caMoympaBjieHusT B cdepax HayKu, oOpa3zoBaHUs, 3PaBOOXPaHEHUS,
KYJIBTYPbl, COLIMATBLHON 3alUThl, 3aHSATOCTU HACEJIEHUS, (PU3NYECKOU

lcr.6 bromxernoro kogexkca P® ot 31.07.1998 Ne 145-D3
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KYJIBTYPBI U CIIOPTA, & TAKKE B UHBIX C(bepaxl.

Aemonomnoe yupesrccoenue — 3T0O HEKOMMEPUECKAST OpraHu3alus,
co3nanHas P®, cyObektoM P wim mMyHUIUNaabHBIM 0Opa3oBaHUEM
JUISL BBIMIOJTHEHUSI palOT, OKa3aHWs YCIAYr B ILENAX OCYIIECTBICHUS
MIPEAYCMOTPEHHBIX 3aKOHOJAATEIBCTBOM P® mnoIHOMOYMI OpraHoB
rOCY/IapCTBEHHOW BJIACTH, IMOJHOMOYMI OpPraHOB IyOJUYHOW BIIACTH
dbenepanbHOM  TEPPUTOPUM,  TMOJHOMOYMH  OPraHOB  MECTHOIO
caMoyImipaBlieHuss B cdepax Hayku, 0Opa3oBaHHUA, 3/IPaBOOXPAHCHMS,
KYJIBTYPBI, CPEACTB MaccOBOW WH(OpMaILMKM, COIUAIBHON 3alllUThI,
3aHSTOCTU HaceJIeHUs, (PU3MUECKON KyIbTYphl W CHOpPTa, a TaKXKe B
WHBIX cdepax B CIydasX, YCTAaHOBJICHHBIX (eepaabHBIMHU 3aKOHAMH (B
TOM 4YHCJI€ TIPU TPOBEACHUU MEPOINPUITHH MO paboTe C JETbMHU H
MOJIOJIEKBIO B YKa3aHHBIX cd)epax)z.

HYacmnoe yupescoenue — >TO HEKOMMEpPYECKas OpraHu3anus,
CO3/IaHHAsT  TPaXJTAaHWHOM WA  IOPUIUYECKUM  JIULIOM  JJIs
OCYIIECTBJICHUSI YIPABICHYECKNUX, COUUATBHO-KYJIBTYPHBIX HJIM HHBIX
byHKIUH HeKoMMepueckoro xapakrepa (m. 1 ¢t. 9 @3 ot 12.01.1996 .
No 7-®3 «O HEKOMMEPUECKUX OPTaHU3ALHIX) ).

Hmywecmeso yupesicoenus. YUpeauTelb SBISETCS COOCTBEHHUKOM
MMYILIECTBA, CO3JaHHOTO WM  yuypexiaeHus. Ha  umymectso,
3aKpEIJICHHOE COOCTBEHHMKOM 3a YYPEXKICHHEM U MPUOOPETEHHOE
YUpEeXKICHUEM TI0 HWHBIM OCHOBAaHHUSIM, OHO TIPUOOpPETaeT MPaBo
OTNIEPAaTUBHOIO YIIPABJICHHS.

KazenHoe yupexaeHue HE BHOpaBe OTYYXAaTh HUMYIIECTBO,
3aKpEIJICHHOE 3a COOCTBEHHUKOM WJIM MPUOOPETEHHOE YUPEKICHUEM
32 CYET CpENCTB, BBIACICHHBIX COOCTBEHHHKOM. blomKeTHble W
ABTOHOMHBIE YUYPEKJICHUS BIIPABE PACHOPSIKATHCA HMYIIECTBOM, 32
UCKJIIOYEHUEM  HEABMKUMOTO M 0CO00  IEHHOrO  JIBHUYKHAMOTO
MMYIIIECTBA, PACHOPSIKEHUE KOTOPBIM OCYIIECTBISETCA C CONIACUA
COOCTBEHHHUKA.

Omeemcmeennocmsy.  1'OCYyJapCTBEHHbIE W MYHHIUIIAIBHBIC
YUPEXKICHUS HE OTBEYAIOT MO 00s3aTeIbCTBAM COOCTBEHHUKOB CBOETO
MMYIIIECTBA.

1 Cr. 92 ®enepamproro 3akoma or 12.01.1996 Ne7-®3 «O HEKOMMEPYECKHX
OpraHMU3aLMIX»
2 Cr. 2 ®enepanpHoro 3akoHa ot 03.11.2006 Ne 174-®3 «0O0 aBTOHOMHBIX
YUPEXKIECHUAX )
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KazeHHO€ ¥ 4YacTHOE€ Y4YpEeXKAECHHS OTBEYAOT II0 CBOUM
00s13aTeIbCTBAM  HAXOASAIIMMUCS B WX PACIOPSIKCHUH JICHS)KHBIMU
cpeactBamu. [Ipy HETOCTATOUHOCTH YKa3aHHBIX JICHEKHBIX CPEICTB
cyOcuIMapHyl0 OTBETCTBEHHOCTb MO 00s3aTebCTBAM Ka3€HHOTO WIIH
YaCTHOTO YUPEKICHHUS HECET COOCTBEHHUK €r0 UMYIIECTBA.

bromxkeTHOE YW aBTOHOMHOE YUYPEXKICHUS OTBEYAIOT IO CBOUM
JOJITaM  BCEM HAXOMSIIIMMCSL Yy HEro Ha IIpaBe ONEPaTUBHOIO
YIOpaBJICHUS WMYIIECTBOM, B TOM 4YHCJICE NMPHOOPETEHHBIM 3a CYET
JI0XOJI0B, MOJTY4YEHHBIX OT MPUHOCSIIEH T0X0]1
NEeATeNIbHOCTU. VICKITIOUeHUE COCTABJISIIOT 0CO0O0 IIEHHOE JBHXXUMOE U
HEJIBYKHUMOE UMYIIECTBO.

[To oGs3aTenbcTBaM OFOJKETHOTO MJIM aBTOHOMHOI'O YUPEXKJICHMUS,
CBSI3aHHBIM C NMPUYUHEHHEM BpElla Tpa)kJaHaM, IPU HEJOCTATOYHOCTHU
UMYIIECTBA YUYPEXKACHUS, CYyOCHUAMAPHYIO OTBETCTBEHHOCTh HECET
COOCTBEHHUK UMYIIECTBA OOKETHOTO MJIM aBTOHOMHOTO YUPEKICHUS.

8.3 ABTOHOMHBIE HEKOMMeEPUYECKHE OPTraHu3aluu

ABTOHOMHAsI HEKOMMepYeCcKasi Opranu3anms (gajaee 1mo TeKCTy —
AHO) - 9mo ynumapnan HeKkomMMepUecKas Op2aHu3auui, He
umernwan YieHcmea U CO30aHHAA HA OCHOB8E UMYULECHEEHHDBIX
63HOCO08 2pajxcoan u (unuw) WOpUOUYECKUX Uy 6 Uelax
npedocmaenenusn yciyz 6 cghepax oodpazoeanus, 30paeooOXpaHeHUsl,
Kyaomypol, HAYKU U UHBIX Chepax HeKOMMepUeCKOu 0eamenbHoCmu
(n. 1 cm. 123.24 I'K P®).

YupeauTenbHbIM  JOKYMEHTOM  aBTOHOMHOM  HEKOMMEPUYECKON
opraHu3aius sBisgercs ero ycraB. Yupenurenasimu AHO moryTt ObITh
rpakJ1aHe WU FOPUINYECKUE JIALIA.

OtnuuutensHo ocobenHocThio AHO sgBagercs menb: AHO
CO31a€TCs  HCKIIOYUTEIBHO B LEISAX  MPEAOCTaBICHUS  YCIYT.
ABTOHOMHAsi HEKOMMEpYECKash OpraHu3amnus BIOPaBE 3aHUMATHCS
MpEeANPUHUMATETbCKON NS TEIbHOCTBIO, HEO0OXOaUMOI TSI
JOCTYDKEHUS 1IeJIek, pajl KOTOPBhIX OHAa CO3/laHa, U COOTBETCTBYIOIIEH
ATUM IEJISIM, cO3daBasi I OCYIIECTBICHUS MNPEAIPUHUMATEIIHCKOU
JeSITeILHOCTH XO3SMCTBEHHBIE OOIECTBA MM Yy4acTBYs B HMX (II. 5 CT.
123.24 I'K PD).

Crpykrypa opranoB AHO 3akoHOmarenbHO HE ONpEAEIcHa,
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CIEAOBaTEIbHO, OHA ONpPEAEHSACTCA YUYPEIUTEIsIMU B  YCTaBe.
Yupenurenu AHO 00s13aHEbI Ha3HA4YUTh S TMHOJINIHBIN
UCIIOJHUTENbHBIN oOpraH (mpenacenareiis, AUpeKTopa). EAuHOIMYHBIM
UCIIOJTHUTEIIbHBIM OpraHoM aBTOHOMHOM HEKOMMEPUYECKOM
OpraHu3alliy MOXKET ObITh Ha3HAUCH OJWH U3 €€ YUpEeAUTEIeH-TpaKaaH.
ITo PEIICHUIO yupeauTenein (yupeautens) ABTOHOMHOM
HEKOMMEPUYECKOW OpraHu3alud B HEW MOXKET ObITh CO3/1aH MOCTOSHHO
JIEUCTBYIOIINN KOJUIETUAJIBHBIA OpPTaH.

NwmyiectBo, nepenanHoe AHO ee yupenutensimMu (yupeauTeneMm),
ctanoBuTcsa cooctBeHHOCThIO AHO. B AHO npoucxonutr oobe1uHEHNE
UMYIIECTBEHHBIX B3HOCOB [II1 JOCTHXKEHMSI YCTaBHBIX  LEJICH.
BHeceHue B3HOCOB sIBIIAETCS 00s13aHHOCTHIO yupenuteneit AHO.

YupeauTenu HE HECYT OTBETCTBEHHOCTH IO JOJITaM aBTOHOMHOM
HEKOMMepUeckon  opranmszaunmu, a AHO He ortBewaer 1o
00s13aTeILCTBAM CBOMX YUPEAUTENCH.

ABTOHOMHasi HEKOMMEpUYEcCKasi OpraHuzaius JO0JDKHAa HMETh
HAaMEHOBAaHHUE, COJEpXKAIIEe CJIOBAa «aBTOHOMHAs HEKOMMEpUYECKas
OpraHM3als» U yKa3aHUE Ha XapaKTep €€ JAeATeIIbHOCTH.

8.4 Pesiurno3ubie opranu3zanuu

Pesquruo3nasi opranm3anusl — 3mo YHUMAPHAA HeKOMMepUecKas
opeanu3auusi, NPeoCmMasaaAruias coooi 000posoIbHOe 00beOuHeHuUe
2PaXxcoan u UHGLIX (Pu3uyecKux auly, NOCMOAHHO RPONHCUBAIOUUX HA
meppumopuu Poccuiickoit Dedepauuu, odOpazoeannoe umu 6 ueanx
COBMECMHO20 UCNO0BEOAHUA U pacnpocmpanenusn eepvl (n. 1 cm.
123.26 I'K P®).

JlesTenbHOCTh PEIUTHO3HBIX OpraHU3alui periaMeHTUPYETCS B
ocHOBHOM 'K P® n denepanbabiM 3ak0HOM OT 26.09.1997 Ne 125-03
«O cB0OOOZIE COBECTM W O PEIUTHO3HBIX OO0bEAMHEHUSIX». Bompocsl
y4acTHsl yupeauTeSiel U UHBIX HOPUINYECKUX WM (PU3MYECKUX JIUIl B
NeSITeILHOCTH PEJIMTHMO3HBIX OpPraHU3aIuid OMNpENICNISIOTCS YCTaBOM H
(W1KM) BHYTPEHHUMH YCTAHOBJICHUSMH PEIMTHO3HBIX OpTraHU3allHil.

B 3aBUCHMOCTH OT T€ppUTOPHUATBLHON CEephbl CBOEH AEATEIbHOCTH
pEIIUTUO3HbIC  OpraHM3alluy  TOAPA3JICNSAIOTCA Ha  MECTHBIE |
IICHTpaan30BaHHbIe. IlepBhie 0OBENMHSIOT COOCTBEHHO (PHU3HMUYSCKHX
JUIl B IEISX COBMECTHOIO HCIIOBEIAHUS W PACIPOCTPAHCHUS BEpHI,
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BTOPBIC BKJIFOUAIOT B CE0SI MECTHBIC PEJIUTUO3HBIE OPTraHU3AINY.

MecTHass penuruoszHas OpraHm3anus CO3HACTCS HE MEHEE 4YeM
JNECATHIO TPAKIAHAMU-YUPEAUTESAMU, UEHTPAIIM30BAHHAS PEIIUTUO3HAS
OpraHu3anus — HE MEHEE YEM TpPEMsS MECTHBIMU PEJIUTHMO3HBIMU
OpPraHu3alusIMi WA  JAPYTOM  LEHTPAIU30BAHHOW  PEJIUTHO3HOU
OpraHu3aIuei.

[Topsimoxk oOpa3oBaHHUsI OPTraHOB PEJIMTMO3HON OpraHU3aluh U UX
KOMIIETEHLIUS, TOPAJOK NMPUHATHUS PELICHUN STUMUA OPraHAMU, & TAKXKE
OTHOLLIECHUS MEXKY PEIIUTMO3HOM OPraHU3aluen 1 JINIAaMU, BXOISIUMU
B COCTaB €€ OpraHoB, ONPEACIAIOTCA YCTaBOM W BHYTPEHHUMHU
YCTaHOBJICHUSMU PEIIUTUO3HOM OpTraHU3aL1H. Yupenureb
(yupeauTenu) peaIuruo3HON OpraHu3aiuid MOXKET BBIMOJHSITh (PYHKIIUU
OpraHa yIpaBJICHUS WM YJICHOB KOJUICTHAJIbHOTO OpraHa ymnpaBJICHUS
JIAHHOM PEJIMTHO3HOW OPTaHU3ALINH.

Penurnosusie OpraHU3alUH SABIISIOTCSA COOCTBEHHUKAMU
MPUHAUICKAIIETO MM HMMYIIECTBA, B TOM YHCJIE HUMYIIECTBA,
MPUOOPETEHHOTO WJIM CO3JJAaHHOTO MMH 32 CYET COOCTBEHHBIX CPEJICTB, a
TAKXKE  ITOKEPTBOBAHHOIO  PEIIUTHMO3HBIM  OpraHu3alusM WA
MPUOOPETEHHOTO UMH IO UHBIM 3aKOHHBIM OCHOBAHUSIM.

Ha mnpunHagnexaimiee peauruo3HbIM OpraHu3alusM HUMYIIECTBO
OorocykeOHOT0 Ha3HAYEHHUS HE MOXKET OBITh 00pAIlleHO B3bICKAHUE MO
TpeOOBaHUSIM UX erI[I/ITOpOBl.

YupenuTenu PpEaWrhuo3HbIX OpraHu3aldid  HE OTBEYAKT IO
00s13aTeILCTBAM ATHUX OPTraHU3alMi, a 3TU OPraHU3allMyd HE OTBEYAIOT
1o 00s13aTeILCTBAM CBOUX YUPEAUTENCH.

HanmenoBanue peauruo3HoOW OpraHv3anvu JIOJDKHO CONEPKATh
CBEJICHUSI O €€ BEpOHMCIIOBeNaHUU. Penurno3Has opranu3aiusi o0s3aHa
YKa3blBaTb CBO€ [OJIHO€ HAWMEHOBAaHUE IIPU  OCYLIECTBICHUU
JESITEIIbHOCTHU.

8.5 Ily0sinuHO-nIpaBOBbIE KOMIIAHUM
IIyosmuuHo-npaBoBasi kommnanusa (naiee no tekcrty — IIIIK) —

YHUmMAapHaa HeKommepueckaa opzanuzauus, cozoannas Poccuiickoi
Deodepayueii, HadeleHHAA QYHKYUAMU U NOTHOMOYUAMU NYOIUUHO-

! HepequL TaKOro HMMYHIeCTBa ONpPEACIACTCA B  IMNOPAAKE, YCTAaHOBJICHHOM

3aKOHOJATCIILCTBOM O CBO6OI[C COBCCTH U O PCIIMTUO3HBIX OG’LG,Z[I/IHCHI/IHX.
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npaeo8o20 xapakmepa u OCyWeCmeaAnuas ceoio 0esmelbHOCmb 6
unmepecax 2ocyoapcmea u oouecmea (1. 1 ct. 2 O3 ot 03.07.2016 Ne
236-D3 «O nmyOonmyHO-TIpaBOBBIX KOMITaHUSIX B Poccuiickoit deneparu
M O BHECCHMM U3MEHECHUHW B OTJCJIbHBIC 3aKOHOAATEIIbHBIE AaKThI
Poccutickoit Denepaiun»).

[ITIK MoxeT ObITh CO3/aHa Ha OCHOBaHMHU (hbeepallbHOIO 3aKOHA
i ykasa Ilpe3unenta PO u AelcTBYyeT Ha OCHOBAHMM YKAa3aHHBIX
HOpMaruBHBIX akToB O co3manum IIIIK wu  yTBepxkmaemoro
[IpaBurenscTBoM PO ycraga.

Yupenurenem IIIK aBnsercs Poccuiickas @eneparus.

Opranamu ynpasnenust [IIIK sBisroTcs: HaOmoAaTeIbHBIA COBET,
reHepajdbHbId  JUPEKTOp, TMpaBieHHe  (€CIM  €ro  CO3/aHHe
npeaycMoTpeHo pemieHueM o coznanuu IT1K).

O6meit nensto cozmanusi IIIIK sBasercss Oonee rubOkoe u
ah(pexkTUBHOE ydacTHE TOCylapcTBa B TeX cdepax SKOHOMHUYECKOU
NEATEIIbHOCTH, IJI€ UCIIOJIb30BAHUE CYIIECTBYIONIUX (DOPM OpraHu3aIuii
HEBO3MOXHO WM SIBIIIETCS OrpaHuyYeHHbIM. Taxke mpu romornu [ITTK
rOCyIapCTBO  IUIAHUPYET  YCWJIUTh  KOHTPOJIb  HAJ  LEJIEBBIM
VCTIOJIb30BAHUEM T'OCYIAPCTBEHHOTO UMYILIECTBA.

[IIIK moxeT ObITh CO3/1aHa, B YaCTHOCTH, B LEISAX IMPOBEICHUS
rOCYJlApCTBEHHOU TOJIMTUKH, IMPEIOCTABICHUSA TOCYCIYT, YIIPaBICHUS
TOCUMYIIIECTBOM, OOECTIEUEeHUsT MOJICPHU3ALMN W HWHHOBAIMOHHOTO
pa3BUTUSA DKOHOMUKH, OCYILLECTBJICHUSA KOHTPOJIBHBIX 151
yIpaBiieHUYeCKUX (QYHKIIMNA U MOJTHOMOYMH, peain3aiu 0Co00 BaXXKHBIX
TOCIIPOEKTOB U ITPOTPAMM.

[TybnuuHO-nIpaBoBas KOMITaHUS BIIPABE OCYILECTBIIATh
MPUHOCSIIYK  JOXOJ JESITEIbHOCTh, €CIIH 3TO MPEIYyCMOTPEHO
pELIEHHEM O CO3/IaHUU MyOJIUYHO-TIPABOBOM KOMIIAHWHU M €€ YCTaBOM,
JIIIb ITOCTOJIBKY, IMOCKOJIBKY 3TO CIIY)KUT HOCTHXKCHUIO LEJIEH, paau
KOTOPBIX OHA CO3/1aHa.

Nmymectro TIIIK npuHamiexxuT el Ha MnpaBe COOCTBEHHOCTH H
HUCTIONB3YETCSl Il JOCTHKeHMst nener aesarenpHoctu  IIIIK  m
OCYIIIECTBIICHHS BO3JIOKEHHBIX Ha Hee (PYHKIIMM U TTOJTHOMOYHH.

NmyiectBo ITIK Gopmupyercs 3a cuetr UMyIIECTBEHHOTO B3HOCA
Poccuiickori  ®depepanuu, HUMYILIECTBA, IIOJYYEHHOIO B IIOPSAKE
MIPaBOINPEEMCTBA B PE3yJIbTaTe MPeoOpa30BaHUs HOPUIWUYESCKUX JIMI] B
[ITIIK,  10OpOBONBHBIX  HMYIIECTBEHHBIX  B3HOCOB,  JIOXOJOB,
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nonydeHHbIX [IIIK oT ocyiiecTBiaeHus CBOEH ACATEIbHOCTH, U UHBIX HE
3aMPEIICHHBIX 3aKOHOAATEIbCTBOM PD moCTyIIIIeHUN.

CocraB umymiectBa, nepemaBaemoro IIIIK B kadecTBe
MMYIIECTBEHHOTO B3HOca Poccuiickonn ®Denepauun, OnpeaeasacTcs
[IpaBuTeascTBoM PD. OgHOBpEMEHHO UM K€ MOXET OBITh YCTAHOBIICH
nepeueHsb uMmyiiecTBa u (uian) BugoB umyiiectsa [II1K, Ha kotopoe He
MOKET OBITh OOpAIEHO B3bICKAaHUE IO €€ 0053aTeIbCTBAM.

Poccuiickas @enmepamus HE OTBEYaeT 10  00sA3aTeIbCTBAM
MyOJIMYHO-TIPABOBOM KOMIAHMH, a MYyOJIMYHO-TIPaBOBas KOMIIAHUS HE
OTBeYaeT no ods3aTenbcTBaM Poccuiickoit denepanuu.

8.6 I'ocynapcTrBeHHbIe KOPIIOPALUH

TocynapcTBeHHasi KOPHOpPalMU — M0 He UMEUuaa Yi1eHCmea
HeKoMMepUecKas opeanuzauus,  yupexcoennas  Poccuiickoit
Deoepayueilt HaA OCHOBE UMYULECHBEHHO20 63HOCA U CO30AHHAA O3
ocyuiecmeieHuss  COUUANbHbIX, YNPABGNCHUECKUX  UIU  UHbBIX
00uwecmeenno nonesnvix ynkyuii (cm. 7.1 @3 «O Hexommepueckux
OP2AHUAUUAXY).

DTO IOPUAUYCCKOE JIMI[O0 OCHOBAHO HA TOCYJApCTBEHHOM YYacTHUH U
COBMEIIAeT B ceOe (QYHKIMM TOCYJapCTBEHHOTO YMpaBICHUS W
OCYIIIECTBIICHUS] PKOHOMUYECKOU JIeSITETLHOCTH .

Kaxnas rocymapcTBeHHas KOpIOpalus CO3JaeTCsi Ha OCHOBAHUM
CHeHUAIBHOTO  (PeepaIbHOTO 3aKOHA, KOTOPBIM OMNpeAeisieT ee
IIPABOBOE TMOJIOXKEHHE, LIENIH ASITEILHOCTH, MOJHOMOUYMS U (YHKIIUH,
MOPSJIOK YHOpaBJICHUS JEATEIbHOCTbIO, IOPSJIOK pPEOpraHu3alluv H
auKBHAAnMM. JlIs  co3gaHMs  TOCYHApCTBEHHON  KOpIIOpaluyd  HE
TpeOyeTcsl yUpeAUuTEIbHBIX JOKYMEHTOB, PeaycMOTpeHHbIX cT. 52 'K
P®.

denepalbHbIM  3aKOHOM,  IPEAyCMAaTPHUBAIOIIMM  CO3JaHUE
rOCyJapCTBEHHOM  KOpIIOpallMd, JIOJDKHO  OBITh  IPEAYyCMOTPEHO
dbopMHUpOBaHHE COBETA JUPEKTOPOB WM HAOMIOAATEILHOTO COBETA
TOCYIapCTBEHHOW  KOPIIOpalluM, KOTOPBIE  SIBJISAIOTCS  BBICIITUMH

1 .

B Hacrosmee Bpems B Poccnn JeHCTBYIOT Takne TOCYIapCTBEHHBIE KOPIOpALUH, Kak,

HanpuMmep, ATEHTCTBO II0 CTPaXxOBaHUIO BKIaA0B, [ocynapcTBeHHass Kopropauus IO
KOCMHYECKON AeATENbHOCTH «POCKOCMOC).
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OpraHaM¥ yIpaBJICHUs TOCYIAPCTBEHHON KOPIIOPAIUH.

NmymiecTBo,  NEpegaHHOE  TOCYAAPCTBEHHOW  KOPIIOpALUH
Poccutickou deneparnuei, SIBIISIETCSA COOCTBEHHOCTBIO
rOCyIapCTBEHHOM Kopropauuud. HMMymecTtBo Kopropanuu, HTOMHUMO
MePBOHAYAJILHOTO W JOMOJHUTENIBHBIX B3HOCOB P®d, dopmupyercs
TAaKXE€ 32 CYET CaMOCTOSTCJIbHOM XO3IMCTBEHHOW JEATEIIBHOCTH
KOPIOpalMy M JESATEIbHOCTH OpraHu3alliii, akuuu (J0JH) KOTOPBIX
HaxOJATCSI B COOCTBEHHOCTH KOPIIOpAllMM, WHBIX IOCTYIICHHH,
YKa3aHHBIX B 3aKOHE O TOCYIAPCTBEHHOM KOPIOPALUH.

Oco0eHHOCTBIO TOCYIAPCTBEHHOM KOPHOpPAIUM SIBJISIETCS TO, YTO B
CIydasXx W TIOpsAKe, KOTOpPhIe YCTAaHOBJICHBI (heepalbHBIM 3aKOHOM,
MPEAyCMaTPUBAIOIIAM €€ CO3JaHue, 3a CYET 4YacTu HMYIIECTBA
rOCyAapCTBEHHOM KOPHOpAIMhd MOXKET OBITh C(HOPMHPOBAH YCTABHBIM
KanuTaj, OMNPEACISAIOMMNNA  MUHUMAQIBHBIM  pa3sMep  MMYIIECTBA
TrOCYJJApCTBEHHOM  KOPIIOpAllMHd, TapaHTUPYIOLIETO HHTEPECHl €€
KPEJIUTOPOB.

[ocymapcTBeHHasT KOpIopaIys He OTBEYaeT Mo o0s3aTeabcTBamM PD,
a TOCHeOHsSs HE OTBeYaeT Mo o00sg3aTelIbCTBAM TOCYIapPCTBEHHOM
KOpHoOpamuu, €CJId  3aKOHOM, MOPEIyCMAaTPUBAIOIIMM  CO3JIaHUE
rOCyIapCTBEHHOM KOPIIOPALNH, HE PEAYCMOTPEHO UHOE.
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IVIABA 9. PO?CHFICKAH OEAEPALIUSA, CYBBEKTDI
POCCUUCKOU OEJEPAIIUU, MYHULIUITAJIBHBIE
OBPA3OBAHUSA KAK CYBBEKTDI I'PA’KIAHCKHUX ITPAB

9.1 Oco0eHHOCTH ITPAXKIAHCKON PABOCYOHEKTHOCTH
yO0JMYHO-TIPABOBBIX 00pa30BaHMH

Hevicteyrommit ~ I'paxkmanckuni  komekc PO 3akperuraer
BO3MOXKHOCTh  yuactusi  Poccuiickoit =~ ®Denepanun, CyObEKTOB
Poccuiickoit @enepaniii 1 MYHUITUIIAIBHBIX 0Opa3oBaHuil (nanee —
nyOJUYHO-TIPABOBBIX 00pa30BaHM) B OTHOIICHUSX, PETYJIUPYEMBIX
rpaXJaHCKUM 3aKOHOJATEIbCTBOM.

B cootrBerctBun ¢ mnonoxkeHusmu cr. 124 I'K P® Pocculickas
®denepanusi, cyobekThl Poccuiickoit denepanuu - pecmyOuKu, Kpas,
obnactu, ropoga ¢deneparbHOrO 3HAYCHMS, ABTOHOMHAasl OO0JaCTh,
aBTOHOMHBIE OKpyra, - a TakK)Ke MYyHHUIMINaJIbHbIE OOpa3oBaHus (K
KAKOBBIM 3aKOH OTHOCHUT TOPOJACKOE WIIA CEJIbCKOE ITOCEJIEHHUE,
MYHULIMIIAIBHBIA OKPYI, MYHUUWUNAJIbHBIA PAWOH, TOPOJICKOM OKpYT,
BHYTPUTOPOJICKON pailOH, BHYTPUTOPOJICKAST TEPPUTOPHS 1), BBICTYTIAIOT
B OTHOIIEHHUSX, PETYIUPYEMbBIX IPaXJAHCKUM 3aKOHOAATEIbCTBOM, Ha
paBHBIX Hayajllax C WHBIMA YYaCTHUKAMH OTHX OTHOIICHUH -
rpakaaHaMd M OPUIAYECKUMHU JUIaMu. TeM caMbIM ITyOJIu4YHO-
MpaBOBbIE OOpA30BaHMs MPU3HAIOTCA PABHONPABHBIMU YYACTHUKAMHU
UMYIIECTBEHHBIX OTHOIIIEHUM.

OcHOBHOE Ha3zHayeHUE MyOJUYHO-TIPABOBLIX CYyOBEKTOB COCTOUT B
peanuzanuu uX NyOnudyHbIX QyHKIUN. OcyliecTBieHUue OOJIbIIMHCTBA
BHYTPEHHUX M YacCTW BHENIHUX (PYHKIMI COBPEMEHHOI'O ToCyJapcTBa
HEBO3MOXKHO 0€3 HCIOJIb30BaHUS MYyOJIMYHOM BJACTHIO TPa)IaHCKO-
MpaBOBBIX cpeacTB ((popM, HHCTUTYTOB). IMEHHO 3TUM NPOJUKTOBAHA
HEO0OXO0AMMOCTh BhICTYIIeHHsST Poccuiickoit denepaiium, a TakKe UHBIX
MyOJIMYHO-TIPABOBBIX 00pa30oBaHU B KAue€CTBE CaMOCTOATEIbHBIX
0COOBIX TPAXKIAHCKO-TIPABOBBIX CYOBEKTOB.

OpHako clieyeT OTMETUTh, YTO 3aKOHOJaTelb, YINOTPEOUB B CT.
124 T'K PO popMynupoBKYy «0COOCHHOCTH JAHHBIX CYOBEKTOBY, YKa3al

! ®enepanbubiii 3akon ot 06.10.2003 1. Ne131-d3 «O6 0OmEX MPHHIHTAX
OpraHM3alii MECTHOro camoympasieHus B Poccuiickoit @eneparmy» // C3 PD. 2003. Ne 40.
Cr. 3822.
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Ha HHUX KakKk Ha o0coOble CYOBEKTHl IpaBa, IOCKOJIbKY BjacTHas
(myOu4yHO-TIpaBoOBas) CYIIHOCTh YIOMSHYTBIX YYaCTHHUKOB
MPABOOTHOIICHUM TTPOSIBIIAECTCS U B TPA’KJJAHCKOM TpaBe.

B coBpeMEHHOM TIpakJIaHCKOM 3aKOHOJATEIbCTBE 3aKperuicHa
CaMOCTOSITENIbHAs ~ TPAXKAAHCKO-TIpaBoBas  mpupona  Poccuiickou
denepaliuu, HECBOUMAs K KOHCTPYKIIUU FOPUANIECKOTO JTUIIA.

[IpennpruHrMaeMble B JUTEpAType IMOMBITKH OXapaKTepU30BaTh
nyOJUYHO-TIPABOBBIE  O00pa3oBaHMs Kak 0coOyl0 Pa3sHOBUAHOCTH
IOPUIMYECKOTO  JIMIA, B YaCTHOCTU KaK «HOPUAUYECKOE JIUIIO
NyOoJIMYHOTO TpaBa», 00JAJAIONIETO W3BECTHBIMU OCOOCHHOCTSMHU
npaBoBoro craryca (A.IL FpHHKeBqu, 0.B. Vckos?, JLJL anTypHﬂ3,
B.E.quKHH4) HE BBITEKAIOT U3 HOPM JCUCTBYIOIIErO 3aKOHOIATEIbCTBA
U HE YYUTBHIBAIOT UCTOPUUYECKUX 3aKOHOMEPHOCTEUW pa3BUTHSA YUEHHUS O

cyOBbeKTax rpakIaHCKOTO paBa. ["'ocynmapcTBo SIBIISICTCS

CaMOCTOSITETILHON Pa3HOBUIHOCTHIO CYOBEKTOB T'PaKIAHCKOTO TIpaBa
5 6

(B.I'. Tony6110B°JI.A. I'pOChb, B.JI. Kum', B.®. SIkoBineB

u D.B. Tanamuna’ u ap.)

[IpaBoBasi mpupoga Poccuiickoit denepariuu U MHBIX TyOIUYHO-
MPaBOBBIX 00pPa30BaHUI KaK YaCTHOMPABOBBIX CYOBEKTOB HE CBOJMMA K
KOHCTPYKLHH FOPUAAYECKOIO JIULA B CUILY:

1) ucropuaeckux TEHICHIIUN pa3BUTHUSA OTEUYECTBEHHOTO
IpaXXJaHCKOTO 3aKOHOJIATENbCTBA O CYObEKTaX IPak/IaHCKOTO MPaBa;

2) Hamuyusd TPUHLUOUAIBHBIX Pa3IMuMid B LEIAX CO3JaHUSA U
y4acTUsi B TPAKIAHCKOM O00OpOTE HOPUAMYECKUX JMI[ U ITYOJIMYHO-
MIPaBOBBIX 00Opa30BaHMUI;

! I'punkenu A.II. I'pakiaHCKO-IIPaBOBOE MOJOKEHHE KA3HBI: aBToped. JHC. ... KaH.
opua. Hayk. M., 1995.

2 Yekos 0.10. IOpunnyeckue nuua myOIMYHOrO MpaBa: MoHATHE U BUABI // XypHan
poccuiickoro mpasa. 2010. Ne 6. C. 101 — 111.

* Yanrypus JIJI. FOpuandeckie nuna myGIMUYHOTO MPaBa: MX MECTO B IPAkKIaHCKOM
mpaBe U 0COOEHHOCTH TpaBoBOro perynuposanus // 'ocymapcrBo u mpaso. 2008. Ne 3. C. 42.

* Cm. 06 sTom: Yupkun B.E. Opuanueckoe uuo nydmuusoro npasa. C. 16 — 26. On
xe. [Tyomuanaoe npaBo u ropuaudeckue aura // [Ipao u mommtuka. 2015. Ne 1. C. 6-18.

® Tony6uos B.I'. TocyaapcTBO Kak 4acTHONPABOBOM CyOBEKT: IIpaBOBasi IPHUPOJA H
ocobennoctu // Kypuan poccuiickoro npasa. 2010. Ne 10. C. 77.

6 I'pocs JILLA., Kum B.JI. IIpoGneMbl NpaBOBOrO peryaupoOBaHUs YIpPaBICHUS
myOMuYHOW  COOCTBEHHOCTBIO  (aHATM3  TPABOBBIX  aKTOB  Poccwiickoit ~ Demeparuun
u Xabaposckoro kpas) // FOpuct. 2005. Ne 11. C. 10-20.

" SIxoenes B.®., Tamarmua D.B. HOpuanueckue nuna u cyObeKThl MyOJIUYHOTO MpaBa:
B IOKMCKax MpaBoBoro Oananca // ypnan poccuiickoro mpasa. 2016. Ne 8 (236). C. 139.
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3) cylIeCTBOBaHUSI HCTOPHUUYECKH OOYCIOBJICHHONM HEOOXOAUMOCTH
JUIsl  TOCYJapCTBAa-CyBEpEHA  HCHOJb30BaTh  I'PaXKJAHCKO-TIPABOBBIE
WHCTUTYTHl I8 WCIOJHEHUS MyOJMYHbIX (QYHKIUA Kak HauOosee
3¢ (DEeKTUBHBIC U JEHCTBECHHBIC;

4) HeOOXOMUMOCTH  3aKpEIUIEHUs  OCOOCHHOCTEH  MPaBOBOTO
peryJupoBaHUsl  TPaXKIAHCKOM  IPaBOCYOBEKTHOCTH  Poccuiickoit
deepaliii B TOM YHCIIE B PAMKaX KOMILIEKCHOTO 3aKOHOIATEIbCTBA

[IoHnmMaHKe roCynapcTBa KakK CaMOCTOATENIBHOM Pa3HOBUIHOCTH
IPAKJIAHCKO-TIPABOBOTO  CYOBEKTa, HE SIBISIIONIETOCA IOPUIUYECKUM
JUIIOM, B TIOJHOM Mepe OTBEYaeT MCTOPUUYECKU OOYCIOBICHHBIM
TEHJCHLIUSIM Pa3BUTHSI OTEYECTBEHHOIO 3aKOHOAATENIbCTBA U HAYKHU
IpakJaHCKOTO TpaBa. Bce pa3sHooOpasue KOJJIEKTUBHBIX CYOBEKTOB B
IPKJIAHCKOM TIpaBe€ HE MOXKET CBOAMUTHCS K TEPMUHY «IOPUIAUYECKOE
JULO», KOTOPOE SABISIETCS JIMIIb OJHOW W3  Pa3HOBUAHOCTEMN
IOpUJIMYECKUX  JIMYHOCTeW.  Jlmsg  00o3HaueHWsi  KOHKPETHBIX
Pa3HOBUAHOCTEHN CyObEKTOB TPOKJIAHCKUX  MPABOOTHOIICHUH,
COOTBETCTBEHHO, HCIIOJIb3YIOTCA TEPMHUHBI  «(QU3UYECKOE  JIUIO»,
CIOPUIUYECKOE JIMI0», «TOCYIapCTBO (MHBIC MYyOJUYHO-TIPABOBBIC
00pa3oBaHMs ).

['ocymapctBo, BBICTyHass B TIpakJaHCKOM 00OpOTE, OcCTaeTcs
MyOJIMYHO-BIACTHOM OpraHu3aiuen-cypepeHoM. OHO OJHOBPEMEHHO
SBJISIETCS HOCUTEJIEM U KOHCTUTYIIMOHHOM, W TPakKIaHCKO-TPaBOBOM
MpaBOCYOBEKTHOCTH, a TaKXe JIOOPOBOJILHO OrPAHUYMBAET CBOM
UMMYHUTET.

Cratyc rocyaapcTBa Kak MyOIuYHO-TIPaBOBOTO 0Opa30BaHUS U €T0
COJIEp)KaHUE  3aKpeIyIeHbl B  HOpMax KOMIUIEKCHOM  CHCTEMBbI
3aKOHOJIATEILHOTO PETYJIUPOBAHUS TPaXJAHCKUX OTHOIICHUN, B TOM
4uCJIe B HOPMaxX MyOJIMYHBIX OTpaciiel 3aKOHOAaTEIbCTBA.

ITepeuens cnyuaeB, korma Poccuiickas @enepauuss MOXKET
BBICTYIIaTh B KayeCTBE HEMOCPEACTBEHHOTO CYyObEKTa T'pa)IaHCKO-
MPABOBBIX OTHOILIEHUM, O0YCIOBJIEH UCKIIOYUTEIBHO HEOOX0IUMOCThIO
OCYILIECTBJICHUSI TE€X WIM HMHBIX NyOnu4HbIX (yHKuuil. KoHKpeTHbIe
MOJTHOMOYMSI B  paMKaxX pealn3alud  YHOMSHYTHIX  (DYHKIIUM
ONpEe/ICICHbl aKTaMH, YCTAHABJIUBAIOIIUMHU CTaTyC TOCYIAapCTBEHHBIX
(MyHULIMIABHBIX)  OPraHOB,  YIOJHOMOYEHHBIX  BBICTYNaTh B

! I'onybuioB B. T'. Poccuiickas ®eneparusi Kak CyObEKT TpakJIaHCKOTO mpaBa. M.:
Craryr, 2021. C. 88.
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rpakJaHCKOM o00opoTe oOT wuMeHu Poccuiickot @enepanuu B
COOTBETCTBUU € nonoxeHuamu 1. 1 ct. 125 I'K PO.

C yd4eToM HBI0KEHHOTO TPaXIAHCKYH) IMPaBOCIOCOOHOCTH
Poccutrickon @enepaniiy HEJb3s XapaKTEPHU30BaTh KaK YHUBEPCAUILHYIO
WA CHENUAIbHYI0. B JEMCTBHUAX TOCYyJapCTBa KaKk YaCTHOIIPABOBOTO
CyOBbEKTa MPHUCYTCTBYET HCKIIOUUTEIbHO IyOJWYHBIM HHTEpecC,
UMCIOIIUN 1eNbI0 peanu3anuio nyonudHabix GyHkmui. C  ydeToMm
MOpsIAKa 3aKPEIJICHU €ro MOJHOMOYHMM Ha y4acTHE B TPaXIAHCKOM

obopore, IPAXKIAHCKY IO NMPaBOCMOCOOHOCTH Poccuiickoit
Denepauuu ciredyem onpeoenumsv, KaAK 0COOblil 6UO 2PANHCOAHCKOU
npagocnocoonocmu u umeHoeams «@ynkyuonanvnoi

nPasoCcnocoOHOCmbIO) .

Conepxanue mnpaBocnocoOHOcTH Poccuiickoit deneparuu, ee
CyOBEKTOB ¥ MYHHUIMNAIBHBIX OOpa3oBaHUW HE COBIMANAET C
MPaBOCTIOCOOHOCTHIO JIPYTUX CYOBEKTOB - TPAXKIAH U IOPUAMYECKHUX
JWL, TOPECHCHYyIOIUX  YaCTHbIE  MHTEpPEChl.  XapaKTepHU30BaATh
PaBOCIOCOOHOCTH MyOJIMYHO-TIPABOBBIX oOpa3zoBaHui KakK
CIICIIMAJIbHYI0O HETOYHO €III€ M IOCTOJIbKY, MOCKOJBKY 3aKOHOAATEIb
(w1 y4peauTenb, YYACTHUK) OTPAHUUMBACT ISl FOPUIAYECKUX JIUII
BO3MOHOCTb COBEPILICHHS UMU TE€X WJIM HHBIX JACHUCTBUU. 3]I€Ch KE
peub HIET O «CaMOOTPAHUUCHHUSX CYBEpEeHa», OOYCIOBICHHBIX
HEOOXOMMOCTBIO UCTIOJTHEHUSI MYyOJUYHBIX (QYHKITUN Yepe3 HaJleJICHHUE
MyOJIMYHO-TIPABOBBIX oOpa3oBaHU TPaXJaHCKOU
MpaBOCyOBEKTHOCThIO. (OO0BbEeM MPaBOCYOBEKTHOCTH  OMpPEACISeTCS
HEO0OXOMMOCTBIO OCYIIIECTBICHUS ITUX (QYHKITUH.

Oonoit u3 kawuesvlx ocodennocment Poccuiickoii Dedepavyuu
NpU GbLICMYNJIEHUU 6 ZPANCOAHCKOM 000pome AGIACMCA MO, YUMo
2parcOaHcKkue npaea u 00A3GHHOCMU OHA npuoodpemaem 6
pe3yibmame OeiUcmeuil C60UX ynoaIHOMOYEHHBIX OP2AHOE.

JencrBytomiee POCCHICKOE TPaXIaHCKOE IPaBO 17|
3aKOHOJATENBCTBO HE CONEPKUT OMNPEICIICHUS TOCYAapCTBEHHOTO
OpraHa, Mpy 3TOM OKOJIO MHOKECTBO HOPMATHBHBIX MPABOBBIX AKTOB B
CBOEM Ha3BaHUU COJAEPKAT CJIOBOCOYETAHUE «TOCYAApPCTBEHHBIN
opran».  IlonHoueHHass ~ HOpMaTuMBHasi  JC(PUHUIUS  TOHSITUSA
«rOCYNapCTBEHHbIN opras» B JNEUCTBYIOLIEM POCCHMCKOM
3aKOHO/ATEILCTBE OTCYTCTBYET, OHO COJICPKHUT JIMIIL YyKa3aHUE Ha
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MPUMEHSIEMYI0 TEPMHUHOJIOTHIO, & TaKXKE IMEpPEeYeHb TOCYIapCTBEHHBIX
OpPraHoOB U JOJKHOCTHBIX JIUII.

K wuucny ocnoeéubix npusnakoé op2anoe 20cy0apcmeéeHHOu
é1acmu OMHOCAMCA: HAIUNYUE CIEIHATbHON KOMIIETCHIIMU; HaJIU4He
npaBa H3AaBaTh KOPUAUYECKHUE AaKThl IMPABONPUMEHEHUS;, HAIUYHE
BJIACTHBIX MTOJTHOMOYHI; MMYILECTBCHHAs 000COOJIEHHOCT;
COOCTBEHHAs CTPYKTypa; ((MHAHCUPOBAaHHUE 3a CUET CPEJICTB OIO/IKETA.

Ecnu roBoputh 00 oprane rocyqapCTBEHHOU BJIACTH B TOM CMBICIIE,
KaKoW mpuaaercs 3ToMy NoHITuio 1. 1 cr. 125 I'K PO npumeHnuTensHo K
Ciay4asM HemoCpeACTBEHHOro y4vactua Poccuiickon ®@enepanuu B
rpaXxgaHCKOM 000pOTE, TO €T0 OCHOBHBIM M €IMHCTBEHHBIM MPU3HAKOM,
ONPENIEIISIIONIMM €ro0 CIIOCOOHOCTh JIEMCTBOBATh OT MMEHU Poccuiickoit
denepaniii B TPaXIAAHCKUX MPABOOTHOIICHUSX, JODKHO SIBISTHCS
HAJIMYME COOTBETCTBYIOUIEH 3aKPEIJIEHHON HOPMATUBHO KOMIIETCHIIUH.

[Ipy HEmoCpenCTBEHHOM YYacTHMU TOCYJapCTBa B TPakJIaHCKOM
000pOTE TOCYIapCTBEHHBIE OpTraHbl HE 001aAal0T U HE MOTYT 00J1aiaTh
CaMOCTOSITEILHOUN MPaBOCYOBbEKTHOCTHIO.

[IpaBoBasi posib TOCYIAapCTBEHHOIO OpraHa B pealu3aluu
IPOKIAHCKONM  TPABOCYOBEKTHOCTHM TOCYAapCTBa  pa3jiMyacTcs B
3aBUCHUMOCTU OT CHUTYalluW, B KOTOPOW OH BBICTyHaer: 1) B KadyecTBe
Oprasa, IIOCPEACTBOM JeUCTBUM KoTOporo Poccuiickas Penepauus
npuoOpeTaeT rpakJaHCKUe MpaBa M MPUHUMAET Ha ceOs rpaKJIaHCKUe
00f3aHHOCTM B paMKax  peajlu3alud  CBOE€M  COOCTBEHHOM
npaBocyObekTHOCTH (1. 1 cT. 125 T'KP®); 2) B KkauecTtBe Jwuiia,
HaJICJICHHOTO CaMOCTOSITEJIbHOM MPaBOCYObEKTHOCTHIO U
BBICTYIIAIOIIETO B 000OPOTE€ OT MMEHHM TOCYapCTBa MO CHEUATBHOMY
MOPYYEHHUIO (YACTHBIA CJIydyail Takoro OIOCPEIOBAHHOTO YYacCTHUs
3akperuieH 1. 3 ct. 125 'K P®).

B cnyuae, npenycmorpennom 1. 1 cr. 125 'K P®D npaBoBast cBA3b,
BO3HUKamomas Mexnay Poccuirickon ®Penepanuenn U €€ OpPraHoM,
TOXKJIECTBEHHA TMOHMMAHUIO TPakAaHCKO-IPABOBON MPHUPOIABI OpraHa
IOPUANYECKOTO JMIa (Takke He 00JaJaloliero caMoCTOSITEIbHOM
IpaXIaHCKON MTPaBOCYOBEKTHOCTHIO).

9.2 ®opmMbl yyacTus MyOIMYHO-TIPABOBBIX 00pa3oBaHuil B
rPasKIAHCKUX NPABOOTHOLIEHUAX
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@opmbl  yyacTusi ~ NyOJMYHO-TIPABOBBIX  OOpa3oBaHWil B
IPKJAHCKUX MPABOOTHOIICHUAX NU(PGHEPEHIUPYIOTCS B 3aBUCUMOCTH
OT XapakTepa peryJupyeMbIX OTHOIICHUH M HUX COIMAJIbHOU
3HAYMMOCTH.

YyacTue rocyaapcrsa B OTHOIIEHUSIX COOCTBEHHOCTH M HMHBIX
BelIHbIX OTHOMIEHUsAX. COOCTBEHHOCTh COCTAaBIISIET MAaTEpHUATbHYIO
0a3y I ydacTus B IPpaXIaHCKOM 00OPOTE JIF0OOI0 4aCTHOMPABOBOTO
cyObekTa. He 4BISAIOTCS HMCKIIOYEHHEM U MyOJWYHO-TIPABOBBIC
00pa3zoBaHMUsL.

[ocynapcTBO U MyHUIIMTIAIUTETHI OMPEACIISIIOT CYAbOY MyOITUYHOTO
UMYIIECTBA, UCXOMAS W3 MOTPEOHOCTEH SKOHOMHUYECKOTO pPAa3BUTHS B
I[EJIOM, C Y4YeTOM psifia oO0mieconuaibHbIX (GakTopoB. C 3TOU 1ENIbIO
HEOOXOIUMO JIETAJIbHO PETYJIUpOBaTh MPOILIECCHl  pa3rpaHUYCHUs,
IpUOOpETEHUs, 000pOTa W OTYYXKACHHUS OOBEKTOB ITYOIHMIHOM
COOCTBEHHOCTH, a TaK)K€ BOMPOCHI YIPABICHUS 00bEKTaAMHU MyOIMYHOM
COOCTBEHHOCTH. DTO MPOUCXOAUT 3TO HE B paMKax BBIJCICHUS HOPM,
COCTABJISIIOIINX OCOOBIM MHCTUTYT IMpaBa MyOJUYHONH COOCTBEHHOCTHU B
IpaHUIlaX KOHCTUTYIIMOHHOTO TpaBa, a B paMKax 3aKperieHus
OCOOCHHOCTEW TMPABOBOTO PETYJIUPOBAHUS OTHOIICHUU MyOIUYHON
COOCTBEHHOCTH B TPAXXKJTAHCKOM 3aKOHOAATENHCTBE B COOTBETCTBHUM C
nojokeHusiMu 1. 2 cT. 124 I'K P®.

Oo6vexkmul npaea 20cy0apcmeeHHONU COOCMBEHHOCMU 0eAMCcs HA
0ge 2pynnbvl, VUMCIOIUE CEPHE3HBIC PA3INYMS B IIPABOBOM PEXKUME.
Ilepeaa czpynna — 510 chnenuduyeckas Kareropuss OOBEKTOB,
npeAHa3HAYCHHBIX JJIs1 OOIIEero MOJIb30BaHUSI BCETO OOIIEeCTBA U IS
00CITy’KMBaHUsI TTOTPEOHOCTEW CaMOro rocyaapcTBa (MCKIIOUUTEIIbHAS
rocy/lapcTBeHHasi coOCTBeHHOCTh). llepBasi rpymnma oOBEKTOB IpaBa
COOCTBEHHOCTH XapaKTEPU3YETCs] HAJIMYHUEM JIOCTAaTOYHO CEPbhE3HBIX
OCOOEHHOCTEW MPaBOBOTO PEXUMA, CYIIECTBEHHO OTPAaHUYMBAIOIINX
CJIy4dau, MOPSJIOK M YCJIIOBUS X BOBJICUCHUS B IpakAaHCKUN 00OPOT.

Bmopasa 2pynna  BkIO4aeT OOBEKTHl  MPOU3BOJICTBEHHOIO
Ha3HAYEHUs (HEUCKITIOUUTENIbHAS TOCYy1apCTBEHHAs COOCTBEHHOCTD ).

ABnssick COOCTBEHHMKAMM  CBOETO  HMYINECTBA, IyOJIHMYHO-
MIPaBOBbIE 00pa30BaHUSI HE3aBUCUMBI JIPYT OT Jpyra U BBICTYHAIOT B
IPOXIAHCKUX MPABOOTHOLICHHUSX KaK BIIOJHE CaMOCTOSTEIIbHBIE,
paBHOMPABHBIEC U UMYIIIECTBEHHO 000COOJICHHBIE CYOBEKTHI.

B  pelcTByromeM — 3aKOHOJATENBCTBE  HIEs  pasrpaHUUYCHUs
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roCyJIapCTBEHHOW COOCTBEHHOCTH 3aKpEIlJICHa KOHCTUTYIIMOHHO. B m.
«» cr. 72 KoHctutyunn P® nanHOE pasrpaHMyeHHUE NMPONMUCAHO B
KayeCTBE NpeIMeTa COBMECTHOro BeaeHus Poccuiickont denepauuu u

cyobekToB  Poccuiickoit =~ ®@enpepanun.  OTO0  0OCTOSTEIBCTBO
npeamnoaaracT YCTaHOBJICHUE OTIPEICIICHHOTO MEXaHH3Ma
pa3rpaHuICHUS roCyIapCTBEHHOU COOCTBEHHOCTH C

HEMOCPE/ICTBEHHBIM YYaCTUEM BCEX 3aMHTEPECOBAHHBIX CYOBEKTOB
Poccutickon denepannmn.

[Iponiecc pasrpanuueHusi MyOJUYHOM COOCTBEHHOCTHM HAYajCsi B
cBsi3u ¢ coszgaHueM Poccuiickonn denepanund Kak CaMOCTOSTEIBHOTO
rocymapctBa B Hadaie 1990-x rr. w OBUT  yperyiaupoBaH
[ToctanoBnenuem BepxoBHoro CoBera PCOCP  No 3020-1".
Conepxanne [I'K P® He coaepxuT noApoOHOW perjiaMeHTaluu
MPOIEAYPHI pa3rpaHudeHus MyOoanaHor coocTBeHHOCTH. B cT. 214 T'K
P® 3akpemnseHo, 4YTO OTHECEHHUE TOCYJAPCTBEHHOIO HMMYIIECTBA K
dbenepanbHO COOCTBEHHOCTH U COOCTBEHHOCTH CyOBbEKTOB Poccuiickoi
denepalii OCYILIECTBISETCS B MOPSJIKE, YCTAHOBIEHHOM 3akoHOM. K
COXKQJICHUIO, TAKOM 3aKOH JI0 CUX MOp He NmpuHAT. [Ipu 3TOM BakHBIMU
MyOJIMYHO-TIPABOBBIMM ~ AKTaMM, YCTAHABJIWBAIOIIUMH TPUHITUIIBI U
Opoleaypy  pasrpaHUdYeHUs  TOCYJapCTBEHHOW  COOCTBEHHOCTH
ABJSIIOTCSL  (eliepalibHbIe  3aKOHBI, PETJIAMEHTUPYIOIINE TOPSI0K
NpoBeIcHUsT  peopMbl  TOCYJIAapPCTBEHHOTO U MYHHUIIMIAIBLHOTO
yIpaBJICHUS .

OCOOEHHOCTh ~ TpaXkAaHCKO-MPABOBOTO  CTaryca  IyOJIMYHBIX
00pa30BaHU KaKk COOCTBEHHUKOB 3aKJIIOYAETCS B HEKOTOPBIX OCOOBIX
crnocobax MpuoOpeTeHus UMyliecTBa B coOOCTBeHHOCTh. Hampumep, B
cilydyae OOHapy>KeHHsS Kjaja, COJEpXKallero BEIIM, OTHOCAIIHUECS K
NaMsITHUKaM UCTOPUH U KYJIBTYPBbI, HOCIEAHUE MOJJIEKAT 00s13aTeIbHOM
nepeiaye B rocylapCTBEHHYIO cOOCTBEHHOCTH (1. 2 ¢T. 233 'K PD). B

o pasrpaHUYeHUH TOCYNapCTBEHHONW coOcTBeHHOCTH B Poccuiickoit dexeparuu Ha
denepanbHyl0 COOCTBEHHOCTh, TOCYIApPCTBEHHYI) COOCTBEHHOCTh pECIYOJUK B COCTaBe
Poccuiickoit denepanuu, kpaeB, oOmactel, aBTOHOMHOW 007acTH, aBTOHOMHBIX OKpYTOB,
ropoaoB MockBbl 1 Cankr-IlerepOypra u MyHuULMNadbHYI0 cOOCTBEHHOCTh: IlocTaHoBieHMe
Bepxosuoro Coseta PCOCP ot 27.12.1991 . Ne 3020-1 // Begomoct CHJ/] u BC PCOCP.
16.01.1992 . Ne 3. Cr. 89.

2 ®enepanbublif 3akoH oT 06.10.2003 r. Ne131-03 «O6 061X NpUHIUNAX OpraHu3auu
MecTHOTO camoympaBiienusi B Poccuiickoit @enepanmn» // Cobpanue 3akoHomarenbcTBa PO.
2003. Ne 40. Cr. 3822
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MYHUIIMTIATBHYI0 COOCTBEHHOCTh NPU COOJIIOICHUU psifla YCIOBUI,
cojeprxamuxcs B 3akoHe (1. 3 cT. 225, . 2 ct. 228, 1. 1 c1. 231 'K P®),
nepexoasT Oecxo3siiHas HEABMKUMOCTb, HAaXOJKH M O€3HaI30pHBIC
KUBOTHBIE.

OcoObIMH OCHOBaHUSIMM BO3HUKHOBEHHUSI MpaBa TOCYAapCTBEHHOU
WM MYHUIUNAIBHON COOCTBEHHOCTH HAa UMYIIECTBO SIBJISIIOTCSI TaKKe
nepexoq B NMyOJWYHYIO COOCTBEHHOCTh BEILEHM, U3BATHIX U3 000pOTa
WM OTrpaHWYeHHBIX B oOopore (m. 2 cr. 238 I'K P®D), usbsarue
HEJBIXKMMOCTH JIJI TOCYAapPCTBEHHBIX WM MYHUIIUTIATIBHBIX HYX (CT.
239 TK P®), a Takke BBIKYH OECXO3MCTBEHHO COACPKUMBIX
KYJIBTYPHBIX LEHHOCTEMN. PexBuzniusi, KOH(UCKAIUS U
HanmoHanu3amus (ct. 240, 242, 243, 306 I'K) Takke OTHOCATCS K
OCOOBIM  OCHOBAaHMSIM BO3HUKHOBEHHS IpaBa TOCYIapCTBEHHOMU
COOCTBEHHOCTH.

3aKOHO/IaTEeNIbHO 3aKpeIlJIeHbl TAaKWE€ OCHOBAHUS MPEKpalleHus
npaBa yOJIUYHON COOCTBEHHOCTH, KaK MPUBATU3ALIMS
rOCYIJapCTBEHHOTO0 M MYHHUIMINAIbHOTO umyiectBa (cT. 217 'K PD).
[Ipu mpuBaTHU3aluy UMYIIIECTBO, HAXOAAIIEECS B TOCYIapCTBEHHON WM
MYHUIIMTIATBHOW  COOCTBEHHOCTH, TEpeAaeTcss B  COOCTBEHHOCTH
rpaXkJaH U IOPUANYECKUX JIMI] B mopsake, npeaycMorpeHHoM ['K PO,
€CJIM 3aKOHAMU O MPUBATU3AIUU TOCYJAPCTBEHHOTO U MYHHUIIMIIAIBLHOTO
UMYIIECTBRA.

[IyOnuuHO-TIpaBOBbIE  O0pa3oBaHUs MOTYT OBITh CYObEKTaMU
HEKOTOPBIX OTPAHUYEHHBIX BEIIHBIX MIPaB (CEPBUTYTHOTO THUIIA).

[lybnuuHo-ipaBoBbIE ~ OOpa3oBaHUsl  BIIPaBe CTAHOBUTHCS
CyObeKTaMU HACJEACTBEHHBIX MPABOOTHOIIEHUH. OHM MOTYT OBITh
HaclleMHUKAaMM  TI0  3aBEIIaHWI0, a Takke  COOCTBEHHUKAMHU
BbIMOpouYHOTo umytiectsa (cT. 1151 I'K P®). Kpome Toro, rocynapcTBo
MOKET CTAHOBUTHCSI COOCTBEHHMKOM HMYIIECTBA, IMPEIOCTABIECHHOIO
HACJIEIOJATENII0 TOCYIapCTBOM Ha JBIOTHBIX ycioBusx (cr. 1184 T'K
PD).

Yyacrue MyOJIMYHO-TIPABOBBIX o0pa3oBaHmii B
KOPNOPATUBHBIX OTHOWIeHUsX. [lyOnuunbie oOpa3zoBaHusi Ha 0ase
nyOJMYHOTO  HMMYIIECTBA  MOTYT  CO3/laBaTh  CaMOCTOSATEJIbHBIX
YYaCTHUKOB TPaXJAHCKOTO 000poTa - OpraHu3amuu, OoOJaJaroIIue
OTPAaHMYCHHBIMU BEIIHBIMM ITIpaBaMU Ha 3aKpPEIUICHHOE 3a HHUMU
UMYIIECTBO: TOCYAapCTBEHHBbIE W  MYHULMNAJIbHBIC YHUTApHBIC
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npeanpusitus (ct. 113-115 T'K P®) u yupexnenus (ct. 120 'K PD).
[IpaBoBou craryc Takux ropuandeckux aun omnpenenserca ['K PO nu
crnenuaibHbIMU (efepalbHbIMU 3akoHaMU. Harmpumep, deaepaibHbIM
3akoHoM  oT 12.01.1996 1. Ne7-®3 «O  HEKOMMEpPUYECKUX
0pFaHH3aLII/I}IX>>1 u OenepanbHbiM 3ak0HOM 0T 14.11.2002 1. Neo 161-D3
«O TOCYIapCTBEHHBIX U MYHHUIUMIAIBHBIX YHUTAPHBIX npe):[npnamﬂx»z
Y TIp.

[ocynapcTBeHHbIE W MYyHULMNAIbHBIE O00pa30BaHHUS  MOTYT
BBICTYNAaTh TAaKXE€ B KAU4€CTBE YUPEIUTENEH OTKPBITHIX AKIMOHEPHBIX
OOI1IECTB B ClIyuasiX, yCTAaHOBJICHHBIX (he/lepaibHbIMU 3aKOHAMMU.

@®enepanbHbiM  3akOHOM  oT  12.01.1996 1. Ne 7-®3 «O
HEKOMMEPYECKUX OPraHU3aIUgaX» MPEeIyCMOTPEHA TAKKE BO3MOXKHOCTD
CO3JIJaHUsI TOCYAApCTBEHHBIX Kopropanuii. [lpu 3ToM 0coOeHHOCTH
MMPABOBOTO  TOJIOKEHUS  KAXJIOW TOCYHAPCTBEHHOW  KOPHOpALUH
YCTAHABIIMBAIOTCS CHEHHATbHBIM 3aKOHOM, YTBEPKIAIOIIMM CO3JaHUE
JTAHHOM KOPIIOpAallMy U MPOIMUCHIBAIOIIMM BCE KOHKPETHBIE YCIOBHS €€
CYIIECTBOBAHUA.

Yuyacrue 1y 0JUYHO-TIPABOBBIX oOpa3oBaHMi B
00513aTe/ILCTBEHHBIX OTHOmMeHUuAX. Cutyanuu, korga Pocculickas
denepanuss HEMOCPEACTBEHHO CTAHOBUTCS CTOPOHOW B TOM WM UHOM
00s13aTeIbCTBE, 00yCJIOBJICHBI UCKJIFOUUTEIBHO peanuzannein
ompeesIeHHON MyOonnuHor (yHKIMU. B CBS3M ¢ 3TUM yKa3aHHE Ha
BO3MOKHOCTh BOBHUKHOBEHHS I'PaKIaHCKO-TIPABOBOIO 00SI3aTENIbCTBA C
HEMOCPEJACTBEHHBIM y4aCTUEM B HEM TOCYJapCTBa B KAU€CTBE CTOPOHBI
JOJKHO OBITh MPSMO WJIM KOCBEHHO 3aKPEIJICHO B 3aKOHO/IATEIIbCTRE.

Hanbonee pacnpoctpanenHas ¢opma yuactus Poccuiickoit
denepaniu B 00s13aTENILCTBEHHBIX  OTHOIIEHUSIX -  JIOTOBOpHAs.
3aKOHOZATENBPHOE 3aKPEIUICHUE BO3MOXXHOCTH Y4YacTHs TOCYAapCTBa B
JIOTOBOPHBIX TPABOOTHOIIEHUAX MPOUCXOIUT PA3IMUHBIMU CITIOCOOAMH.

Ilepeviii eapuanm - TpsIMOE HEMOCPEICTBEHHOE 3aKPEIUICHHE
Takou BO3MOXKHOCTH B 'K PD myteM BhIAECHEHHS COOTBETCTBYIOILIETO
BHUa (MOJBHAA) JOroBopa win 0e3 takoBoro. Hampumep, §4 mi. 30
«IToctaBka TOBapoOB /I TOCYJAPCTBEHHBIX WJIA MYHUIIMNAJIbHBIX
Hyx1»; §5 mi. 37 «llogpsimabie paOOTHl AJjisi TOCYAApPCTBEHHBIX WIIH
MYHHUIUNAIBHBIX HYXKI»; TJ1. 42 «3a€M U KPEOUT» C YYETOM IOJ0KECHUM

! Cobpanmue 3akoHonarenbeTBa PD. 15.01.1996 1. Ne 3. Cr. 145.
2 Cobpanue 3akononarenbera PO. 02.12.2002 1. Ne 48. Cr. 4746.
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cT. 817 0 moroBope rocyaapCTBEHHOTO 3aiiMa u aAp. Tekctom 'K PO
TAKXKE MPSIMO IPEIAYCMOTPEHA BO3MOXKHOCTh YYacTHsI TOCyIapCTBa B
OTHOIIIEHUAX MO urpam u mapu (1. 58 «IIpoBeaeHue Urp u mapmy»), C
yuetoMm monoxkenud cr. 1063 I'K P® o mnpoBeaeHun Jorepeu,
TOTAJIN3aTOPOB, MHBIX UTP TOCYIaPCTBEHHBIMUA O0pPa30BaHUSIMHU.
Bmopou eapuanm - 3akpersieHMEe BO3MOXXHOCTHM TOCyAapCTBa
y4acTBOBaTb B 00S3aTEIbCTBEHHBIX OTHOIICHUSX Yepe3 IPUHATHE
CIIEUAIBHBIX 3aKOHOB. TakKOW 3aKOH MOXET SIBUTHCS PE3yJIbTaTOM
peanuzanuu 1psmoro ykazanus 'K P® Ha HE0OXOIMMOCTH €ro
HpI/IHHTI/Iﬁl, aM00 KakoM-TO cCHeuHaldbHbIA 3aKOH MOXET COJIep>KaTh
CaMOCTOSITEJIbHOE YKAa3aHUE HAa BO3MOXHOCThb BCTYIUICHUS IOCYAapCTBa
B JIOTOBOPHBIC HpaBOOTHOHIeHI/ISIZ. [Ipu 5TOM peub UJIET O 3aKIIOUYCHUH
JIOTOBOPOB, Kak monMeHoBaHHBIX [' K P®, Tak 1 HEMOMMEHOBAHHBIX.
Tpemuii eapuanm, Korjia JOrOBOPHBIE 00s13aTENbCTBA, B KOTOPBIX
rocyJapCTBO BBICTYNa€T B Ka4€CTBE CTOPOHBI, SBJSAIOTCS Tak
Ha3bIBa€MbIEC PA3HOOTPACIIEBBIC JIOTOBOPhl. BO3MOKHOCTh 3aKIIOUCHUS
MOTOOHBIX JIOTOBOPOB, a TaKXKE CIICIIMAIbHBIC MPaBUiIa UX 3aKITFOUCHUS
U UCIOJHEHHUS MOTYT COJEpPXKaTbCsl B KOAUGDUIIMPOBAHHBIX aKTaX
JIPYTUX OTPACIEA POCCUMUCKOTO 3aKOHOJATEIIECTBA . Hampumep, norosop
apeHJbl JIECHOTO Y4YacTKa, HaXOJSIIErocsi B TOCYHAPCTBCHHOW WU

1 Cm., Hanpumep: @enepanbublii 3akoH 0T 05.04.2013 Ne 44-O3 «O KOHTpakTHOU
cucreMe B cdepe 3aKylnoK TOBapoB, padOT, yciuyr s oOecredeHHs TOCYIapCTBEHHBIX H
MYHULIMNIANBHBIX HYX1» // CoOpanue 3akoHonarenbcTBa P®. 08.04.2013. Ne 14. ct. 1652; O
MOCTAaBKaxX TOBApPOB JJs (eliepalbHbIX M TOCYIapCTBEHHBIX HYXa: DenepaibHbIl 3aKOH OT
13.12.1994 1. Ne 60-®3 // Cobpanue 3akoHogarenscTBa PD. 1994, Ne 34. Cr. 3540; O 3akymnkax
U TIOCTAaBKaX CEJIbCKOXO3AWCTBEHHOM MPOAYKIUH, ChIpbS U  TNPOJOBOJLCTBUS IS
rocyaapcTBeHHbIX Hyxa: Denepanbhbiii 3akoH oT 02.12.1994 1. Ne53-®3 // CoOpanue
3akoHoaarenscTtBa PD. 1994. Ne 32. Ct. 3303; O rocyaapCTBEHHOM MAaTe€pUaIbHOM PE3EpBE:
®enepanbHblil 3ak0oH 0T 29.12.1994 1. Ne 79-®3 // Cobpanue 3akoHonarensctsa PO. 1995. Ne 1.
Cr. 3.

20 MIPUBATU3AMU TOCYJAPCTBEHHOTO M MYHUIMIIAIBHOTO MMyllecTBa: DenepanbHblil
3akoH oT 21.12.2001 r. Ne 178-®3 // Cobpanue 3akoHonarenabctea PD. 2002. Ne 4. Cr. 251; O
npuBaTu3auy KmwmimHoro ¢Gouaa B Poccuiickoit ®eneparuu: 3akon PO ot 04.07.1991 1. Ne
1541-1 // Begomoctu CHJ] m BC PC®CP. 1991. Ne 28. Ct. 959; O KOHIIECCHOHHBIX
cornmamenusix: @PenepanbHbiii  3akoH or  21.07.2005 1. Ne 115-®3 // Cobpanue
3akoHoaarenbeTBa PO, 2005. Ne 30 (Y. 2). Cr. 3126; O cornameHusix o pasjaeie NpoayKIHH:
®enepanbubiit 3ak0H 0T 30.12.1995 1. Ne 225-03 // Cobpanue 3akoHomarenscTBa PO. 1996. Ne
1. Cr. 18.

¥ CMm. 06 sTOM: bparunckuit M.U., Butpsuckuit B.B. [loroBopHoe npaso. Ku. 1: O6mme
nonoxxenus. M., 2001. — C. 23-32.
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MyHUIIUTIATbHOU coOcTBeHHOCTH (cT. 72 JlecHoro komexca P® ot
4.12.2006 r. Ne 200-D3)

SBAsisch TMOJHONPABHBIM YYAaCTHUKOM Tpa)kJAaHCKOro 000poTa,
roCyJapCTBO BIIpaBe 3aKIOYaTh JIOObIE WHBIE [OMMEHOBAHHBIE,
CMEIIAHHbIE U HETIOMMEHOBAHHBIE JOTOBOPHI, CTAHOBUTHCSA CYObEKTOM
MHBIX 0053aTe€IbCTBEHHBIX MPABOOTHOLIEHHU . O03aTENbHBIM YCIOBUEM
JUISL ATOTO JOJKHO OBITh HAJIMYME MPSIMOTO MJIM KOCBEHHOTO YKa3aHUS
Ha 3TO B  HOPMATHBHBIX  AaKTaX, ONPEIACIAIOMNX  CTaTyC
COOTBETCTBYIOIINX OpraHoB rOCYyIapCTBEHHOU BJIACTH,
YIOJIHOMOYEHHBIX BBICTYNAaTh OT MMEHH TOCYIAapCTBa B I'Pa)KHAHCKUX
otHoweHusx (1. 1 ct. 125 'K P®D).

IIyO0siuuHO-IpaBOBbIE O00pPa30BAHUA HABJIAKTCH CY0ObeKTaAMHU
NEJUKTHBIX 0013aTeJIbCTB. Tak, B paMKax CIeUabHbIX HOPM YaCTH
Bropon ['K P® rocymapcTtBO HECET OTBETCTBEHHOCTh 3a BpEN,
IMIPUYMHEHHBIN BJIACTHOM JeATeNbHOCThI0. OHO OTBEYaeT 3a Bpes,
NPUYMHECHHBIN TpaKJaHaM WA IOPUINYECKUM JIMIAM HE3aKOHHBIMH
neiictBusiMu  (Oe3eCTBUEM) TOCYIapCTBEHHBIX OpPraHOB M UX
noJbKHOCTHBIX Jiull (cT. 1069 'K P®), a Takke 3a Bpell, IPUIMHECHHBIM
HE3aKOHHBIMH JCHUCTBUSMH OPraHOB JIO3HAHUWS, NPEABAPUTEIHLHOIO
ciencTBus, npokyparypsl u cyaa (ct. 1070 'K PD).

B pamkax npaBwi, yCTaHOBJIEHHBIX 4acTbio 4yerBeprol ['K PO,
rocyIapcTBo MOKeT SBJATHCHA CYObEKTOM HMYLIECTBEHHBIX
OTHOIICHUH, BO3HUKAKWIIMX M0 MOBOAY MHTE/LUICKTYAJbHBIX IpPaB,
y4acTByss B HHMX  IIYT€M  3aKJIIOYEHHUS  COOTBETCTBYIOIIMX
rocyaapCTBEHHBIX KOHTpakToB (cT. 1298, 1373, 1432, 1464, 1471 T'K
P®). B pamkax croendaJbHbIX MOpPaBUI OHO YYacCTBYET TaKxke B
OTHOILICHUSX 1O TOBOAY UCKJIFOUUTEIbHBIX HEUMYIIECTBEHHBIX IIPAB.

T'ocynapcrBo ABJISIETCH cy0ObeKTOM BHELIHETOPIrOBOM
nesTeabHOCTH. [IpaBo Ha ero ydactre BO BHEHIHETOPTrOBOM 000pOTE
npsMo npeaycMoTpeHo cT. 11 denepanbHoro 3akoHa ot 8 aexadps 2003
r. Ne 164-®3 «O0 ocHOBax TOCYJapCTBEHHOIO PETrYIUPOBAHUS
BHEIITHETOPTOBO} ICSTETBHOCTIY . IIPH 3TOM CIEIyeT OTMETHTbh, HTO

1 06 ocnoax TOCYIapCTBEHHOTO PETYIMPOBAaHUS BHEITHETOPrOBOM JESTEIbHOCTH:
®enepanbublii 3ak0H 0T 08.12.2003 1. No 164-D3 // Cobpanue 3akononarenbcTBa PD. 2003. Ne
50. Cr. 4850; O xoopAMHALIUK MEXKIYHAPOAHBIX U BHEUTHEODKOHOMUYECKUX CBS3EH CYOBEKTOB
Poccuiickoit ®eneparnun: Denepanbubiii 3akoH oT 04.01.1999 1. Ne 4-®3 // Cobpanue
3akoHogarenbcTBa PO. No2. 11.01.1999 1. Cr. 231.
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BHEIIHETOProBast JEATEIbHOCTh OCYIIECTBIIACTCS UM TOJBKO B CIIydasX,
YCTAHOBJIECHHBIX  (efepalibHBIMK  3akoHaMu.  JleTanu3upyroTcs
YIIOMSIHYThIE MOJIOKEHUS B MOJI3aKOHHBIX aKTaX. YCIIOBUS MPUBJICYEHUS
OIOPKETHBIX 3aMMCTBOBAHMN W3 MHOCTPAHHBIX HMCTOYHUKOB, a TaKXKe
MpeoCTaBICHUsT OIOMKETHBIX KPEIUTOB MHOCTPAHHBIM TOCYIapCTBaM,
UX OPUIUYECKUM JIAI[AM HW  MEXKIYHApOIHBIM  OpTraHU3alUsIM
OTrOBapUBarOTCs B bromxeTHoM Kogekce PO.

IIyOosiuuHble CYOBEKTBI CTAHOBATCH TAaKKe YYACTHHUKAMH
00513aTeJILCTB 0CO00T0 pPoa, MPUCYHIMX MCKJIKYUTENbHO M. OauH
U3 TAKUX OCOOBIX CIy4aeB - y4aCTHE TOCY/IapCTBa B Kaue€CTBE JIOJHKHUKA
B cyOcuanapHbIx 00s3aTenbcTBax. K unciny mogoOHBIX HOPM CIEIyeT
oTHecTd HOpMY II. 2 ¢T. 120 'K P®. Cxognas HopMa 0 cyOCuIuapHOM
OTBETCTBEHHOCTH TOCYAapCTBa MO JOJraM Ka3€HHOTO MPEAIPUSITUS
3akperieHa 1.5 cr. 115 TK P®, cr. 7 ®enepanbHOro 3axkoHa
ot 14.11.2002 1. Ne 161-®3 «O rocynapCTBEHHbIX U MYHUIHUITAIbHBIX
YHUTAPHBIX npez[npm{me»l. Kpome  Ttoro, cyOcunuapHas
OTBETCTBEHHOCTh rapanra (rocyaapcTBa) Mo rocyz[agCTBeHHoﬁ
rapadnTun 3akpemieHa n. 1 ¢t 329 I'K PO, ct. 115 BK P®” u B psne
JIPYTUX CIIY4YacB.

TpaaMuuoOHHO BBIACJASACTCH TaKke JABe (POPMbI Yy4acTUsd
y0JJUYHO-TIPABOBBIX oOpa3zoBaHMH B rpaxIaHCKUX
MPABOOTHOILIEHHUSAX: YYaCTHUE HEMOCPEACTBEHHOE U OMIOCPEIOBAHHOE.

B cnydae HemocpeaCcTBEHHOrO Yy4YacTusi MNyOJUYHO-IPABOBOTO
oOpa3oBaHusi B TPaXIAaHCKOM OOOpPOTE YYACTHUKOM TPaXXJaHCKOTO
MPABOOTHONIEHUSI CTAHOBUTCS HEMOCPEICTBEHHO YEPE3 CBOU OPTaHbI.

[Topsimok  ydactusi  MyOJIMYHO-TIPABOBBIX ~ OOpa3oBaHU B
OTHOUICHUSIX, PETYJUPYEMBIX TPaXKIAHCKUM 3aKOHOAATEIbCTBOM,
3akperieH cT. 125 'K P®. On 3akitoyaercst B TOM, 4TO IPUOOpETaTh U
OCYIIECTBJISATh UMYILIECTBEHHBIEC U JINYHBIE HEUMYIIECTBCHHBIE ITPaBa, U
00sI3aHHOCTH, a TakXKe BBICTYNAaTh B CyJ€ OT HMMEHH MyOJIMYHO-
MPaBOBBIX 00pa30BAHUN MOTYT TOCYJApPCTBEHHBIE U MYHUIUIIAIbHBIC
OpraHbl, ACHUCTBYIOIIME B NpeAeiax MNOJHOMOYUN, YCTAHOBJIEHHBIX

1 O rocymapcTBEHHBIX M MYHHIHIATBHBIX YHHTAPHBIX MPeAnpusatusx: degepanbHblii
3akoH OT 14.11.2002 . Ne 161-®3 (pen. ot 01.12.2007 1.) // CoGpanue 3akoHomaTenbcTBa PO.
2002. Ne 48. CT. 4746.

2 BromkerHblii kogeke P® or 31.07.1998 . Ne 145-®3 (pen. ot 02.11.2007 1) //
Cobpanue 3akononarenbcta PO. 1998. Ne 31. Cr. 3823.

150



aKkTamMu, ONPEACISIONIMMU  CTaTyC d3THUX OPraHoB. YKa3aHHOE
00CTOSATENBCTBO SBJISAETCA OAHOW M3 MPUHUUMHAIBHBIX OCOOCHHOCTEU
WX TPAXKJIAHCKO-TIPABOBOIO CcTaTyca.

OnocpenoBaHHoe y4acTue MyOJIWYHO-NIPABOBOro oOpa3oBaHUS B
IPaKJAHCKOM 000pOTE€ OCYHIECTBISIETCS TMYyTEM CO3MAHUS I ATUX
nenen IOPUINYECKUX U1, Hanpuwmep, rOCYIapCTBEHHBIX
(MyHUIIUTIATBHBIX) YHUTAPHBIX MPEANPUATHHN, KA3€HHBIX NPEANPUITUN,
YUPEKICHUM, TOCYIAPCTBEHHBIX KOPIIOPALUH.

9.3 OTBeTCTBEHHOCTH IY0JMYHO-TIPABOBBIX 00Pa30BaHUil 1O
00s13aTe/ILCTBAM

['paxnanckuit komexkc PD comepxutr creuuanvhvle 0CHOBAHUA
Hacmynjienus omeemcmeennocmu 2ocyoapcmea. Ilpasuna ct. 16 T'K
P® mnpenycMarpuBarOT  BO3MEIIEHHE  YOBITKOB, IPUYMHEHHBIX
rOCY/IapCTBEHHBIMU OpraHaMH U OpraHaMy MECTHOTO CaMOyIIpaBJICHUS,
a cr. 1070 T'K P® - OTBETCTBEHHOCTh 3a BpEld, NPUUYNHEHHBIN
HE3aKOHHBIMM JCHUCTBUSMH OPTraHOB JIO3HAHUS, MPEABAPUTEIHLHOTO
CJIEICTBUSI, MPOKYPATYPHI U Cya.

Ocooennocmv HacmynjieHus OMmMEEMCMEEHHOCMU NyOIUYHO-
npaeoswvlx 00pazoseanuil Bo Bcex 0€3 MCKIIOUYCHUS CIydasiX COCTOUT B
TOM, YTO B CHJIy IIPSIMBIX YKa3aHUH 3aKOHA OHU HECYT OTBETCTBEHHOCTD
3@ cyem Ka3Hpl, W TpPU TNPEAbSIBICHUU TPAXKIAHUHOM WU
IOpUIMYECKUM  JIMIIOM  TpeOOBaHUS O  BO3MEIICHUU  YOBITKOB
OTBETYMKOM TI0 TaKOMy TpeOoBaHMIO Tipu3HawTca Poccuiickas
denepanysi WM HWHOE NyOJMYHO-IPABOBOE OOpa3oBaHUE B JIUIIE
COOTBETCTBYIOIIETO ()MHAHCOBOTO JIMOO HMHOTO YHOJHOMOYEHHOTO
oprasa.

Cneyugurka ocHo6aHuil HaACMYNIAEHUA ZPAHCOAHCKO-NPABOBOU
omeemcmeennocmu Poccuiickonn @enepaunu NpeaonpeaesicHa €e
MyOJMYHO-TIPABOBBIM cTarycoM. OHa MpOSIBISIETCS B YCTaHOBJICHUU
HOPM OO0 OTBETCTBEHHOCTH TOCYJapCTBa 3a JCHCTBUS €0 OPraHoB U
TOJHKHOCTHBIX JIHIL (CT. 16 'K PD).

[IyOonuuHO-TIpaBOBbIE O0pAa30BaHUSI B Psifi€ CIy4aeB CTAaHOBATCS
cyObeKTaMu  cyOcuouapnoii - OmeemcmeeHHocmuy: 10  JoJram
Ka3zeHHoro npeanpustus (m. 6 ct. 113 I'K P®), no gonram yupexacHus
(m. 3 cr. 123.21 TK P®); a takxke cyObeKTaMud OTBETCTBEHHOCTH - B
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cilyyae MpUHATHUS Ha ce0d rapaHTuu (mopyuutensctna) (. 6 ct. 126 TK
P®). B ycTaHOBIECHHBIX 3aKOHOM CJIydasiXx OHM OTBEYAIOT IO JOJTraM
Hacnenonarens (ct. 1175 'K PO, ct. 1151 T'K PO).

OTBeTCTBEHHOCTh MYOJMYHO-MIPABOBBIX 00pa3oBaHMH 1O
00513aTeJIbCTBAM MMEET I'PaKJaHCKO-MPABOBYIO MPUPOAY B CUITY TOTO,
9TO 1) HOCUT KOMIICHCAIIMOHHBIA, a HE KapaTeabHbIA XapakTep;
2) siBAsieTCS HMMYIIIECTBEHHOM; 3) B3BICKUBAETCS B MOJIB3Y
noTepnesBuiero; 4) mpu  ONPENEICHUH pa3Mepa OTBETCTBEHHOCTH
UCIIOIB3YIOTCA TPakJaHCKO-TIPABOBBIC TOHSTUS Bpela U YOBITKOB;
5) HOpMBI 00 OTBETCTBEHHOCTH cojaep:karcs B TekcTe I'K PD, uro sBHO
CBUJIETEILCTBYET 00 MX OTpacieBON MPUHAJICKHOCTH; 6) B Ka4eCTBE
nporeccyaibHOl (HOPMBbI MPUHYAUTEILHOTO B3BICKAHUSI HCIIOJIb3YETCS
rpaXIaHCKUH (apOUTpakHBIN) TIpoIiecc.

HeoOxonumo  MOAYEPKHYTh, YTO HWMEHHO YaCTHOIPABOBOM
WHCTPYMEHTApUil OTBETCTBEHHOCTU MyOJIWYHO-TIPABOBBIX 00pa30BaHUIM
0 CBOMM 00s3aTeabCTBaM (MOHSATHE MaTEPUATIBHOTO W MOPAJIbHOIO
Bpe/la; MOHITUE YOBITKOB; MOPSJIOK JI0KAa3aTelIbCcTBa pasmepa yuiepoa;
Kpyr JIMIl, WMEIOIIUX IIpaBO Ha KOMIICHCAIMIO; TPaXJAHCKOE U
apOUTpakHOE CYAONPOU3BOACTBO KakK IMPOIECCYaATbHBIM MOPSI0K
peanu3alu npaBa Ha BO3MEIIECHHE YOBITKOB) SIBISIETCSI 00OCHOBAaHHBIM
U OTIPaBJaHHBIM.

B cocTtaB npaBoHapyIIeHUs, SIBISIOIIETOCS OCHOBAHUEM JICIMKTHON
OTBETCTBEHHOCTH Poccuiickoii deneparuy, BKIOYAIOTCS OOIIHE U
CIelIMaIbHBIE YCIIOBHS OTBETCTBEHHOCTU. [Ipu 3TOM crenuanbHbIMU
SBJISIIOTCST YCJIOBUSI, OTHOCSIIIIMECS] K MPABOBOMY CTaTyCy MPUYUHUTEIIS
BpEJla U XapaKTepy €ro JeAaTeIbHOCTH (ITyOJIMYHO-TIPABOBOM).

B cr. 1070 T'K P® mnpegycMOTpeH CHEIUAIbHBIA  BUJ
oTBEeTCTBEHHOCTU Poccuiickoin denepanuu 3a Bpel, IPUIUHEHHBIN IPU
OCYIIIECTBIICHUM  BJIACTHOM  JEATEIBHOCTH -  OTBETCTBEHHOCTH
rocyapcTBa 3a Bpel, INPUUYMHEHHBIH HE3aKOHHBIMU JICHCTBUSIMHU
MPABOOXPAHUTEIBHBIX OPTAaHOB U CYJ0B. JTU IOPUIUYECKUE UHCTUTYTHI
0o0Naal0T  WM3BECTHBIM  €IMHCTBOM,  IIOCKOJBKY  OTHpPABJICHUE
MPaBOCYIUS U aJMUHUCTPATUBHOE YIpaBieHUE - (HOPMBI MPOSIBICHUS
OJTHOM W TOM e MyOJIMYHOM BJIACTH.

[{UBUIUCTUYECKUE KOHCTPYKIIMM OTBETCTBEHHOCTH C YYacTHEM
NyOJIMYHBIX CYOBEKTOB HAXOMSTCS B OMPEACICHHON 3aBUCHUMOCTH OT
NyOJIMYHOM COCTaBISIONIEN MX mpaBoBoro craryca. K myOiamyHo-
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MPABOBBIM CyObEKTaM HE MOTYT B IMOJHOM 00bEME IPUMEHSTHCS 00I1IIHe
NpaBUIa MPUBJICUECHHS K TIPaKIaHCKO-IPABOBOM OTBETCTBEHHOCTH.
PelieHue crnopHBIX BOMPOCOB MO JIAHHOMY MNpPEAMETY JEKUT B cdepe
ONTUMHU3ALMU COOTHOUICHHUS] MYOJUYHBIX M YaCTHOMPABOBBIX Hayal.
Spkolt wWUTIOCTpaliMell 3TOMY CIOYKUT cdepa NPUHYIUTEITHLHOTO
UCIIOJTHEHUS CYAeOHBIX pelieHui o uckaM k Poccuiickoit deneparumu.
[IyOnuuHO-IpaBOBBIE  OOpa3OBaHMS  OTBEYAIOT 1O  CBOUM
00s3aTEILCTBAM BCEM TMPHUHAJICKAINIMM KM HUMYIIECTBOM, KPOME
3aKpETUIEHHOTO 33 IOPUIWYECKUMHU JIMIIAMHA HA MPABE XO35MCTBEHHOTO
BEJICHUSI U MpaBe omnepaTuBHOro ympasieHus (m. 1 cr.126 'K P®). B
coorBercTBUM cO cT. 214 T'K P® cpencrtBa COOTBETCTBYIOWIETO
Or0/KETa M MHOE TOCyJAapCTBEHHOE MMYIIECTBO, HE 3aKPEIUICHHOE 3a
rOCYJIapCTBEHHBIMU TPEANPUATHIMUA M YUPEKICHUSIMH, COCTABIISIIOT
rOCYJapCTBEHHYIO Ka3HY IMyOJIMYHO-IIPABOBOTO 00Opa30BaHUSI.
HeobxoaumMo  0co00  OTMETUTh, 4YTO  4YacTh  HMYIIECTBA,
COCTABJIAIOIIECTO Ka3HY - CpEJCTBA COOTBETCTBYIOIIMX OIOJIKETOB,
KOTOpbIe OO0Jagal0T 3HAYUTEIbHBIMU OCOOCHHOCTSIMU IPABOBOTO
pexxuma. [IpaBoBoi pexxuM, B paMKax KOTOPOro (yHKIIMOHUPYET YacTh
Ka3Hbl, HMEHyeMass  OIOJDKETOM, YCTaHOBJIGH HOpPMaMu  Kak
IPaKJAHCKOTO, TaK U MyOJnyHOTO (OFOKETHOT0) 3aKOHOAATENIbCTBA.
OT0 BiedeT 3a CcO000M HEOOXOJUMOCTh YUYUTHIBATH OCOOEHHOCTH
MpPaBOBOTO CTaryca MyOJIWYHBIX OOpa3oBaHUM TMpU TNPUMEHEHUU
IpaXXIaHCKO-TIPABOBBIX HOPM 00 OTBETCTBEHHOCTH.
3aKOHOM B OTHOIIEHUU MYOJIMYHBIX CYOBEKTOB YCTAaHOBJICH
0COOBIH MOPSAIOK UCIIOJTHCHUS CyACOHBIX peIIeHU,
peayCMaTPUBAIOIINN OMNpPEICIICHHbIE W3BSATUS W3 OOIIEro IpaBuia
UCIIOJTHUTEJILHOTO Mpou3BoJcTBAa. (OCOO0BI TOPSI0K  OoOpaleHus
B3bICKAHUSI HAa CPEACTBA Ka3Hbl B CHIIy MPSMOrO YyKa3aHWUs 3aKOHA
pacmpocTpaHsieTcs Ha cpencrBa Oromxera. HemocpeacrBeHHO B
brojxketHoM koaekce PD 3akperuieHa HOpMa, HA OCHOBAaHUM KOTOPOU
oOpallieHre B3BICKaHUS Ha CpeJCTBA OIOKETOB OIOJKETHOW CHUCTEMBI
P® ciyx00#1 cy1eOHBIX MPUCTABOB-UCIIOIHUTENICH HE TPOUZBOAUTCHI.
B3bickanue  OpOM3BOAMTCS B paMKax  OCOOBIX  MpaBul,
YCTaHOBJICHHBIX bromxerHeiM koaekcoM P® U OpoauMKTOBaHHBIX
3aKPEIUICHHBIM  OIO/PKETHBIM  3aKOHOJATEIbCTBOM  MPUHIIUIIOM
uMMmyHuTeTa OromketoB (ct. 239 BK P®). HcnomHenue cyaeOHBIX
aKTOB OCYILIECTBIISICTCS 32 CUET aCCUTHOBAHUM, MPETyCMOTPEHHBIX HA
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ATU 1EJIU 3aKOHOM (perieHreM) o OropkeTe. McnonHenue TpeOoBaHM
VCIIOJIHUTEINIbHBIX JOKYMEHTOB ITPOU3BOJAUTCS 8 meyeHue mpex mecsayes
CO JHS MOCTYIUICHUS UCIIOJTHUTEIbHBIX IOKYMEHTOB Ha UCTIOJIHEHHUE (TI.
6 ct. 242.2 BK PO).

B pamkax peamud3anuu CHCTEMBI 3aKOHOJATENIBHBIX TapaHTHM,
MPEIOCTABIISIEMBIX ~ YYAaCTHUKAM  TPaXJAHCKUX  MPABOOTHOIIECHUM,
Poccuiickas ®@enepaiusi o0ecnieunBaeT COONIIOICHUE MPAB U 3aKOHHBIX
MHTEPECOB CBOUX KOHTPAreHTOB, B YACTHOCTH NYTEM YCTAHOBIICHUSA B
3aKOHOJIATEIBLCTBE O OIOJPKETHOM TMPOIECCE MPABUJI, FAPaHTUPYIOIINX
JOOPOBOJIBHOE MCIIOJIHEHHWE B YCTAHOBJICHHBIN CPOK CYIE€OHBIX aKTOB,
MPEyCMAaTPUBAOIINX B3BICKAHHUE CPEICTB 34 CUET JEHEXKHBIX CPEIICTB
OromxeTHOU cucteMbl POD.

B mHTEpecax 3ammThl IpaB B3bICKATENIEH IO MCKaM K Poccuiickon
denepanuu B ClIydyae HEUCIOJIHEHHUS PELICHUS B JOOPOBOJBHOM
MOPSIJIKE, YCTAHOBJIECHHOM OOKETHBIM 3aKOHOAATEIHCTBOM, JOJIKEH
NPUMEHATBCS  OOIMM  MNPUHYAUTEIbHBIM  MOPSAJOK  MCIIOJHEHUS
CyACOHBIX PEIICHUN 3a CYET MHOIO (HEpACHpPEAETI€HHOI0) UMYIIECTBA
KA3HBI.
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IJTABA 10. OBBEKTbBI I'PAXKJIAHCKHUX ITPAB
10.1 ITonsiTHEe 1 NPU3HAKH 00BEKTOB IPAKIAAHCKHUX MPAB

Obovekmamu  2pa’x@cOaGHCKUX NPA8  AGIAIOMCA  PAITUUHbBLE
MamepuaibHble U HemamepuaivbHvle 01a2a, N0 NOBOOY KOMOPbHIX
CYyOveKmbl  2paAdNCOAHCKO20 npasa ecmynawom medxcoy coooiu 6
npaeogvie OMHOUIEHUA.

B cootBerctBuu ¢ mnosoxenusimu cT. 128 T'K P® obObexkramu
IPAKJAHCKUX TpaB SIBISIOTCS BEUIM (K KOTOPBIM TaKXe OTHOCATCS
HaJMYHbBIE JICHbI'M, JOKYMEHTAPHBIE LIEHHbIE OyMaru), a TakKe HHOE
UMYIIECTBO, BKJIKOYas MMYIIECTBEHHbIE TpaBa (B TOM YHCIE
Oe3HaNMYHbIE JICHEXKHBIE CpPEJCTBA, OE€3J0KyMEHTapHbIE IIEHHBIC
Oymaru, nu@poBbIE MpaBa); pe3yiabTaThl pabOT W OKa3aHUE YCIYT;
OXpaHsieMble  PE3yJbTaThbl HHTEIJIEKTYaJlbHOM  JESTEIbHOCTH U
MIpUpPaBHEHHBIE K HUM CpeACTBa WHUBUTyaTU3aLIH
(MHTEIUIeKTyallbHasi COOCTBEHHOCTh); HEMaTepUaIbHbIC Grara’.

[loHsiTHE «MMYILIECTBO» YMOTPEONISETCS B Tpa)kJAaHCKOM IIpaBE B
pa3IMYHbIX 3HAYEHUAX. Yallle BCEro Mmoj HMMYIIECTBOM MOHUMAIOTCS
OTZEJIbHBIE BEIIM WJIM UX COBOKYIHOCTH (4.2 cT.15, u.2 c1.46 'K PD).
[ToHsiTHEM «MMYILECTBO» MOTYT OXBaThIBATHCS BEILIH, ACHBI'M U IICHHBIE
oymaru (4.1 c1.301, u.1 ¢1.307 'K P®). B psige ciiyyaeB UMyLIeCTBOM
Ha3bIBAIOTCA HE  TOJIBKO  TEPEUHUCICHHbIE OOBEKTB, HO H
umyniectBeHnble npasa (ct.18, u.l c1.56 T'K P®). Hapsany ¢ stum
MOHSTUE «UMYILECTBO» MOXET 0003Ha4aThb BCKO COBOKYIHOCTb
HaJMYHBIX BEIICH, JEHEr, LIEHHbIX OyMar, MUMYIIECTBEHHBIX IpaB, a
Takxe o0s13aHHOCTEN cyOBhekTa (4.2 ¢1.63 'K PD).

[To cBOMM CBOMCTBaM M MPOSIBICHUSAM OOBEKTHI I'PAXKIAHCKHUX TIPaB
paznnuHbl. OIHH CYHIECTBYIOT B OCsA3a€MON (opme, Opyrue MOTryT
ObITh BOCIPHUHSATHI JUIIb HAa YPOBHE OCO3HAHUS, 3MOILMOHAIBHOTO
nepexxuBanus. B rpaxgaHCKoM TMpaBe OOBEKTHl PEAIBHOTO H
UJICaIbHOTO MUpa OOBEIUHSIOT B OTACIbHBIC KATETOPUU W BUIBI JJIS
TOTO, YTOOBI EPCOHU(ULIMPOBATH UX MPABOBOM PEXKHUM, OTPAKAIOIIHIMA
CYIIHOCTh, OCOOCHHOCTH ATHUX OOBEKTOB M CHOPMUPOBATH IpaBHIIA
MOBEJICHUA YEJIOBEKA B OTHOLIEHNUH 3TUX OOBEKTOB.

! Tpaxnanckuit xomexe Poccuiickoit ®enepauun (dacts meppas) : demep. 3aKOH OT
30.11.1994 Ne 51-@3 : B pea. ot 25.02.2022 // C3 P®. 1994. Ne 32. Cr. 3301.
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[IpaBoBOil pekUM 0OBEKTOB IPAXKJAHCKUX PaB - ITO HOPMATUBHO
YCTAHOBJICHHAs COBOKYIHOCTb MpPaBWi, IO3BOJSIONIUX OIPEICIUTh
I'PAHUIIBI BO3MOKHOTO BOBJICYEHHUS OOBEKTOB B I'PaKIaHCKUM
000pOT, OCHOBaHWS BO3HUKHOBEHHUS M TMPEKpaAlIAIOTCI IIpaBa Ha
00BEKThI, 00bEM U TIPEEIIBI UX OCYIIECTBISIOTCS.

Cnenyer pa3nuyaTh TOHATHUA «OOBEKT TpaxJaHCKUX IMpaB» U
«OOBEKT  TpakJaHCKOro  000poTa».  BOJBIIMHCTBO  OOBEKTOB
IpaKJaHCKUX MPaB MOTYT y4acTBOBaTh B 00opote. [Ipu 3TOM He MoryT
CTAHOBUTHCA  OOBEKTaMHM  TPaXKJAAHCKOrO  00OpoTa  JIMYHbBIC
HEUMYIIIECTBEHHBIE IIpaBa, HEOTUYXJAEMble OT CBOETO HOCHUTES,
OOBEKTHI, U3BATHIE U3 000pPOTa B CHIIy 3aKOHA, B TOM YHCJIE MPaBO Ha
KW3Hb, MPABO CBOOOJHOTO TMEPEABUKEHUS, OOIICCTBEHHBIC 3JaHUs,
HallMOHAJIbHBIE OMOIMOTEKH U T.11.

IIpusnaku 00beKTOB TrpaskaaHckux npasB. s oObekTa
IpXJIAHCKUX MPAB XapaKTEPHBI CIACAYIONINE MPU3HAKU: JTUCKPETHOCT,
MPUHAIJIC)KHOCTh, CUCTEMHOCTh U JIETAJTbHOCTh (COOTBETCTBUE OOBEKTA
3aKOHY).

JIMCKPEeTHOCTh  MPEACTABISACT CO00H 000COOJEHHOCTh  WIIU
BO3MOKHOCTh BBIJICJICHUS OTJEIBbHO B3STOTO OO0BEKTa OT BCEX
OCTAJILHBIX, B TOM 4YHCJIE TOJOOHBEIX, 00BEeKTOB. (O00cOOJIeHUE
JOCTUTAETCSI B TMEPBYIO  OYEpeb  YCTAHOBJICHHUEM  BHEIIHUX
MPOCTPAHCTBEHHBIX TpaHUIl, QU3NUECKU OTACISIONIMX OJHY BEIlb OT
JIPYTOH.

HexoTopsie MarepuanbHble OOBEKTHI TpPaXJAHCKUX TIpaB He
00J1aJIal0T Y€TKO OMPEACIICHHBIMU B MIPOCTPAHCTBE T'PAHUIIAMH, OJTHAKO
OHM MOTYT 3aHUMaTh OO0BEM, 3aJaHHBIA UM JIPYTUM MaTepHAIbHBIM
oOpazoBanueM. Hampumep, paziu4Hbie €MKOCTH, 3aIllOJHEHHbBIC
HeTEenpOAYKTaMH, CHKM>)KEHHBIM Ta30M, BOJOW. DJIEKTPUYECKUN TOK,
oOJlalaeT MaTepUaIbHON TPUPOAON, OJHAKO BEHIbI0 B OOBIYHOM
NoHMMaHuU He sBisercs. OH mpuoOpeTaeT CBOWCTBA JUCKPETHOCTH
Omaromapss  TOMY, 4TO, BO-TIEPBBIX, COCPEIOTOYEH  BHYTpU
METAJJIMYECKOTO MPOBOJHUKA B BHUJE KBAa3WYACTHUI[ — HOCUTEINIEH
ANEKTPUUECKOTO 3apsjia M, BO-BTOPBIX, MapaMeTpPhl 3JIEKTPHUUYECKOTO
TOKa (CWJIa, HampsH>KEHUWE, MOIIHOCTb) MOTYT OBITh OMNPEIEIEHBI C
MOMOIUIBIO PA3JIMYHBIX CIIOCOOOB U CPEJICTB KOHTPOJIS U yUETA.

OtnenpHbIe OOBEKTHI TPAKIAHCKUX IIPaB CO BPEMEHEM ITOMHMO
MaTepUAIbHON MPUPOJBI TPUOOPENH CYIIECTBOBAHUE BHE BEILCH.
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[Ipumepom Takux ciaydaeB OyJayT O€3HAJIUWYHBIE JICHEXKHBIE CPEJICTBA,
KOTOpbI€ YYacTBYIOT B OOOpPOTE€ COBMECTHO C MaTepHaIbHBIM HUX
BbIpaxkeHreM (MoHeTbl). CHOCOOHOCTh y4acTHUs HMX B TPaKIAHCKOM
o0opoTe  CleAyeT  UCKIIOYUTENIbHO M3  BO3MOXHOCTH  Yy4eTa
MPUHAJICKHOCTH STUX HEMATEPUAIIbHBIX, HEBEIIECTBEHHBIX [IEHHOCTEM
y4aCTHUKAM TPaKJJaHCKOTro 00opoTa.

Takum oOpa3oM, oOuckpemHocmb 00beKma MOXET ObITh
oOyCJIOBJICHA KaK Haauuuem e20 @Quzuueckux (ecmecmeeHHbIX)
2panuy, maK u NpuU NOMOWU Yyuemda, PecUCMmPAUUU ONpPeOe1eHHbIX
napamempog u cOCmoAHUI 00beKmMoa.

IIpuHa IeKHOCTh Kak MOpPU3HAK OO0BEKTa TPaXKIAAHCKUX IIpaB
npeocmaeinaem cooo0ll ceolUCmeo 00vbeKma npuHadIeHcams cyovexmy
2PANCOAHCKO20 Npaea HaA ONPeOeieHHOM NPAB0OM OCHOBAHUU.
Hanpumep, Bemu MOryT MNpUHAIEXKATh CYObBEKTY Ha IIpaBe
COOCTBEHHOCTH, UHOM BEIIIHOM IpaBe WK apeH ibl. ITHOT1a BOZHUKAIOT
CUTyalluM, KOTJa IPaBOMOUYMsS CyOBEKTa B OTHOIICHUU HMYIIECTBA
COUETAlOT B CE€0E BJIEMEHTHhl BEIIHBIX M 0053aTEIbCTBEHHBIX IIPaB.
Hanpumep, mnpu 3akiO4YeHHHd JOTOBOpAa 3ajiora  3ajioro/iaTelib-
COOCTBEHHHUK JIOMOJHUTEIILHO TPUOOpETaeT OmpejcCHHbIE IpaBa B
OTHOIIIEHUU 3ajorojiepxkareiis. JIMuHble HEMMYIIECTBEHHBIE IpaBa U
JIpyrue HemaTepuajbHble Ojiara MpUHAMICKAT CYOBEKTY TpakIaHCKUX
npaB  «OT POXJACHUA WJIM B CWIYy 3aKOHa» U SIBISIOTCS
HEOTUyX1acMbIMU. COTJIaCHO TOJIOKEHUSIM, 3aKPEIUICHHBIM B CT. 150
'K PO k Takum 00BEKTaM, OTHOCUT KHU3Hb, 3J0pPOBbE, TOCTOMHCTBO
JUYHOCTH, YeCcTb W  J00poe  uMs, JejoBas  pemyTaius,
HEMPUKOCHOBEHHOCTh YACTHOW >KM3HH, HEIPUKOCHOBEHHOCTh JKWJIMIIIA,
JUYHas W CeMeWHas TaiiHa, WMs TpaXJIaHWUHA, aBTOPCTBO, WHBIC
HEeMaTepuaibHble OJara.

CucTeMHOCTh Kak TMpHU3HAK OOBEKTa npedcmaesnsem cooo0i
YROPAOOUEHHYIO 63AUMOCEA3L C OPY2UMU 00BbEeKmMamMu 2paxcoancKkux
npase, a maky}ce CHOCOOHOCMb K  CAMOOp2AHU3AUUU U
63aUMO3AMEULeHUIO.

CHCTEMHOCTh, KaK BHEIIHUN TpHU3HAK, 0003HAYaeT, BO-TEPBBIX,
CYIIIECTBOBAaHUE CUCTEMbI OOBEKTOB I'pa)KJAaHCKUX IMpPaB KaK TaKOBOW;
BO-BTOPBIX, OTHOLIEHHE TOTO WJIM MHOTO OOBEKTAa K 3TOW CHUCTEME; B-
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TPETbUX, MECTO U POJIb KOHKPETHOIO OO0BEKTa TPAKJIAHCKUX IPaB B
JTaHHOU cucreme..

JleraJibHOCTHL npedcmagnaem codou coomeemcmeue 00veKma
3axkony. OHa SBJSETCS OJHUM M3 HauOOJee BAXKHBIX MPU3HAKOB
OOBEKTOB TrpaxaaHckux mpaB. [as >¢dexkTuBHOr0 MmpaBoBOro
peryJnpoBaHus rpakIaHCKOTO obopoTta 3aKOHOJIATEJILHO
3aKPEIUIAIOTCS HE TOJBKO MPaBOBOM CTATyC CYOBEKTOB, HO M MPABOBOMU
pexuM OOBEKTOB IpakAaHCKUX mpaB. OTCYTCTBHE Jerajiu3aluu, Kak
MpaBUjIO, O3HAa4yaeT, YTO TO WIM HHOe Onaro, o0Jagarolee
SKOHOMHMYECKOW IIEHHOCTbIO, HE SBIAECTCS OOBEKTOM TIPAKIAHCKUX
npaB. Hanpumep, B cuny cr. 222 'K P® camMOBOJIBHYIO MOCTPOUKY
HENb3sl MpoJaTh, CAaBaTh B apeHJly, COBEpIIATh JPYTHE CICIKU B
OTHOIIIEHUH 3TOT0 OOBHEKTA.

10.2 O60poTOCIIOCOOHOCTH 00BEKTOB I'PAKAAHCKUX NIPAB

O00poTOCIIOCOOHOCTD 00bEKTOB 2PAHCOAHCKUX npae
npeocmaenaem  co00U  CnOCOOHOCHMb  00beKma  GbICHIYNAmMb
npeomemom  2paxcoancko-npagoevlx  coenok. OHa  SABISETCS
BOKHEUIIICH XapaKTEPUCTUKON MPABOBOTO pekuMa 00bEKTOB. OOBEKTHI
IpOXIAHCKUX MpaB B 3aBUCHMOCTH OT CTEIEHH CBOOOJBI BOBJICUCHUS
WX B TpakJaHCKUN 000pOT MOXKHO Pa3eIUTh HAa TPU TPYIIIIHI.

K camoii Oonbmioli rpymnme OOBEKTOB TIpPaKIaHCKUX MPaB,
OTHOCSITCS OOBEKTHI, SBJISIONIMECS CBOOOJHBIMH B 000poTe. ITO
O3HAYaeT, YTO OHU MOTYT CBOOOJHO 0€3 KaKuX-TMOO OrpaHUYCHHI
OTUYXJAThCSl WA MNEPEXOJUTh OT OJHOTO JIMIla K JAPYroMy Ha
OCHOBaHMM CJEJIOK 100 mpaBonpeemMcTBa. Hampumep, mo a0oroBopy
KYIUIU-TIPOJIAXKW WJIM B PE3YJbTATE PEOPTraHU3alNU FOPHUANYECKOrO
muua. [To obmeMy mpaBuily 00BEKT TPa)KJAHCKOTO MpPaBa MOJTHOCTHIO
000pOTOCTIOCOOEH, €Cli 3aKOHOAATEILCTBOM HE MPEAYCMOTPEHO, YTO
TaKoM O0OBEKT OrpaHUYEH B 000pOTe JTUO0 U3BAT U3 000pOTa.

Crnenyer y4uThIBaTh, YTO MEPEXO]] IpaBa COOCTBEHHOCTU O3HAYAET
OJTHOBPEMEHHO TIepeMEeHy COOCTBEHHMKA BEIM, a TEPeXo] IpaBa
TpeOOBaHUSI M3 00sA3aTENbCTBA O3HA4YaeT IMEPEMEHY KpeauTropa B
oOsi3atenbcTBe. (CBOOOMHA 000OpOTa pacHpoCTpaHsSEeTCsl TakXke Ha

! Moprukos /1. B. Eute pa3 o mpusHakax 06BEKTOB IPakIaHCKUX mpas // CHOHpCKuit
ropuanueckuii BectHUk. 2007. Ne 1(36). C. 40-44.
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nepexoJi 00ObEKTOB BO BPEMEHHOE BJIaJICHUE M IMOJIb30BAHHUE K JIPYTUM
JUIlaM 10 JOTOBOPY apeHAbl, CCyAbl H T.I. 0€3 IepeMEHBI
COOCTBEHHUKA.

Oovekmobl 2paj)coanHckux npae, O02paAHuU4eHHble 6 000pome.
OrpannueHnsi Ha Yyd4acTHe B 00OpOTE€ BBOASITCS HA OCHOBAHUU
dbenepabHOro 3aKkOoHa B IIENISIX OoOecreueHHs: 0e30IacHOCTH, 3aIlMUThI
YKU3HM U 3JI0POBbS JIFOJICH, a TaK)Ke JJIs1 OXpaHbl OKPYKaAIOIIEH Cpebl U
B WHBIX ciydasx. Hampumep, orpaHmdeHuss Ha ydacThe B 000pOTe
ycraHoBjieHbl DeaepanbHbiM 3akoHOM 0T 24.07.2002 Ne 101-d3 «O6
000pOTE€ 3€MEIIb CEIHCKOXO3SMCTBEHHOIO HAa3HAYCHHS», KOTOPBIM
yCTaHABIMBAEeT OCOOBIC IpaBmiIa 00OpOTa 3THUX HaAWMOOJIee IEHHBIX
3eMeb.

OrpanudeHHbIE B 000pOTE€ OOBEKTHl IPaKJIAHCKHUX MpaB MOXKHO
pa3zeInTh Ha JIBE CAMOCTOSITEJIbHBIX KaTETOPUU:

a) 00OBbEKTHI, KOTOPBIC MOTYT MPUHAJICKATh JIUIIb ONPEIACICHHBIM
y4aCTHUKaM TpakJAaHCKOTo o0opoTa (Hampumep, pajauoaKTUBHBIC
BEIIECTBA, bl M HApPKOTHYECKHWE CpEJICTBA, HCIOJIb3yEMbIC B
MEIUITMHCKUX 1ETISX. );

0) 00BEKTHI, KOTOPHIE MOTYT HAXOJAUTHCA B 000POTE€ Ha OCHOBAHUU
CIICLIMAJIbHOTO pa3pelieHUs] YIIOJHOMOYEHHOr0 opraHa. B wactHoCTH,
CHCJIKUA C MHOCTPAHHOW BaJIFOTOM, KOTOpPBIEC JOMYCKAIOTCS TOIBKO Yepes
CIEeNUAIBHO YIIOJJTHOMOUYECHHBIE POCCUICKIE OaHKH.

Oo6vekmul 2pa)xcoanHcKux npae, uzvamole u3z ooopoma. Taxue
OOBEKTBHl HE MOTYT CIYXUTb MIPEIAMETOM CIEIOK M TMEPEeXOJIUTh K
IpyroMy coOocTtBeHHUKY. Chenku ¢ 00beKTaMH, U3bSITBIMU U3 000pOTa,
BJIGKYyIIIME 3a COOOM  TMepeMeHYy  COOCTBEHHHKA,  SIBJISIOTCS
HEJICUCTBUTEIIPHBIMU  (HUYTOXHBIMH) M HE CO3/Ial0T IPaBOBBIX
MOCJIC/ICTBUM, B TOM YMCJI€ HE CO3/Ial0T MpaBa COOCTBEHHOCTH Y
HpHo6peTaTeJ1${1.

K u4ucnmy Takux OOBEKTOB, HAINpUMEpP, OTHOCATCS HEKOTOpHIE
3eMeJIbHBbIE YYaCTKH, HaxosIuecs B gpeaepaibHOM COOCTBEHHOCTH (TI.
4 cr. 27 3K P®), a Takke HAPKOTUUECKUE CPEICTBA U MCUXOTPOIHBIC
BEIIIECTBA, 00OPOT KOTOPHIX 3aKOHOM IOJTHOCTHIO UCKIIOUYeH. COTJIacHO
ct. 150 T'K P® Bce HemarepuanbHble Onara, NpUHAJJIEKAIINEC
rpaXJaHUHy OT POXKJICHUS WM B CHJIy 3aKOHA, HEOTUYXKJIaeMbl M

! Poccmiickoe rpaxanckoe mpaso : yae6uuk. B 2-x 1. T. 1/ otB. pexn. E. A. CyxaHosB.
M.: Craryr, 2011.
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HeTepeaBacMbl WHBIM CrIocoOom, T.C. SIBJISTFOTCS
HE00OPOTOCIIOCOOHBIMH.

HexoTopble HMYyIlIECTBEHHbIE TMpaBa (TpeOOBaHUSA), KOTOpHIE
HEpa3phIBHO CBS3aHbI C JIMYHOCTHIO KPEAUTOPA, TOKE HE MOTYT OBIThH
BOBJICUEHBI B TIpaxkJaHcKuili o06opoT. Hampumep, mpaBo TpebGoBaHuUs
BO3MEIICHUU BpeJa, NPUYMHEHHOTO JKW3HU WM 3JI0POBBIO B
cootBercTBUU €O CT. 383 ['K PO.

10.3 O0mas kaaccupurkanus 00bEKTOB rPAKIAHCKUX NMPAB

OOBbEKThl CYOBEKTUBHBIX TPAXKIAHCKHX IIPaB MPEICTABICHbI B
3aKOHE B BHUJE IIEJIOCTHOW CUCTEMBI, B KOTOPYIO BXOHST CJEAYIOIIUE
YEThIpE KIACCU(PUKAIMOHHBIEC TPYTIIIHI:

1) uMy1IeCTBEHHBIE OOBEKTHI (BEIIN U HHOE UMYIIIECTBO);

2) paboThI U yCIIyTH;

3) oxpaHsieMble 3aKOHOM  pe3ylbTaTbl  MHTEUICKTYaJbHOU
NEATEIIbHOCTA M MPUPABHEHHBIE K HUM CPEACTBA WHAWBHAYATU3ALUU
(MHTEIUIEKTyaJIbHast COOCTBEHHOCTD );

4) HemaTtepualbHbie Onara.

K camoil MHOTOYMCIIEHHOM W PACHPOCTPAHEHHOM B IPAXIAAHCKOM
000pOTE€ OTHOCSATCS HMMYIIECTBEHHbIE OOBEKTHI, U3 KOTOPBIX 0CO00€
MOJIOKEHUE  3aHUMAlOT  BellMd, B CUIy WX  HauOoJbIIeH
pacrpoCTPaHEHHOCTH, W BO3HUKHOBEHHMEM [0 TOBOAY BeLIEH
IPaBOOTHOLIEHU COOCTBEHHOCTH.

K Bem@aMm OTHOCATCS MarepuajbHbIE MPEAMETHl BHEIIHErO IO
OTHOILICHUIO K YEJOBEKY OKPYKAIOIIEro Mupa, MOSBUBIIMECS Kak B
pe3yJibTaTe 4eJ0BEYECKOro TpyAa, TaK U CO3JAaHHbIe CaMOW MPUPOAOH U
UCITIOJIb3yEMBIE JIFOJbMHU B CBOEH )KU3HEEATEIBHOCTH.

[IpaBoBOE perynupoBaHuE OOIIECTBEHHBIX OTHOIICHUM IO MOBOIY
BJIQJICHUS, MOJIb30BaHUSI U PACHOPSHKEHHUS Pa3HOOOpPAa3HBIMU BeEIlIaMU
HalpsIMyl0 CBS3aH C HMX €CTECTBEHHBIMHU CBOWCTBAMHU U HX
PKOHOMHUYECKHMM Ha3zHaueHueM. (Ocoboe 3HadeHue MpuoOpeTaeT
KIaccuukanus Belled, TpU3BaHHAS CIYKUTh OPUEHTUPOM MPH
BBISIBJICHUH MPABOBOTO PEKUMA TOTO WJIM MHOTO UMYIIIECTBA .

Hauoosee o0meit kaaccupukanmen siBjasieTcsi pasaejieHue Bcex

! Ipaxmanckoe mpaso : yue6rnk. B 2-x 1. T. 1 / mox pex. B. M. Torrano. M.: Craryr,
2018.C. ?
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Bellell Ha ABHKMMbIe U HeABUKUMBIe. K neodeusrcumocmu OTHOCSTCS
3€MEJIbHBIE YYaCTKH, 3JaHUsA, COOPYKE€HUs M T.Ja. WHbIMM croBamwu,
XapaKTEPHbIM MPU3HAKOM JjIsl OOJIBITMHCTBA OOBEKTOB HEABUKUMOCTU
ABJISICTCSL X HEPA3PbIBHAS CBSI3b C 36MJICH.

KpoMe yka3aHHBIX OOBEKTOB K HEIBI)KMMBIM BeIlaM TaKXke
OTHOCATCS MOJIJICKAIIUE TOCYIAPCTBEHHON PETUCTPAllMU BO3AYIIHBIE U
MOPCKHE CyJla, KOCMHUYECKHE OObEKThl U T.II. IIpu3HaHue wux
HEJABMKMMBIM HMYIIECTBOM, OOYCJIOBJIEHO BBICOKOM CTOMMOCTBHIO
JAHHBIX 00BEKTOB M CBSI3aHHOM C ATOM HEOOXOJIWMOCTBIO IOBBIIIICHHOM
HAJIC)KHOCTH MPABUI UX TpakaaHCKOTo obopoTa. OcHOBHas cnenuduka
IIPABOBOTO PEKUMA HEABUXKMMOTO UMYIIECTBA 3aKIIOYAECTCA B TOM, UTO
BO3HUKHOBEHHE, TMEPEXOJ, OrpPaHUYCHHWE W TMPEKpalleHUuEe IpaBa
COOCTBEHHOCTH M JIPYTUX BEIIHBIX MPAB HAa HETO MPOUCXOJUT B 0COOOM
opsaKe, TPEOYIOU COOIONCHUST 00s13aTeTbHOM MIChbMEHHON (hDOPMBI
U 00s3aTebHOM  TOCYJapCTBEHHOM  pEeTHCTpalid B €IUHOM
rOCyJapCTBEHHOM PEECTPE.

OenepanbHbiM 3akOHOM OT 21.12.2021 Ne 430-®3 «O BHeceHuH
M3MEHECHUHA B 4YacTh MnepByr [paxpgaHckoro koxmekca Poccuiickon
deneparuuy» ObLIM BHECEHBI M3MEHEHUS B miepByto 4acTh 'K PO nyTtem
3aKkperieHuss HoBoM rmnaBbl 6.1 «HenBu:knmble Bemmw», KOTOpas
3aKpenuiia MOHATHS TaKUX OOBEKTOB HEABMIKUMOCTH KaK 3€MEJIbHBIM
Y4acCTOK, 3JIaHuE, COOpYKEHHE, NomelmieHue. Jlo TpUHSATHS 3TOTO
3akoHa, 'K P® He packpbIBall CYIITHOCTh ATUX MOHSITHI.

3emenbHbIil yuacTok. CornacHo cT. 141.2. 'K P® nox 3emenbHbIM
YYaCTKOM MPU3HAETCS YacTh MOBEPXHOCTH 3€MIJIM, TPAHUIBI KOTOPOU
ONPENEIIEHBI B MOPSAJIKE, YCTAHOBICHHOM 3aKOHOM. 3EMEIJIbHBIA Y4aCTOK
SABIsICTCS HeNBKUMOM Belbio (ctarhs 130 'K PD).

B cunmy craren 141.3. «3maHust u COOpPYKEHUSI KaK HEABUKUMBIC
BEIIM» 3JaHUSI W COOPYKCHUS SBISIIOTCS HEIBUKUMBIMU BEIIAMU
(cratesa 130 I'K P®), koTopbie co3aat0TCsl B pe3ybTaTe CTPOUTEIHCTBA.
31aHusl U COOPYKEHUsI MOTYT ObITh 0Opa30BaHbl B pe3yJsibTare paszziena
HEJBIDKUMOM Bely (3[aHUsl, COOPYKEHUS, €IUHOTO HEJIBUKUMOIO
KOMIIJIEKCA) WJIM B PE3yJibTare 00ObeAMHEHUS] HECKOJIBKUX HEABUKUMBIX
Beliel (37aHui, COOpPY)KEHHUM, BCEX TOMEIIEHUH | MaIluHO-MECT,
PAaCIIOJIOKEHHBIX B OJTHOM 3JIaHUU, COOPYKEHUN ).

N3MeHeHne TEXHUUYECKUX XapaKTEPUCTUK 3JaHUSI UM COOPYKEHUS
HE BJICUET 32 CO00M 00pa30BaHNE HOBBIX OOBEKTOB (HOBOTO 3/IaHUS WIIU
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COOPYKEHMSI), €CJIM MHOE HEe yCTaHOBJIeHO 3akoHOM (1. 3 cT. 141.3. 'K
PD).

Ilom 3MaHMEeM  nOHuMaemcsa  HA3eMHAs  KOHCHMIPDYKUUAL,
GKJIIOYAIOWAA NOMEU|eHUA U RPEOHAZHAUEHHAA 011 NHOCHMOAHHOZ20
Uil 6pPEMEHHO020 npeodvlieaHus Jarwoeil. ITAKHOCTb 3JaHUI HE
orpannyeHa. OHO MOXET ObITh, KaK HEOONBITUMH (KOTTEIK, Jada), TaK

U TUraHtckumu  (HEOOCKpEOBI,  BBICOTKH).  3AaHUA  MOTYT
WMCTIIOJIB30BAThCA  KAaK  UISI  TPOXKHUBAHUA JIFOAEH, TaKk W I
IIPOU3BOJICTBEHHOM, CEJIbCKOXO3SIMCTBEHHOM JIEATEIILHOCTH,
OOIIIECTBEHHBIX HYXJ, B KayeCcTBE CKJIaJa WM XxXpaHwiuia. Ero
BOKHEHIINN aTpuOyT — KalUTaIbHOCTh, TO €CTh CIIOCOOHOCTh K

JUTUTEILHON SKCIUTyaTallu. 3JaHusl MOTYT UMETh JKUJI0€ WJIM HEXHUIIOE
Ha3HAYCHHE.

Coopyxkenuss — o00vekmovl, GO3HUKWIUEe 6 pe3yibmame
UeNeHanpagieHHol CmpoumenvHoi oeameinbHocmu uenoeeka. B
TEXHUYECKOW JIUTeparype AaHHBIA TEPMUH HCIOJIB3YETCS B KadeCTBE
aHTUIOAA TOHATHIO «3AaHue». K coopyXeHUsAM OTHOCAT Kak
NMaMSITHUKU, TaK U YTUJIUTAPHBIE OOBEKTHI: MOCTHI, OalllHW, TOHHEIH,
OyHKepbl, yOeKuIIa 1 MHOTOE Jpyroe. OHU BO3BOJATCS C MPUMEHEHUEM
KAalUTaJbHBIX ~ TEXHOJOTMA W  pPACCUMTAHbl HA  JJIMTEIBHOE
ucnosib3oBanue. CoOOpyKeHUST MOTYT HMETh TOJIBKO  HEXKHIOE
Ha3HAYCHHE.

IomemenueM npuznaemcsa o06ocodnennan uwacmop 30aHUA UIU
COOpYIHCEeHUA, NPUZOOHAA ONA NOCMOAHHO20 NPOHCUCAHUA ZPAIHCOAH
(Krcunnoe nomewienue) aUO0 0aA Opyux ueneil, He CEA3AHHBIX C
RPOMCUBAHUEM 2PAXCOaH (Hedcul0e noMeuieHue), U OAXONsIas IS
WCIIOIB30BaHUs B COOTBETCTBYIONUX 1eisix (1.1 cT. 141.4. T'K PD).

Takue nomenieHus, KOTOpbIe MPeTHA3HAYEHHbIE JIJIs1 0OCTYKHUBAHUS
WHBIX TOMENIEHWA B 3JaHUU WU COOPYKEHHUHU, SBIISIIOTCS OOLIUM
UMYIIECTBOM B TaKMX 3JaHUSX WJIH COOPYKECHHUSX W HE Y4YacTBYIOT B
000pOTE KaK CaMOCTOSITENIbHBIE HEJIBUKUMBIC BEIIM, 3a UCKIIOUCHUEM
ciydasi, mpelycMOTpeHHoro nyHkroM 7 ctateu 287.5 'K P® (.2 crt.
141.1. TK PD).

B cuny nynkra 3 cr. 141.1. 'K P® nomemenus, MalmmHo-mMecTa
KaK HEJIBUKMMbIC BEIIM MOTYT OBbITh OOpa3oBaHbl B TOM YHCJE B
pe3ynbTare paszjena HEIBHKHMMOW Belld (34aHUSA, COOPY)KCHHsS), B
KOTOpPBIX  OOpa3yloTcs  MOMEIICHUS, OOBEIUHEHUS  CMEXKHBIX
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HEJIBUKUMBIX Belle (IMMOMEIIEHHUI, MalllMHO-MECT) JIMOO B pe3yJibTare
PEKOHCTPYKIIMM 3/IaHUSI, COOPYXKEHHs, NpPU MPOBEACHHH KOTOPOU
0o0pa3yroTcs TMOMEIICHHUS, MAIIMHO-MECTa KaK HOBbIC HEJIBUKHUMBbIC
BEIIIN.

B ogHoM 31aHUU, COOPYKEHHUH JAOKHO OBITh 00pa30BaHO HE MEHEE
NIBYyX TomenieHut u (unu) mamuHo-mect (1.4 ct. 141.4. I'K P®). Ilpu
NeperyiaHupPOBKE MOMEIICHUM, MAIlTMHO-MECT MOTYT OBITh 0Opa30BaHbI
WHBIC TIOMEIIEHUS, MAIIMHO-MECTa MYTeM OOBEIUHEHHS CMEXKHBIX
IIOMEIICHUN, MAILIMHO-MECT WJIM pa3jielia OMEIECHUN, MAIlIMHO-MECT. B
OCTaJIbHBIX CJIy4YasiX OCYIIECTBJICHUS TEPEIUIaHUPOBKU TIOMEIICHUE,
MAaIllMHO-MECTO COXPAHSIIOTCS KAaK HEJIBUKMMAasl BElllb, B TOM YHUCJE B
u3MeHeHHbIX rpaHunax (m.5 ctr. 141.4. T'K P®). OO6pazoBanue
MOMENIEHU U  MaIIMHO-MECT B  OOBEKTaxX  HE3aBEPIICHHOTO
CTPOUTEILCTBA HE JOMYCKaeTCsl.

Tak cr. 141.5. TK P® «OO6pazoBaHne HEABMKHUMBIX BEIICH
npeayCcMaTpUBAET, TO YTO 3aKOHOM MOTYT ObITb YCTaHOBJICHBI 3alPEThI
WM OTPaHUYCHMs] Ha OOpa3OBaHHME OTIEIbHBIX BHUJIOB HEABUKHUMBIX
Bellle JMOO YCIIOBHS, TpPU COOMIOACHUU KOTOPBIX JIOMYCKAaeTCs
0o0pa3oBaHKE TaKUX HEABMKUMBIX BEIICH.

Hpeanpusatue. Cornacuo ct. 132 'K PO nmom npeanpusaruem
MOHMMAETCA  UMYIIECTBEHHBIH  KOMIUIEKC,  OTHOCAIIMICA K
HEJBIDKUMBIM OOBEKTaM M HCIOJb3YyeMbIM Il  OCYIIECTBICHUS
NpEeANPUHUMATENILCKON JIeSTENbHOCTU. B cocTaB mnpennpusitus Kak
UMYIIECTBEHHOTO  KOMILJIEKCAa BXOAST BCE BHUJBI  HMMYIIECTBA,
npeAHa3HAuYCHHBIE ISl €ro  JIeSITEIbHOCTH, BKJIIOYAs 3€MeEJIbHbBIC
Y4acTKH, 3/IaHHsl, COOPYXKEHHs, OOOpYIOBAHUE, WHBEHTAPb, CHIPHE,
NpONYKIMIO, TMpaBa TpeOOBaHWS, JOJIM, a TakKXkKe CpeacTBa
WHJIMUBUIYAIN3AlNU, U APYTUE UCKIIOUUTEIIbHBIE TTPaBa, €CIM UHOE HE
PEAYCMOTPEHO 3aKOHOM HJIA JIOTOBOPOM.

EQvHBIM HeABUKUMBIM KOMILJIEKCOM TTPU3HAETCSI COBOKYITHOCTh
OOBEIMHEHHBIX €IMHBIM HA3HAUYCHUEM 3/IaHUN, COOPYXKEHUU U HHBIX
BEIlICY, HEPa3phIBHO CBS3aHHBIX (DU3UYECKU WIM TEXHOJIOTUYECKH, B
TOM YHCJIE€ JIMHEWHBIX OOBEKTOB (JKEJIe3HbIE JOPOTH, JIUHUH
AIIEKTpONEpeaaun, TPyOOIIPOBOALI U APYTHUE), TUO0 PACTIOIOKEHHBIX HA
OJTHOM 3€MEJIbHOM YYacTKe, €CJIM B €JUHOM TOCYJapCTBEHHOM pPEECTpe
npaB Ha HEABIWKUMOE HMYIIECTBO 3apErUCTPUPOBAHO  IPABO
COOCTBEHHOCTHM Ha COBOKYMHOCTb yKa3aHHBIX OOBEKTOB B IEJIOM Kak
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OJIHy HEIBMXKUMYIO Bellb. K HaHHOMY OOBEKTYy TIpaXJaHCKUM IIpaB
MPUMEHSIOTCS MTpaBmiIa o Hepeumbix Bemax (ct. 133.1 'K PO).

Bemu pensitcss Ha mnorpediasieMble W Hemorpelasiembie. K
nompeonsiemMbim OTHOCSTCS BEIIIH, yTpaunBaroIIKe CBOU
NoTpeOUTENbHBIC KaueCcTBa B MPOIECCE MX MCIOJIb30BAHUS MOTHOCTHIO
WJIU T10 YacTsIM, HallpUMED, TPOYKThI MUTAHUS, JTUOO TPeoOpa3yoTCs B
JIPYTYIO0 MOTPEOIEMYIO BEIllh, HAIPUMED, CTPOUTENbHBIE MaTeprualibl. K
HenompebisiembiM OTHOCSTCS TE€ W3 BElIed, KOTOpble TMpU UX
WCMOJIb30BAHMHA MO HA3HAYCHUIO aMOPTU3UPYIOTCA IMOCTEIEHHO B
TEUEHHWE  CPABHUTEJIBHO  JUIMTEIBHOrO  BpeMeHu.  Hampuwmep,
aBTOMOOMJIb, IPOMBIIINIEHHOE 000pYI0BaHUE, KUJIbIC 10Ma U T.1.

Bemm wHIMBHAYAJILHO-ONpeNeleHHbIe W poaoBble. JleneHue
BEIIE Ha YyKa3aHHbIC TPYIIBl CBA3AHO C TEMH ClocobamMu UX
WHIUMBUTyaIN3alMH, KOTOPbIE U30UPAIOTCS YUaCTHUKAMH TPaXIaHCKOTO
o0opora. B kauectBe unouguodyanvHo-onpedeneHHoll eeuwju MOTYT
OBITH BEIW, €AMHCTBEHHBICE B CBOEM poOJie, YHUKabHbIE. Hampumep,
CKYJIbIITypa H3BECTHOIO MACTEpa, KapTUHA, CYUIECTBYIOIIUME B
CAMHCTBEHHOM DHK3EMIUISIPE, JIOM, HMEIOIUM KOHKPETHBIM ajpec.
HamnpoTtuB, ecnu Bellb OmNpeseieHa JUIlb KOJIUYECTBEHHO (YUCIIOM,
MEpOM WJIM BECOM) M XapAKTEPU3YETCs MPU3HAKAMU, OOLIUMHU I BCEX
BEIIICH JTAaHHOIO PO/ia, TO 3TO P000eas eéeuib. JJaHHas XapaKTEpUCTUKA
UMEET 3HAuCHHUE, Hampumep, MPU 3aKIOUYEHUH JOTOBOPOB apeH]IbI,
MMYIIECTBA, HailMa, MOApSJa U psjaa APYTUX JOTOBOPOB MOTYT OBITh
TOJIBKO BEIY WHIUBUIYaTbHO OMIPEICICHHBIE.

Bemm nesasitcst Ha AeJiMMble, HeleJIMMble M CJIOKHbIE, UYTO UMEET
3HAUCHHE ISl MeJed TpakaaHCKoro obopota. K derumbim OTHOCSTCS
BEIIM, KOTOpPhIE HE MEHSIOT B pe3yldbTare pasleia CBOEro
MEPBOHAYAJILHOTO XO3MCTBEHHOTO WJIM MHOTO Ha3HaueHus. Hampumep,
0e3 BCSIKOro ymep0da MOXKHO pa3liesIuTh Ha YacTH MPOAYKTHI MUTAHUS,
TOTUTMBO, U T.II., TAK KaK Ka)Jas 4acTh 3THX BeIIeH 00JlalaeT TEMU Ke
cBorictBamu. Hedenumvimu C TPaBOBOM TOYKHU 3PEHUSA SIBIIAIOTCS TE
BEIIM, KOTOPBIE B PE3YNbTATE UX pa3Jella YTPAYUBAKOT CBOE IMPEKHEE
Ha3HaueHUe MO0 HEeCcOopa3sMEpHO TEPSAIOT B cBoel 1eHHOCTH. K Takum
oTHOcATCsA aBToMo0uin, 9BM, ckpunka u T.11. (cT. 133 'K PD), a Takxke
eAuHbI HeABMKUMBIN KoMIuieke (cT. 133.1 'K PD).

Cormacao ct. 134 I'K P® mnon croscuoil eewypio TOHUMACTCS
COBOKYITHOCTh BEILIEH, KOTOpasi HCIHOJIb3YETCA IO E€AUHOMY OOIIEeMY
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HA3HAUEHHUIO, B  OTHOLIEHWM  KOTOPOM  JIEMCTBHUE  CIECIIKU
pacmpoCTpaHseTCsl HAa BCE BXOJAIIME B HEE BEIIU, €CIH YCIOBUSMHU
CICJIKU HE MPEAYCMOTPEHO UHOE.

ImaBHasi Bemlb W NMPUHAMNJIEKHOCTh — OJHO U3 TPATUIUMOHHBIX
JJ1s1 TpakJaaHckoro npasa aesieHue Beuien (ct. 135 'K P®). CymHocTh
ATOTO JEJICHUS 3aKJI0YaeTcsi B TOM, YTO IMPUHAMICKHOCTh MPHU3BaHA
CIY>KUTh TJIABHOW BEIIM W CBS3aHA C HEK OOIMM Ha3HAuYCHUEM
(HampuMep, JIOAKa W BECJa; CKpPUIIKA W CMbIUOK). HOpuamyeckas
CYIIHOCTh TaKOIO JEJICHUS B TOM, UYTO MNPUHAIJICKHOCTb BO BCEX
ClIydasix cjleayeT cyab0e raBHoM Bemny. OHa MepexouT K MOKYIaTeto
[JIJABHOW BEIIH, €CIIA IOTOBOPOM CTOPOH HE YCTAHOBIIEHO UHOE.

Commacio c¢1. 137 T'K P® XuBOTHBIE SBISIIOTCS OOBEKTOM
IPpKIAHCKUX MIPaB, KOTOPBIM BXOJUT B MOHSATUE «UMYIIECTBO», TO €CTh
MPU3HAETCS] OJTHMM U3 €ro BUIOB, €clik 3akoHOM (DenepalibHbI 3aKOH
oT 24.04.1995 Ne 52-®3 «O XkMBOTHOM MHPE») WK UHBIMU MPABOBBLIMU
aKTaMU HE YCTaHOBJICHO MHOE.

K oTnenbHOIl Kareropuen BEIISAM OTHOCSITCS O€HbZU U UeHHble
oymacu. (OcCOOCHHOCTH JEHEr KakK OOBbEKTa TpaXJAaHCKUX IIpaB
3aKJII0YAETCSl B TOM, YTO OHH, OyAy4H BCEOOIIUM DKBUBAJICHTOM, MOTYT
3aMEHUTh COOOW B TMPHUHIMIE TOYTH JHO00N Jpyroil OOBEKT
UMYIIECTBEHHBIX OTHOIIEHHWM, HOCAIIMX BO3ME3IHBIN xapaktep. Mx
0c000€ TOJIOKEHUE CBSA3aHO C TE€M, YTO OHM BBITOJHSIOT (YHKIUU:
MEpbl CTOUMOCTH, CpEICTBa OOpallleHusl, CpelcTBa OOpa3oBaHUs
COKPOBHMIII, CPEJICTBA TIaTeKa U MUPOBBIX JICHET.

Ilennaa d6ymaza nipeacTaBisieT coOO0N TOKYMEHT, YI0CTOBEPSIIOIINIMA
C COOJIIOJIEHUEM YCTAHOBICHHOW (POPMBI U 00S3aTENIbHBIX PEKBU3UTOB
UMYIIECTBEHHBIC TIpaBa, OCYIIECTBICHHE WIM Tepenada KOTOPBIX
BO3MOKHBI TOJIBKO TIPU €ro mpeabsiBieHuu. MHbIMU ciioBamu, Oymara
(IOKyMEHT) TIpU3HAETCS I1IEHHOW HE B CHIy TMPUCYIIUX e
€CTECTBEHHBIX CBOMCTB, a B CHJIY TOTO, UTO OHA MOATBEPIKIAET MpaBa e
BIAJICTblIa HA OIPEJICICHHbIE MaTepUaJIbHBIE WM HEMaTepUaJIbHBIC
Onara.

Pe3ynomamol  unmennekmyaivHou oeameibHocmu. bonplias
rpylna TpaxIaHCKUX MPABOOTHOIICHUNW BO3HUKAET B CBSI3U C
CO3JIJaHHEM U HCMOJIb30BAHUEM PE3YJIBTATOB TBOPUECKOM JEATEIBHOCTHU
— TMPOU3BEACHUN HAyKW, JIMUTEPAaTypbl M HUCKYCCTBa, H300pETEHUH,
nporpamm s OBM, OpOoMBINIIEHHBIX OOpa3loB W T.II. YKa3aHHbIC
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OOBEKThl OTHOCATCSl K KaTErOPUHM WHTEIJIEKTYallbHOM COOCTBEHHOCTH.
WNuTennextyanbHass COOCTBEHHOCTh — A3TO COOMpATeNbHOE TMOHSTHE,
KOTOPOE MPUMEHSIETCS B OTHOIICHUU COBOKYIHOCTH HCKIIFOUUTEIbHBIX
MpaB Ha pe3yJIbTaThl HHTEIJIEKTYaIbHOM U TBOPUYECKOU AEATEIbHOCTH, a
TaKXe€ TMPHUPABHEHHBIE K HHM [0 IPAaBOBOMY pEXHUMY CpEICTBa
WHJIMBUIYTN3AIMU OPUINYECKUX JIUII, TPOAYKIMHU, padoT u yciyr. Ho
00BbEKTaMM TpPaXAAHCKUX IpPaB OHMU CTAHOBSTCS JIMIb TOTAA, KOIJa
o0JieKaroTcsl B KaKyr-THO0 OOBEKTHBHYIO (PopMy, 00€CIednBarOIIyIO
WX BOCOPUSATHE JAPYTUMH JIIOABMU. MaTepuaabHbli  HOCHUTEIb
TBOPYECKOIO pe3ysbrara (pyKONUCh, MArHUTHAS 3allMCh, YEPTEK U T.II.)
ABIISIETCS BEIIBIO M MOXET NEpeaBaTbCcsi B COOCTBEHHOCTh IPYTUM
JIUIaM, MOKET ObITh YHUUTOXKEH U T.]1.

Hudgposvie npasa. C 1 oxta6ps 2019 roga B 'K PD Obuin
BHECEHBl U3MEHEHUSI B PE3YJbTATE KOTOPHIX MOSBUIICS HOBBIA OOBEKT
IPXJIAHCKUX TIpaB - yugposvie npasa, NMOJA KOTOPHIMU MPU3IHAIOTCS
Ha3BaHHBIE B TAKOM Kaue€CTBE B 3aKOHE 00s3aTEIHCTBCHHBIE M WUHbBIC
npaBa, COJEp)KAaHME W  YCJIOBHUS  OCYIIECTBIECHHS  KOTOPBIX
ONPEACISIIOTCS B COOTBETCTBUM C TMpaBUjIaMU HH(POpMaIMOHHON
CHUCTEMBbI, OTBEYAIOIIECH YCTAaHOBJICHHBIM 3aKOHOM Mpu3HaKam (cT. 141.1
['K P®). OcyuiecTBieHue, pacnopsbpKeHHE, B TOM YHCIE Mepeaaya,
3a50r, oOpeMeHeHne WU(POBOro mnpaBa IPYTMMHU CHOCOOAMH WM
OTpaHUYCHHUE PACTIOPSHKEHUS U(PPOBLIM MPaBOM BO3MOXKHBI TOJIBKO B
MH(POpMaIMOHHOW cUCTEME U 0€3 00pallleHus K TPEThEeMY JIUILY.

3akperieHus: Takoro o0beKTa TPa)KJAHCKOTO MpaBa 00YCIOBJIEHO
HEe00XoauMOCThI0 TToaAroToBuTh 'K P® k mocnenyromeMy TpUHSATHIO
3aKOHOB O HU(POBBIX (MHAHCOBBIX aKTUBAX (HapUMEpP, KPUITOBATIOTE
U TOKeHax) W KpayadanauHre (MPUBICUCHUU WHBECTUIIMN dYepes
ANIEKTPOHHBIE TLTOMIAKH ).

K oo0vekmam zpajricoanckux npae omuocamca makyuce u
pe3ynromamst padom. Tak, npeIMeToM IOTOBOpa MHOAPSAA SBISETCS
pe3ynbrar paldoThl, MOJAPSAIYMKA, KOTOPHI OH JIOJKEH TNepenaTh
3aKa3uuKy. B moapsije u MHBIX JOTOBOpax MOAPSAHOTO TUIA PE3yybTar
npuoOpeTaeT BenHyo GopMmy, T.€. MaTepUATU3YETCS B CO3daHHBIX,
OTPEMOHTUPOBAHHBIX, MepepaboTaHHbIX Bemax. [Ipu 3Tom pesynbrarsi
MOTYT OBITh OTIEJICHBl OT CaMUX JEWUCTBUW, U MOPEACTABIATH COOOM
CaMOCTOATENIBHBIX 00BEKT TPAXKIAHCKUX TTPABOOTHOIIICHUM.

Yenyeu. JlenictBus, pe3ynabrarbl KOTOPBIX HEOTAECIUMBI OT CaMOWM
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NEATeIbHOCTA U MOTPEOJSAIOTCA B TPOIECCE ITOM JICSITEIBLHOCTH,
MMEHYIOTCA ycayramu. llone3Held pe3ynbrar JEWCTBHM  MOMKET
BBIPAXAaThCsl HE TOJBKO B UX BEIIECTBEHHBIX pPE3yJbTarax, HO U B CaMOM
nearenbHOCTU. Tak, NesITeIbHOCTh IMOBEPEHHOTO, KOMHCCHOHEpa HE
MMEET MaTEPUaIN30BAHHOIO PE3yabTaTa, HO IPEACTABIISIET IOPUIUYECKH
3HAQUYUMBIM HMHTEpecC il JAoBepuTelisa, komuTeHTa. OOpa3zoBarelibHBbIC
YCIYTU, MEIUIMHCKUE YCIYTH, YCIYrd CBS3M M OOIIECTBEHHOTO
MUTaHUs TOTPEOIISIIOTCA B MPOLIECCE UX OKa3aHMUs.

HemarepuanbHble Onara W uX 3amura OyIyT pacCMOTPEHBI B
cieaytomieM maparpade.
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[VIABA 11. HEMATEPHUAJILHBIE BJIATA, UX OXPAHA U
3AILUTA

11.1 IlonsiTHEe ¥ BUABI HEMAaTEPHAJIbHBIX 0J1ar

HemarepuajbHblie 0Jiara npedcmagisarom coOou He umerujue
IKOHOMUYECKO20  COOEPIHCAHUA, Heomoeaumovle Om JAUYHOCIU
(Hocumens) 0Onaza, He umeroujue MOYHOU OUEHKU, NPUSHAHHbIE U
oxpamnsaembole 3aKOHOM.

K ux yucny comtacuo ct. 150 I'K P® oTtHOCATCS KU3HB U 310POBBE,
JOCTOMHCTBO JINYHOCTH, JINYHASI HEMPUKOCHOBEHHOCTD, Y€CTh U J0OpOe
uMsl, JeJoBas pemnyTalus, HEMPUKOCHOBEHHOCTh YAaCTHOM JKHU3HH,
HEMPUKOCHOBEHHOCTh KUJIWINA, JUYHAS U CEMEWHas TaiHa, cBOOOa
nepeBUKEHUSA, CBOOO/a BBHIOOpa MecTa MpeObIBaHUS U KUTEIbCTBA,
UMsI TpaXKJIaHMHA, aBTOPCTBO, MHBIC HEMAaTepHUabHbIe Oara.

HematepuanbHbpiMu O1araMu MOTYT 00J1aaTh Kak rpakJaHe, Tak u
opuandeckue auna. [IpaBo Ha XKU3Hb W 3J0pPOBbE MPUHAMICIKHUT
KaKJI0My (U3UYECKOMY JHILy OT poXkacHusa. JlenoBoil pemyrtarueit
MOTYT 00J1a71aTh KaKk (PU3NYECKre, TaK U IOPUIANYECKUE JIUIIA.

Bce JuyHble HEUMMYyNIECTBEHHbIE OJjlara, HE CBS3aHHBIE C
UMYIIECTBEHHBIMH, 00JIAJIAl0T PSAOM OMPECICHHBIX TPU3HAKOB:

B mnepByro ouepenb, OHU HaxXOASATCS B HEPAa3pPHIBHOM CBSI3U C
JUYHOCTHIO CYOBEKTa, TO €CTh HEOTIEIUMBI OT JUYHOCTU CYOBEKTa, U
HE TMOJIJIeKAT OTUYKICHUIO B Kakod Obl TO HU ObLIO (hopMme. Jpyrumu
CJIOBaMH, B OTJWYHE OT MMYIIECTBEHHBIX OJiar, MX HEJb3s MPOJaTh,
noAapuTh, OOMEHSITH U T.1.

Crnenyroniass 0COOCHHOCTh 3aKJII0YAETCs B TOM, UTO 3TH Ojara He
HECYT B c€0€ PKOHOMHYECKOTO COAEPk AHUSI U HE CBSI3aHbI C TOBApPHO-
JIEHEe)KHBIMU OTHOILIECHUSMU. Tak, HalpuMmep, IpaBoBas 3alUTa YECTU U
JIOCTOMHCTBA TPaKJaH HE MOXET OBbITh COEIUHEHA C KaKUMHU-JTHO0O
MMYIIECTBEHHBIMU B3bICKAHUSIMU B TIOJIB3Y HOCUTENEH ITUX OJar.

Taxke ykazaHHble Ojlara MO CBOEMY XapaKTepy SBISIIOTCS
aOCOJIIOTHBIMM M OCCCPOYHBIMH, HWX HOCHUTENIO IPOTUBOCTOUT
HEOTPAaHUYEHHBIM  KpYr  OOSI3aHHBIX  JIMI, KOTOPBIC  JIOJKHBI
BO3JIEP>KUBATHCS OT COBEPIICHUS AEHUCTBUM, MOTYUIMX HAPYUIUTH €ro
JUYHOE HEUMYIIECTBEHHOE Onaro. 2JTa O00sS3aHHOCTh HCIOJIHSIETCS
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JIOOPOBOJIBHO, OJHAKO B CIIy4ae MOCSraTeNbCTBA HA YKa3aHHbIC IMpaBa
OHM 3alUIIAIOTCS B Cy/1I€OHOM MOPSIKE.

Haxonen, k 4uciny OCOOCHHOCTEW HEMaTepUAIbHBIX —OJar
OTHOCUTCA TOT (DaKT, YTO Ha TpeOOBaHUS O 3alIUTE JHUYHBIX
HEMMYIIECTBEHHBIX OJIar MCKOBas JABHOCTh HE PacCIpOCTpaHseTCs, 3a
UCKJIIOUYCHHEM CJIy4YaeB, MPsIMO MPEAYCMOTPEHHBIX 3aKOHOM. B cBsi3M ¢
TUM TPAXKJIAHCKO-TIPABOBOE PETryJMPOBAHUE OTHOIICHUN MO MOBOMIY
yKa3aHHOM KaTeropuu 0OBbEKTOB CBOJUTCS B OCHOBHOM K OOECIIEUEHUIO
WX 3aIUTHIL

C HEKOTOpOW YCIOBHOCTBHIO, HEMaTepUalibHble Ojara MOXHO
NoApa3IeUTh Ha TPU TPYIIIIbL:

a) Oyiara u mpaga, ONpeesIONIue MpaBa YeIOBEKa KaK WHANBU/IA C
OMOJIOTUYECKON U COIMAIbHOM TOYKU 3PEHHS. DTO KU3Hb U 37I0POBbE
YeJoBeKa, KOTOPOE BO3HUKAET Y KaXJOTO 4YEIOBEKa C MOMEHTa
POXKICHUS W CYIIECTBYET Ha MPOTSHKEHUM Bcel ero xu3Hu. [IpaBo Ha
KU3Hb — TIEPBOE €CTECTBEHHOE M (PyHIAMEHTAJIbHOE IMPaBO YEIOBEKa.
DTO MpaBO MOXKHO paccMaTpuBaThb B KauyeCTBE OCHOBHOTO, BOKPYT
KOTOPOTO TPYHIUPYIOTCS WHbIE (DYHIaMEHTAJIbHBIC MpaBa JTUYHOCTU:
MpaBO Ha OXpaHy 3/I0POBbs, HA YBAXEHUE YACTHOM KU3HU U APYTrue
paBa;

0) Omara W mpaBa, BXOAIIME B MPABOCIOCOOHOCTh JHIA U
MpUHAJICKAIINE €My B CHIy 3akoHa. K TakuMm mpaBaM OTHOCHUTCH,
Hanpumep, 3akperyieHHsie B c¢T. 18 'K P® mpaBo u30upars MecTo
KUTEJIbCTBA, HWMETh IIpaBa aBTOPOB IIPOU3BEICHUMN JIUTEPATYPHI,
HUCKYCCTBa, HW300pPETCHUN M UHBIX PE3yJbTaTOB HHTEIUICKTYaJIbHOU
NEeATEeIIbHOCTH;

B) Oyiara W mpaBa, NOpUHAJICKAIIME YEJIOBEKY IO 3aKOHY U
ONpEeeISIIONINE €r0 MOoJoKeHue B obmiectBe. K yuciay TakoBbIX MpaB
HY’)KHO OTHECTH YeCTb U J00poe uMs, JACJIOBYI0 pEemyTaluio,
JIOCTOMHCTBO, HEMPUKOCHOBEHHOCTh YAaCTHOM JKU3HU, JIMYHYIO H
CEMEMHYI TaWHy. OTH LEHHOCTH HMMEIOT BBICOYANIIYI0 MOPaJIbHYIO
3HAYMMOCTbh, CAMbIM aKTUBHBIM OOPa3OM BIIMsISI HA B3aMMOOTHOIIEHUS
YyeJIoBEKA U 00IIeCTBa.

11.2 KomnieHcanusi MOPaJbHOTO Bpeaa

Ilon MOPAJBbHBIM BPC€IAOM HROHUMAIOMCA HPABCHIEEHHbIE UJIU
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¢uzuueckue CIMpAoanus, npUYUHEHHblE odeiicmeuamu
(be3oeiicmeuem), nocazarOWUMu Ha RPUHAOAEHcAuUe 2PparxcoaHuHy
OMl POXHCOCHUA UIU 6 CUJIY 3AKOHA HemamepuaibHble 01aza (KU3Hb,
3I0pPOBBE, JIOCTOUHCTBO JUYHOCTH, JesioBas penyranus,
HEIIPUKOCHOBEHHOCTh YAaCTHOM JKM3HH, JIMYHAS W CEMEWHas TalHa W
T.IL.), WU HAPYWAIOWUMU €20 JUYHbIEe HEUMYUIECHIECHHbIE NPABA
(mpaBO Ha MOJIL30BAaHHE CBOMM HMEHEM, IPaBO aBTOPCTBA U JIPyTrHUe
HEHMYIIIECTBCHHEIC IIpaBa B COOTBETCTBUU C 3aKOHAMM 00 OXpaHE IpaB
Ha pe3yabTaThl MHTEJUICKTYaJIbHOM eI TEIbHOCTH ) auob0
HapyuarwuMu uMyuiecCmeeHHbvle npaesa zpaafcdanunal.

[TonsaTre MOpaIbHOTO Bpea uMeeT Oojiee olIee 3HaYeHUE, OHO He
CBA3aHO HCKJIIOYMTEIHLHO C MOCSATaTeIhCTBOM HAa HEUMYIIECTBEHHBIC
omara. Cam mno cebOc MOpadbHBIM Bped, B YaCTHOCTH, MOIKET
3aKJIFOYaThCSd B HPABCTBEHHBIX MEPEKUBAHUSAX B CBA3U C YTpaTou
POACTBEHHUKOB, HEBO3MOKHOCTBIO IIPOI0JIKATh aKTUBHYIO
OOIIIECTBEHHYIO JKU3Hb, PACKPBHITUEM CEMEWHOM, BpaueOHOM TalHBbI,
BPEMEHHBIM OI'PaHUYCHUEM WU JUIICHUEM KaKUX-JIMOO MpaB U JIp.

B cBoto ouepenn, komnencauusa MopanvHo2o epeoda NpeCTaBIseT
co00#l OIMH M3 OCHOBHBIX T'PaKJIAaHCKO-IPABOBBIX CIIOCOOOB 3aIlIUThI
npaB u cB0o0Oo denoBeka. OCHOBHOE Ha3HAYEHWE JAHHOTO IIPaBOBOTO
WHCTUTYyTa — OTO  KOMIIEHCAIlUs 3a  HapylIeHUE  JIUYHBIX
HEUMYIIIECTBEHHBIX MPAB U MOCATATEIHCTBO HA WHBbIC HEMaTepUaJIbHBIC
Osara (IOCTOMHCTBO JIMYHOCTH, 4Y€CTb, A00poe umsa u T.4.). Kpome
3TOTO, HOPMATHUBHO-TIPABOBBIM aKTOM MOXET OBITh MPEAYCMOTPEHO
BO3MEIIIEHHE MOpAJbHOTO Bpeda U B CiIydyae  HapyIlIeHUs
MMYIIIECTBEHHBIX IpaB TpaXJaHWHA, B TOM 4YHCJIE€ BBITEKAIOIIUX U3
IoToBOpa. B KkadecTBe cHEeNMAIBLHOTO HOPMATHUBHOTO aKTa MOXHO
yka3zaTh 3akoH P® ot 07.02.1992 Ne 2300-1 (pex. ot 11.06.2021) «O
3allUTe MpaB MNOTPEOUTENCi», KOTOPBIM NPSMO YyKa3blBaeT, 4YTO B
Cllydyae  HEMPABOMEPHBIX  JIGUCTBUM €O  CTOPOHBI  IPOJABIIA
(u3roroBUTEINSs), HA  MOCJIEAHEr0  BO3JIAralOTCSa  00s3aTeNIbCTBA
BO3MEILICHUS MOpPaJIbHOTO BpeJia MOTPEOUTETIO-TPAKTAHUHY
MPaKTUYECKH IO BCEM JOTOBOpaM C ydacTHeM TpaxaaH (KyIuiu-
MIPOJIaXKU, BBITTOJIHEHUS pad0T, OKa3aHUs yCAYT U T.1.).

! HexoTopble BOMPOCHI TPUMEHEHHS 3aKOHOAATEIBCTBA O KOMIICHCAIMH MOPAIBHOTO
Bpena: [locranosnenne [lnenyma BepxoBaoro Cyma P ot 20.12.1994 Ne 10 // Poccwuiickas
razera. 1995. Ne 29.
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[IopnOK ¥ OCHOBHBIE MOJIOKEHUS KOMIIEHCAIMA MOPAIBHOIO
Bpena 3akpermieHbl B Hopmax cT. 151, 1099-1101 I'K P®, takxe oHa B
ct. 12 'K P® ykazana B KayecTBE OTJACIBLHOIO Crocoda 3alluThl
rpaXJaHCKUX TpaB. BO3MOXHOCTh KOMIIEHCAIlUM MOPAIBbHOTO BpeEa
NMPEIyCMOTPEHA W APYyrUMH 3akoHamMu. Ha oOCHOBaHMM JaHHBIX
MOJIOKEHUM MOTEPIEBIINNA, OOPAaTUBIIKNCH B CyJACOHBIN OpraHbl, MOKET
noTpeOOBaTh OT HAPYIIMUTENSI KOMIIEHCAIIUU TaKOTO Bpeaa, KOTopas npu
BBIHECEHUU PELICHUS CYJIOM OTPAXaeTCs B JICHE)KHOM BBIPAXKEHUM.

[Ipu ompeneneHnn pa3mepa KOMICHCAIMM MOPAJIBHOTO BpEaa Cy
JOJKEH  YYWTHIBATH TAaKWE TIOJOXKEHHS, KaK CTENEHb BHHBI
OPUYMHUTENS  Bpeda; CTeneHb (PU3WYEeCKUX ¢ HPABCTBEHHBIX
CTpaJaHui, CBSI3aHHBIX C WHAWBUIYaJbHBIMH OCOOCHHOCTSIMHU JIHUIIA,
KOTOPOMY TIPUYMHEH BpEN; XapakTep TaKUX CTPaJaHUi, KOTOPBIH
NpOSIBIIIETCS B (POpME MCUXUYECKHX NMEPEKUBAHUN, B TOW WIM HUHOU
CTEMCHW JIMIIAIOIIUX  YeJOBEKa IICUXHUYECKOro  OJaromoyyyus,
JyIIEBHOTO PABHOBECHS, BCE 3TO JOJDKHO OIIEHUBATBHCA C YYETOM
dakTHYeCKUX  OOCTOATENbCTB,  TPEOOBaHMM  pPasyMHOCTH  H
CITPaBEJJINBOCTH.

[ToTeprieBmuM B 00S3aTE€IBCTBE IO BO3MEIICHUIO MOPAIBHOTO
Bpela ABJAETCA JIMIO, KOTOPOMY MNPUHAICKAT HAPYLICHHbBIC
HeMaTepuaiabHble Onara. Mcxonmss w3 mepeyHs Takux Onar, UM, Kak
MpaBWIO, SIBJIsIETCS Pu3ndeckoe Juilo (rpaxaanuH). M3 3Toro mpasuia
€CTh UCKJIIOUCHUS.

Tak, rpaxaaHuH, B OTHOILICHUHW KOTOPOTO PacHpOCTPAHECHBI
CBEJICHUSI, TOPOYAIIAE €r0 YECTh, JOCTOMHCTBO U JICIOBYIO PEMyTaIHIO,
B COOTBETCTBHUM CO CT. cT. 152 'K P® Bmpase TpeboBaTh BO3ZMENIEHUS
yOBITKOB U MOpPaJIbHOTO Bpena. IIpu 3ToM aHHBIE MpaBuia O 3aIIUTE
JIEIIOBOM PEIyTalluh MPUMEHSIOTCA U K HOPUANYECKOMY JIHIy. YUTO B
CBOIO ouepenb noarBepxpaerca n. 15 Ilocranosnenust Ilnenyma
BepxoBuoro Cyga P® ot 24.02.2005 Ne 3, rae colepKUTCS yKa3aHUE
Ha TOT (akT, 4YTO TPaXKJAHUHY, B OTHOIIEHUU KOTOPOTO
pacupoCTpaHEHbI CBEACHHUS, MTOPOYAIIUE €TO YECTh, JOCTOMHCTBO WU
JEJIOBYI0 PEINyTalMio, NpaBO Hapsay C ONPOBEPKEHUEM TaKUX
CBEJICHMU TpeOOoBaTh BO3MEMICHUS YOBITKOB M MOPAJIBHOTO Bpeja.
JlaHHO€ TpaBWJIIO B 4YacTH, KacaroUIECUCs [JEJI0BOM peIyTanuu
rpakJJaHMHA, COOTBETCTBEHHO MPUMEHSETCS M K 3allUTe JEIOBOU
penyTtanuu OpUANYECKUX JHL. [losToMy mpaBuiia, peryiampyromme
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KOMIIEHCAIIMI0O MOPAJIBHOIO Bpela B CBSI3M C PacHpOCTPAaHECHUEM
CBEACHUM,  MOpOYAIIMX  JEJIOBYK)  PEIyTaUuI  CPaXJIaHUHA,
MPUMEHSIOTCS W B CIy4asX pAaclHpOCTPAHEHUS TAKUX CBEACHUM B
OTHOUIECHUU IOPUIAYECKOrO JIUIIA .

11.3 3amuTa YyecTH, I0CTOUHCTBA U €JI0BOM penyTanuu

YecTb U JOCTOMHCTBO — OTHOCATCS K YPE3BBIYAMHO CIIOKHBIM,
BOMparomue B ce€0s HPABCTBEHHBIM OMNBIT M STHYSCKYIO IMPAKTHKY
HApOJOB TMOHATUSAM. ll0 3TOW mnOpuUYMHE 10 CHUX B POCCHUHUCKOM
3aKOHOJIATEIBLCTBE OMPEICICHUN YECTH U JOCTOUHCTBA HE COJIEPIKUTCHL.

B HacTosimiee BpeMsi B IOPUIMYECKON HayKe BhIPA0OTAIOCh €IUHOE
MHEHHME K OIIPEACICHUIO TaKUX MOHSITHM KaK 4Ye€CTh, JOCTOMHCTBO H
JIeJIOBasi PEMyTalusL.

TpaguiMoHHO uecmdb TIOHUMAETCS KaK OOIIECTBEHHAs OIlCHKA
JUYHOCTH, ONpEACICHHAs Mepa JAyXOBHBIX, COIHUAIBHBIX KA4yeCTB
rpaxkaaHiHa. CTOMT OTMETUTh, 4YTO Takasi OOIIECTBEHHas OIICHKA
OCYWIECTBJISICTCS HE 3aBUCHUMO OT BOJM M IKEJIAHUA CaMoOro
OIICHUBAE€MOT'0 JIMIIA, OTO CBSI3aHO C TEM, YTO BCSA €ro ACSITSILHOCTH
MPOXOAUT I0JI KOHTpOJeM oOIlecTBa, KOTOpPOE€ M JaeT OLEHKY
HPABCTBEHHBIX KAYECTB KaXJI0r0 KOHKPETHOTO UHMBU/IA.

B cBoro ouepenb, docmouncmeo OnpenessieTcs Kak caMOOLICHKa
COOCTBEHHBIX Ka4e€CTB, CIIOCOOHOCTEW, MHPOBO33PEHUSA, CBOETO
IIOBEJICHUS, OOIIECTBEHHOT'O 3HAaUCHUS. J[aHHAs caMOOIlcHKa OCHOBaHA
Ha OIleHKe oOmecTBeHHOW. HecoBmajgeHue MeXay HHUMH BJ€UeT 3a
coOOil dYalle BCEro Takue SBICHHS, KAaK TUNEPTPOPUPOBAHHOE
CaMOMHEHHE WJIM, HA000pOT, yHUUYMKEeHHe. He cMOTps Ha BO3MOKHOE
HECOBIIaJICHME TAaKUX OIICHOK, MojoxkeHus cT. 152 I'K P® 3ammmiaror
MOpPQJIBHO MOTEPIEBIIEr0 OT MOCATATEIBCTB B MpEJeiax CBEICHUM,
KOTOPBIE HE COOTBETCTBYIOT ICMCTBUTEIILHOCTH.

[Tonsitue «penymayusn» NOBOJBHO CXOXa MO CBOEMY COJICPKAHUIO
C ONpPEICIICHUEM «YECTh», HO HMEET ONPEACICHHbIC OTJIUYMA.
Penyrarus o3Hauaet co3mapiieecs o01mee MHEHUE O IOCTOMHCTBAX WIIH

o CyneOHOW MpakTHKe MO JejlaM O 3alllUTe YeCTH U JOCTOMHCTBA TPaKAaH, a TaKkKe
JIETTOBOM penyTaluuu rpaxiaaH u ropuauueckux jaul [locranoBnenue [lnenyma BepxoBHoro
Cyna P® ot 24.02.2005 Ne 3 // bronnetens BepxoBroro Cyna P®. 2005. Ne 4
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HEJIOCTAaTKax KOro-iambo, 4ero-anbo; MpuoOpPETEeHHYI OOIIECTBEHHYIO
OLICHKY.

/enosana penymauus — KayeCTBO, KOTOPOE TMPOSIBIACTCA B
npodeCcCUOHATBHON JEATEIbHOCTH, MPUCYIIasi HE TOJIBKO (DU3UUECKUM,
HO W IOpUAMYECKMM Julam . DBBeneHne KaTeropum <«JIenoBas
pernyTanus» SBJISETCS BIIOJHE OOOCHOBAHHBIM W JIOTUYHBIM IIarOM
3aKOHOJATENS B YCJIOBHUSAX PBIHOYHOW HDKOHOMHMKH, KOTJIA Ka)JIbIi
TOBapPONPOU3BOUTEID, pEANPUHUMATEID, UHOU YYaCTHUK
MMYIIICCTBEHHBIX OTHOUICHUN 3aMHTEPECOBAH B MOJJCPKAHUU U
YIOPOUECHUH CBOETO HMMMKa HAACKHOIO MapTHEpPa, T0OPOCOBECTHOTO
KOHTpareHra u T.4. Jpyrumu cioBamu, IJs HOPUAAYECKUX JIML — 3TO
OJIHO W3 YCJIOBHM HMX YCIEIIHOM KaK SKOHOMHUYECKOH, Tak W 000U
JIPYTOil OCYIIECTBISIEMON UMU JAEATEILHOCTH.

[IpaBo Ha 3alIUTy YECTU U JOCTOMHCTBA BO3HUKAET MPU HAIAYNU
TpeX 00s13aTeNIbHBIX YCIOBHIA:

— uMeercss (akT pacHpoCTPaAHEHUSI CBEACHUM TOCPEICTBOM
OIMyOJIMKOBAaHMS MX Uepe3 CPe/CTBA MACCOBOM MHGPOPMAITUN WM HHBIM
crocoOoMm B J1t000i popme HeonpeAeICHHOMY KPYTY JIUII;

— O3TH CBEIIEHUS NMOPOYAT YE€CTh M JOCTOMHCTBO JIMIA, K TAKUM
CBEJICHUSAM OTHOCHUTCS MH(OpMaIIUs, yMaJIAroIIas 4eCTh U JOCTOUHCTBO
IOPUIMYECKOTO WM (U3UYECKOTO JIhila B OOIECTBEHHOM MHEHHH, C
TOUKH 3pPEHUsI COOJIFOICHUSI 3aKOHOB U MPUHITUIIOB OOIIIEUEIOBEUECKOM
MOpaJIH;

—  OHHU HE COOTBETCTBYIOT JEUCTBUTEIHLHOCTH.

— IlpaBnuBas wuHpopManMs, XOTS W BIUAIONIAS HAa CHUXCHUE
MOPaJIbHON OLEHKH JINYHOCTH, HE MOXKET ONPOBEPTraThCHI.

['K P® coaepXuT HECKOJIBKO CIOCOOOB 3alllUThl  YECTH,
JOCTOMHCTBA W JEJIOBOM pENMyTalUd, KOTOPBIE MOTYT HPUMEHATHCS
OJTHOBpeMeHHO. [IepBbIM CIIOCOOOM SIBISIETCSI ONIPOBEPKEHUE CBEIACHUM.
OnHako B HAcTOSIIIEE BpPEMsS B 3aKOHOJATEIBCTBE OTCYTCTBYET CaMO
noustue «omposepxkeHue». Crarbss 152 'K PD TOnpkO KOCBEHHO
yKa3blBaeT Ha (DYHKIMIO OMPOBEPKEHHS — OOOCHOBAHHOE OTPHUIIAHUE
CBEJICHUI, MTOPOYAIUX YECTh, TOCTOMHCTBO WU JCIOBYIO PEIyTaIlUIO
OmpeNieICHHOro Juia. B oOleHaydHOM CMBICIIE TaKOE€ OTpPUIlAHUE

! AnmcumoB A.JL. T'paskiaHCKO-TIPAaBOBasi 3allUTa YECTH, MOCTOMHCTBA H JACIOBOI
penyTanuu 1mo 3akoHoaatebeTBy Poccuiickoit ®enepannu. M.: BJIAJJIOC-TIPECC. 2001. 224
c,C.9.
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MOXET HCXOAUTh KakK OT TOr0 JHUIA, OTHOCHUTEIBHO KOTOPOIO
pacmpocTpaHseTrcs mopoyamnias wHoOpManus, TaKk U OT TOro, KTO €e
pacCIpOCTpaHUi: IMOHSATHO, 4YTO BO BTOPOM CJIy4a€ OIPOBEPIKEHUE
CTAHOBUTCA 00Jiee «JIOCTOBEPHBIM» — HUCTOYHUK MOPOYAIIUX CBEIACHUM
CaM OTPUILIAET TO, YTO YTBEPKIAJ PaHEE.

CornacHo mnoJiokeHUsIM [ pakmaHckoro koxaekca P® cBeaeHwus,
[OpoYalllue  4YeCTh, JOCTOMHCTBO WM  JIEJOBYKO  PEIyTALHUIO
rpaXJaaHuHA, JOJDKHBI OBITH OIPOBEPTHYTHI B TEX KE CPEICTBaX
MaccoBol MHGOpMAIlUKM, MPU ATOM B ONPOBEPKEHUHU JOTKHO OBbITh
YKa3aHO, KaKU€ CBEICHUS HE COOTBETCTBYIOT JCUCTBUTEIBLHOCTHU U IIPU
KaKHX YCJIOBUSX OHM OBUIM PacpOCTPAHECHBI.

Eme ogHuM crioco0oM OnmpoBEpIKEHUS SABJISIETCS 3aMEHA UJIN OT3bIB
JOKYMEHTa, MCXOISIIEr0 OT OpraHu3aiuu (CIyXKeOHONW WM HHOU
XapaKkTepUCTUKH U TIP.).

B wuHBIX cayyasx MOOPSAIOK OIPOBEPKEHUS YCTAHABIMWBACTCS
HEMOCPEJICTBEHHO B CYJACOHOM pEIICHUH, B PE30JIOTUBHOM 4YacTH
KOTOPOTO JOJKHBI OBITh YKa3aHbl CPOK M CIIOCOO OIMPOBEPKEHHUS HE
COOTBETCTBYIOIIUX JIEHCTBUTEIBHOCTH IMOPOYALIUX CBEACHUN.

[ToMuMO  ONpOBEpPKEHUSI ~ KOMMEHTHpyeMass  crarbsa 152
['paxmanckoro xomekca P® mnpemocrasisier MpaBoO IOTEPIIEBIIEMY
TpeOoBaTh BO3MEIIEHHUS YOBITKOB, KOTOPBIE MOTYT BKJIFOUATh B Ce0s1 KaKk
pealibHBIN yIepd B BHUIE pPEaJbHO IOHECEHHBIX PACXOJ0B, TaK M
VIIYIICHHYK) BBITOAY, & TaKXE KOMIICHCALIMK0 MOPAJIBLHOTO BpEa,
MIPUYUHEHHBIX PACIPOCTPAHEHUEM JIOKHBIX, IIOPOYAIIUX CBEICHUN.

11.4 Oxpana u3o0paxeHusi M YACTHOM KMU3HU I'PAKITAHUHA

H3zoopasccenue 2ParxcoaHuHa MPEICTaBISECT coboit
WHJUBUAYaIbHBIA OOJMK JIMIAa, NPEJCTABICHHBI COBOKYIHOCTHIO
Hapy>XKHBIX TPHU3HAKOB, BOCIPHHUMAEMbIX Kak o0pa3 TrpakiaHWHA B
1EJIOM, 3arne4yaTiICHHbId Ha KakoM-JIMOO MaTepuajlbHOM HOCUTEIEC B
BUze: (pororpaduueckoro n300paxkeHus, 0O0bEKTa M300pa3UTEIHLHOIO
HCKYCCTBa, B BUJICOTIPOU3BEACHUN WM MHBIM 00pa3oM. [Ipu 3ToMm moa
M300pKEHUEM  TPaXKJaHWUHA  CJIEAYEeT IOHUMaTh HE  TOJBKO
M300paKeHUE €ro JIUIla, HO U B 1[EJIOM BHEITHUN BUJ| TPAXKIaHUHA.

B nynkre 1 cratsu 152.1 'K PO onpeaeneno, uto 0OHapo10BaHKE
U JajdbHEHIee MCIOJIb30BAHUE H300paKCHUs TpaxJIaHuHA, (B TOM
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yuciie ero Qortorpaduu, a TaKKe BHUJICO3AMMCH WM IPOU3BEICHUS
M300pa3UTEIbHOIO UCKYCCTBA, B KOTOPBIX OH U300pa)KeH) AOIMYCKaIOTCs
TOJIBKO C COTJIaCUsI ATOTO IpaXkJaHWHA, a TIOCJIE CMEPTHU IPaKJaHUHA — C
COTJIacHsl €ro JIETEe U MEePEKUBIIETo CyNpyra, a Ipu UX OTCYTCTBUU — C
COTJIACHS POJIUTEINEH).

OueBuaHO, UTO JUIsl (hOpMAIU3ALIMKU TAKOTO COIJIacUsi HEOOXOIUMO
3aKJIFOUEHUE COOTBETCTBYIOIICH CHAEJIKU, KOTOpash MOXET ObITh, Kak
BO3ME3/THOM, Tak W 0O€3BO3ME3AHOM, MaHHOE TOJOKEHUE TaKXKe
npenycmotpeno [locranoBnenuem Ilnmenyma BepxoBHoro Cyga PO or
23.06.2015 Ne 25 «O mnpuMEHEHHH CyJaMu HEKOTOPBIX MOJIOKECHUM
pazgena [ wyactu mepBou ['paxkpaHckoro koaekca Poccuiickon
CDeJ:[epaulxm»l.

HecmoTpst Ha TO, 4TO HapyIICHUE MOPSAKAa OXPaHbl U300pPaAKECHUS
rpaXJaHUHA HE CBSA3aHO C KaKUM-JIHMOO  HEMOCPEICTBEHHBIM
bU3NYeCKUM, TCUXUYECKUM WM IOPUAMYECKUM BO3JCHCTBUEM Ha
JUYHOCTh KaK TaKOBYIO, 3HAUECHHUE JTAHHON HOPMBI 3aKJIFOYAETCS B TOM,
YTO MOCPEICTBOM HE3AKOHHOT'O BOCIPOU3BEECHUSI BHEIIHETO OOJIMKA U
MOCJEAYIOIIETO pPacCMOTPEHUS MaTepUaTbHBIX HOCHUTENEH
n300pa3uTeNbHOM  MH(OpMaIMM  HapyIlIaeTcss  4YacTHas  >KU3Hb
rpakmanuHa. Hapymenune OyaeT 3akimio4yaTbes YK€ B TOM, HTO
BHEIIHUN OOJMK JJUYHOCTH BOCIIPOU3BOAUTCA (3a MpeaeiaMu CIIy4yaes,
OTOBOPEHHBIX B CaMOM 3aKOHE) Oe3 corjacus Jivila, BHENIHOCTb
KOTOpOro (a mpu JAMHAMHUYECKHUX CIOoCco0ax BOCIHIPOU3BEIACHUS — U
MOCTYIIKH) OTPaK€HA B COOTBETCTBYIOIIIEM HOCUTEJIE.

Onnako coriacHo noJiokeHusiM, cT. 152.1 'K P® takoe coriacue
He TpeOyeTcs B Ciydasx, €CJId MCIO0JIb30BaHHWE M300paKEHUS
OCYILIECTBJISICTCS B OOIIECTBEHHBIX MJIU IMyOJUYHBIX UHTEpECaX, WU JKE
IpU YCIIOBUM, YTO M300paK€HHE IpakJaHWHA ObUIO MOJYYEHO B XOJI€
OCYILIECTBJICHUSI CHEMKH B OOILECTBEHHBIX MECTAaX, OTKPBITHIX [IJIsi
CBOOOJHOTO  TOCEHIEHUs, B  XOJA€  TMPOBEACHUS  ITyOJIMYHBIX
MEpONPHUATHH, 3a UCKIIOUYEHUEM CJIy4aeB, KOTJa Takoe H300pakeHue
SBJISIETCSI OCHOBHBIM OOBEKTOM HCIOJIb30BaHUA. Takxke He TpeOyercs
corjlacie Ha OOHapoJOBaHME W JaJbHEHWIee HCIOJIb30BaHUE

o IIPUMEHEHUH CYJlaMU HEKOTOPBIX MNoyiokeHuil pasgena I gactu nepsoit 'K PO:
[TocranoBnenue [1neayma BepxosHoro Cyna P® ot 23.06.2015 N 25 // bronnerens BepxoBHoro
Cyna P®. 2015. Ne 8
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U300paKEeHUSI TpaXKJAaHWHA, MPU YCIOBUM, YTO TPAXKIAHUH MO3UPOBA
3a IJIary.

B ciyuae HapyuieHus mpaBa Ha M300pak€HUE COIJIAaCHO I. 2 CT.
152.1 TK P® sk3emMIuisippl MaT€pUAIBHBIX HOCHUTEJECH, COJEpPKaIIUX
n300pakeHUe TpaKJaHWHA, HAa OCHOBAHUM CYJCOHOTO pEIICHUS
MOJIeKAT M3BITHIO Ha OE3BO3ME3JIHOM OCHOBE H3 000poTa H
MOCIEIYIOIEMY UX YHUUTOXKECHUIO.

Yacmnasn scu3znp 2pa)xcoanuna Kak 00bEKT OXpaHbl MPEICTABIISACT
co00 TMYHOE HEUMYIIIECTBEHHOE MPABO JIUIlAa HA CBOOOAY OMpEesiTh
CBOE€  TMOBEJCHUE B  HWHIAUBUAYAIBHOW  KU3HEACATEIBHOCTH,
UCKJIIOYAIONIYI0 KaKOe-JIM00 BMEIIATENBCTBO CO CTOPOHBI IPYTUX JIMII,
3a HMCKIIIOYCHUEM CIIy4aeB, MPAMO YKa3aHHbIX B 3akoHe. [IpaBo Ha
HEMPUKOCHOBEHHOCTh YAaCTHOM JKM3HU TPaKJIaHWMHA BKIJIIOYAET B ceOs
JIBE TPYIIbl B3aMMOCBSI3aHHBIX NTpaBoMouui. [lepBas u3 HUX Npu3BaHa
o0ecrieyuTh HEMPUKOCHOBEHHOCTh YAaCTHOM JKU3HMU, BTOpas —
COXPAHECHHUE TAMHBI 3TOU KU3HU.

Takme 107I0KEHHWS OCHOBAaHBI Ha IMOJOXKEHUSIX CT. 23-25
Konctutynun P®, koTopast 3akperuisier, 4To KaxKIblii UMEET MPaBO Ha
HEMPUKOCHOBEHHOCTh YaCTHOW >KW3HHU, JIMYHYIO M CEMEHHYIO TaiiHy,
cOOp, XpaHEHHUE, UCIIOIB30BAHUE W PACIPOCTpaHEHHE WH(OpMauu o
YaCTHOM >KM3HM JHIla 0€3 ero corjacus He JOIMyCKaloTCs, a TakKke
HUKTO HE MOKET MPOHUKATh B KWJIUIIE MTPOTUB BOJHU MPOKUBAOIIUX B
HEM JIMI] MHa4Y€ KaK B CIIy4yasX, YCTAHOBJIEHHBIX (pe/iepaIbHBIM 3aKOHOM
WIM Ha OCHOBaHUU CyjAeOHOro pemieHus. JlaHHoe mMoOJOXKEHHE
rapaHTUPYEeT HE TOJIbKO (PU3WUYECKYI0 HEMPUKOCHOBEHHOCTH >KUJIUIINA
KaK TaKOBOT'O, a HEMMPUKOCHOBEHHOCTh OJHOTO W3 3JIIEMEHTOB YaCTHOM
KU3HU, IOPUIMYECKUE TPAHUIIBI KOTOPOTO OMNPEeIOTCS (PakTUYeCKH
MMEIOIIUMCS Yy TPpaXKIAaHWHA JKUIUIIEM. B COOTBETCTBMH C 3TUM
CyOBEKTUBHBIM IMPABOM JIUII0O MOKET IMOCTYNaTh B CBOEM >KHUJIHILE IO
CBOEMY YCMOTPEHHUIO U OTKJIOHSTh KaKue-THOO MOMBITKH HE3aKOHHOTO
BTOP>KEHUS B HETO.

Cormacno ct. 152.2 'K PO HEnmpuKOCHOBEHHOCTh YACTHOM KU3HU
O3HayaeT 3amper Ui JIFOOBIX JIMIl, BMENIATEIbCTBO B YAaCTHYIO
(IMYHYI0) KWU3Hb TPaXKJIaH, KpPOME CIIydaeB, MPEIyCMOTPEHHBIX
3aKoHOM. He siBiisieTcs HapyllleHuEeM JaHHOTO IpaBuiia cOOp, XpaHEHUE,
pacrpocTpaHeHHEe YKa3aHHOW uWHQOpMaIuu B TOCYIApCTBEHHBIX,
OOIIIECTBEHHBIX WJIM HHBIX MYOJUYHBIX HMHTEpecax, a TaKXKe eciu
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uHpopmals O YAaCTHOM KWU3HU TpaxkJaHWMHA paHee cTajna
oOIIEeIOCTYMHON JIMOO ObLIa pacKphiTa CaMUM TPAXKIAHWUHOM WM TIO
ero BoJie (1. 1 ct. 152.2 'K PD).

B kadecTBe cheuasbHOrO Crnoco0a 3alluThl YacCTHOW KU3HU
rpaxkaannHa paccmarpuBaemont cratber ['K PO nmpenycmorpeno npaso
Ha oOpalleHue B CcyJ ¢ TpeOoBaHHEM 00 yAaJeHMH TaKMX CBEJACHHUH U
3aMpeToOM JaJTbHEUIIEro UX PaclpOCTPaHEHUSI MyTeM OE3BO3ME3THOTO
U3bSATUA M YHUYTOXKEHUA DSK3EMIUIAPOB MaTEpPUAIbHBIX HOCHUTEIEH,
COACpXKaIllMX  COOTBETCTBYIOIIYIO  HH(Popmanuio, eciu  0e3
YHUUYTOXKEHUSI TaKUX  DK3EMIUIAPOB  MaTEpPUAIbHBIX  HOCUTEJIEH
yIaJIeHHe COOTBETCTBYIOMIEH HHQOPMALIMH HEBO3MOXKHO .

OxpaHa HM300paKEHUSI U YACTHOU >KU3HU MOXKET OCYILECTBIISATHCS
TaKXe€ C TOMOIIbI CHOCOOOB 3alIUThl HAPYMICHHBIX T'pa)XIaHCKUX
mpaB, npeaycMoTrpeHHbix cT. 12 'K P®, BaxHEHIIMMU W3 KOTOPBIX
SBJISIFOTCSI IPECEUCHUE JECUCTBUN, HAPYIIAIOIIUX ITPAaBO U KOMITCHCAIIUSI
MOpPaJILHOIO Bpea.

Crout ykazarh TOT (DaKT, YTO paccMarpuBaE€Mble HEMATEPUAIIbHBIC
Ojlara MOTYT 3alllUINATHCS HE TOJIbKO HOCUTENSMHU ITHUX TpaB, HO U B
cllydyae €ro CMepTd, MpaBOM Ha 3alluTy HeMmarepuaiabHbIX Onar
YMEPUIETO TPAXKIAHMHA UMEIOT JIETH, POJAUTENHN U NEPEKUBIIUN CYNIPyT
TaKOT0 Tpak/IaHNHa.

! I'pumaes C.I1., borauesa T.B., Cut [O.I1. KommenTtapuii k ['paxkmanckoMy KOJIEKCY
Poccuiickoit ®enepanuu. Yacts nepsas (moctareiinsiit) / CIIC « TAPAHT».
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I'maBa 12. HIOHATHUE, BUAbI 1 ®OPMbI CAEJIOK

12.1 Ilonamue, npuznaxku u ycioeus 0eucmeumeibHoCmu
coenKku

Coenkoit npusnaromca JNEUCTBUS TPAXKJAH U IOPUIUYECCKUX JIUIL,
HamnpaBJICHHbIE HA YCTAHOBJIEHHE, W3MCHEHHUE WM MPEKPAIICHUE
rpakJaHcKuX npas u oo0s3anHocTel (cT. 153 T'K PO).

Coenka — onHa U3 BUJOB IOPUANYECKUX (PAKTOB, OTHOCSIIIUXCSA K
KaTErOpuM «IEUCTBUS», TO €CTh K (hakTaM, BJICKYIIIUM BO3HUKHOBEHHUE,
U3MEHEHUE U MPEKpalleHUE TPaKJaHCKUX MpaB M 00S3aHHOCTEW MO
BOJIE CYOBEKTOB TPAXKIAHCKOTO MpaBa.

Kpome Toro, B memsx oOecleueHUs: €AMHCTBA MPAKTUKHU
npuMeHeHus cyigamu pazgena | yvactm nepBoit 'K P® Ilnenym
BepxoBuoro Cyna P® B n. 50 [locranosnenus [Inenyma BC PO ot 23
utoHd 2015 1. Ne 25 «O npuMeHEHUH CyJlaMu HEKOTOPBIX MOJIOKEHUM
paznena | wyactm mepBou ['paxmanckoro koxaekca Poccuiickon
Oenepanun» Aal  pa3bSICHEHUE CHCIKH KAaK  BOJICU3bSIBICHUA,
HamnpaBJICHHOTO HA YCTAHOBJIECHHWE, W3MEHCHUE WM MPEKPAIICHUEC
IpaXJIaHCKUX TIpaB M 00s3aHHOCTE. B KkadecTBe mpumepa CHCNIKH B
[Ineayme BC P® ot 23.06.2015 Ne 25 npuBOauTCS TpaxkIaHCKO-
MPaBOBOM JIOTOBOpP, BhIJaya JOBEPEHHOCTH, OJHOCTOPOHHUH OTKa3 OT
UCIIOJTHEHUs  00s3aTeNIbCTBA, OpU3HAHUE  JIOJIra, corjlacue
IOPUIMYECKOTO WM (PU3UYECKOTO JIUIIa Ha COBEPIIICHUE CIICIIKH .

Ilpu3znaxu coenku:

1. Ilpasomeprnocmo. JIaHHBIA TPU3HAK TO3BOJISIET OTIWYUTH
CACIKY OT JCIMKTa W  HWHBIX  HEMPABOMEPHBIX  JICUCTBUIA.
[IpaBOMEPHOCTH MOJIPa3yMEBAET COBEPILICHUE CIIEIKH B COOTBETCTBUU C
TpeOOBAaHUSIMH 3aKOHA, a TAKXKE €€ HE MPOTUBOPEUUE MPUHIUIIAM H
HOpPMaM MO3UTUBHOTO MpaBa. 3aKOHOAATENh UCXOUT U3 MIPE3YMIIIUNA —
NEUCTBUSA, COBEpIICHHbIE B (GoOpMEe CHEIKH, MPABOMEPHBI U
JIEUCTBUTEIbHBI.

e MIPUMEHEHUH CyJaMH HEKOTOpBIX TMOJOXKEHHM pasgena | yactm mnepBoi

I'paxxnanckoro kogekca Poccuiickoit denepanun: [loctanosnenue Ilnenyma Bepxosnoro Cyna
P® or 23.06.2015 Ne 25 // bronnerens BepxoBHoro Cyna Poccuiickoii @enepanuu. ABryct
2015. Ne 8.
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2. Axmuenoe oOeucmeue. Cnenka SBISIETCA TMOBEACHYECKUM
aKTOM, KakK MpaBWJIO, BBIpAXKAOIIMMCA B (GopMe IEHUCTBUS: MPSIMOE
BOJICU3BSIBIICHUSI CYObEKTA TPAXKJAHCKOTO MPaBa WM COBEPIICHUE UM
KOHKJIIOJAEHTHBIX  JaeucTBuM. Ilpu 3tOomM, B caydadax, MOpsMO
MPEAYCMOTPEHHBIX JOTOBOPOM WJIM 3aKOHOM, CJEJIKa MOXET OBITh
coBepieHa B popme 6e3naeiictBus (1. 3 ¢1. 158 'K PD, 1. 2 cT. 438 'K
P®). Onnako mpuMepbl COBEpIICHUS CIAEIKH B (Gopme Oe3neiicTBus
CJIelyeT OTHOCUTh K HCKIIIOUEHHUIO M3 TMpaBWia, BBUIY YErO MPU3HAK
aAKTUBHOT'O Y4YaCTHUsI HE TEPSIET CBOEH aKTyaJlbHOCTH B KQ4€CTBE OJHOTO
13 OCHOBHBIX MIPU3HAKOB CJICJIKHU.

3. Coomeemcmeue 601U U B0NCU3BABNCHUS 6 OCUCMBUSIX.
Cnenka — 310 BoJsieBoe jeicTBue. CyIIHOCTh CACIKH COCTaBIISIOT BOJIA
U BoJIeU3bsIBICHHE. BoJieBoe JelCTBHUE 3aKIIOYACTCS B MNPUHSATUU
PELIEHHUS U €r0 pean3aluu.

4, Hanuuue npasosoco ocnoeanus (yenu) coenxu. llenpro
CHCJKU SIBIIETCS CO3/IaHUE, W3MEHEHUE WM MpPEKpalleHHe MpaB U
00s13aHHOCTEN CyOBEKTa, COBEPINAIOIICTO CHETKa, MO OTHOLIEHUIO K
TPETHUM JIUIIAM.

S. Hanpasnennocmo  na  docmuoicenue  onpeoeieHHO20
npaso8o2o 0OCHOBAHUA (ropuduyeckas sHadumocms oeticmeust). CaeaKkou
MPU3HAETCS TOJIBKO TO JEHCTBHE, KOTOpOE MPSIMO HAIpPaBJICHO Ha
JIOCTHKEHHE KOHKPETHBIX MPAaBOBBIX MOCIEICTBUM.

J1enCcTBUTENBHOCTD CIEIIKU I0Ipa3yMeBaeT COBIIaJICHUE
BOJICU3BSBIICHUSI CYOBEKTa TpaXXJIaHCKOrO TipaBa W €ro BOJIH
(Tpe3yMIius COBOaJCHUs BOJIU U BOJICU3BSBICHUSA).

[lon e6oneri TOHUMAETCSs MOTHBHUPOBAHHOE KEIaHUE CYOBEKTa
IpaXJIaHCKOTO TIpaBa JIOCTUTHYTh OCTABJICHHOM 11ETH.

Boneuszvsgnenue mpencraBisier co0OMl BBIpaKEHUE BOJIM JIMIIA
BOBHE B MaTepHaIbHOM MHUpE; OJarojapsi BHEITHEMY BBIPAKCHUIO BOJIS
CTAHOBUTCS U3BECTHOM APYTUM JIUIIAM .

BayTpeHHsisi Boyisi CyObeKTa CIAEIKU HE JOJDKHA OBITh OCHOBaHA
MOPOYHBIX OOCTOATENLCTBAX (0OOMaH, Yrpo3bl U Jp.), @ BOJICU3IbIBICHUE

! Boponnna C. B., ®ununnoBa T. A. Buabl BoJIEU3BABIEHUS IO T'PaXKAAHCKOMY
3aKOHOJATEIbCTBY: JOKTPUHAIBHBIN MOAXOA M MpaBONpUMEHUTENbHAs npakTuka // M3Bectus
Antl'Y. 2017. Ne 3 (94). URL: https://cyberleninka.ru/article/n/vidy-voleizyavleniya-po-
grazhdanskomu-zakonodatelstvu-doktrinalnyy-podhod-i-pravoprimenitelnaya-praktika ~ (mara
obpammenus: 21.06.2022).
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JOJDKHO IICJIMKOM €M COOTBETCTBOBaTh, T.€. TOYHO BOCIPOU3BOIUTH
BHYTPEHHIOIO BOJIO Julla. Takum o0pa3oM, ajig JEHCTBUTEIHHOCTH
CICIIKM HEOOXOJMMO COOTBETCTBHE BOJIM M BOJICHU3BSIBICHUS JIMIIA.
Takoe COOTBETCTBHE IPE3IOMUPYETCS IPaKIaHCKUM
3aKOHOJIATEIbCTBOM, IOATOMY OOpaTHOE MOHKHO OBITh JOKa3aHO
CTOPOHAMH.

UtoObl cpaenka TOBJEKIa 3a CcOOOW OmpeAcsiCHHbIE MPaBOBbHIC
MOCJICICTBUSL OHA JIOJDKHA OTBEYaTh YCIOBUSAM JEHCTBUTEIHHOCTH
caenku. JlaHHbIE YCIOBUS MMPUHATO TPYIIIUPOBATH MO OTHOIICHHIO K:

— 3aKOHHOCTH COJICPKAHUS CIICIIKH;

— CIIOCOOHOCTHU COBEPIIUTH CACIKY OMPEICICHHBIM JTUIOM;

— co0Ir0ACHUIO (POPMBI CHCIIKH;

— COOTBETCTBHUIO BOJICU3bSIBIICHUS 0€3yKOPU3HEHHO
chopMHUpOBaHHOIT BOIE;

— HAJIMYWIO COTJIACHS Ha COBEPIICHUE CHEIKH B HEOOXOIUMBIX
CIIyJasx.

Jns 3akiiodeHuss  CHENKHM  CyOBeKT  JODKeH — 00Jajarh
IIPaBOCIIOCOOHOCTHIO M JCECIIOCOOHOCThIO. Tak, c/einKa He MOXKET OBITh
HampaBjeHa Ha NPHOOpPETEeHHWe TpaB, €CId IPaBOCIOCOOHOCTH
(U3UYECKOTO JIUIa OTPAaHUYCHA TI0 3aKOHY WJIM Ha OCHOBAaHUU PEIICHUS
cyna. K nmpumepy, WHOCTpaHHBIE TpaXKJIaHe, HHOCTPAHHBIC
IOpUINYECKUE JIMIA, JUa 0e3 IpakJIaHCTBA, a TAKXKE HOPUIUYCCKUC
JUIa, B YCTaBHOM  (CKJIAJOYHOM) KamuTalle KOTOPBIX  JIOJS
WHOCTPAHHBIX TPaXJaH, WHOCTPAHHBIX HOPHIAWNYCCKUX JINI, JHI Oe3
IpaXJIaHCTBa cocTaBisgser Oojee yeM 50 MPOIEGHTOB B CHIy CT. 3
®enepanbHoro 3akoHa ot 24 wuronsa 2002 Ne 101-d3 «O06 obopote
3eMeNIb  CEJIbCKOXO3SMCTBEHHOTO HA3HAUCHHSA», MOTYT 00J1a1aTh
3eMEJIbHBIMM ~ y4aCTKaMH W3  3€Melb  CEJIbCKOXO3SWCTBEHHOTO
Ha3HAYEHHUs TOJbKO Ha TMpaBe apeHibl, 3a HCKIIOYEHHUEM CJIy4acs,
IPEIyCMOTPEHHBIX 3aKOHOM’. KpoMe TOro, OCKONBKY CHEIKA 3aBHCHT
OT COCTOSIHHSI 37I0pOBbs JIMIIA, €r0 BO3pacTa, a TakKe MpeJroiaraet
dbopmupoBaHre y cyObeKTa BOJM W BOJICH3BSBICHUS, 3aKOHOJATEINb

! Aromreesa 1.3., Bornanosa E.E., bynaesckuit b.A., Manenna M.H., Muxprokos B.A.,
Muxprokosa I".A., MoprynoBa E.A., Coiidpep T.B., Comenxon C.A., CyBopos E.Jl., Tsraii E./.
['paxknanckoe mpaBo (y4eOHUK; B JBYX TOMax, TOM IEpBbIH; moa pen. A.10.H., npod. E.E.
bornanosoii). - M.: «IIpocnext», 2020 // CIIC «I"apanT.

206 000poTe 3eMeNb CeTbCKOX03MCTBEHHOTO Ha3HaueHus: denepanbHblil 3aK0H OT 24
utonst 2002 r. N 101-®3 // ITapnamenTckas razera ot 27 urosist 2002. Ne 140-141.
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OTPAHUYMBAET CIIEKTP CHEIOK, KOTOPbIE MOTYT COBEPIIUTH JIHUIA
OTpaHWYEHHBIE WM HE OOPETIINE TOJHOM Je€COCOOHOCTH.

Tak, ecnu craenka MajoJIeTHEro OyAeT BBIXOAUTH 3a MPEEIibl
MEJIKOM OBITOBOM CIIeJIKM M He OyJIeT HampaBjieHa Ha 0e3BO3ME3IHOC
MOJIydeHUE BBITOABI JIMOO HE OyneT CBsi3aHa C PacHOPSHKEHHEM,
MPEIOCTABIICHHBIM 3aKOHHBIMHM TPEJICTAaBUTEISIMU CPEICTBAMU IS
CBOOOJIHOTO pacxoJioBaHus, TO OHa oyner CUMTATHCS
HEJICVICTBUTEIIBHOM.

B  oOTHOmIEHWM  IOPUIMYECKUX  JIMI, KOTOPBHIE  HAJICJICHBI
CIEHHUAIBHON  MPABOCIOCOOHOCTBIO, YCJIOBUE JIEUCTBUTEIBHOCTU
caenku OyaeT TpeOoBaTh COBEpIICHWE OpraHU3aIlMed TOIBKO CIENOK,
COOTBETCTBYIOIIUX HeasAM  JIeSITeIbHOCTH, PEyCMOTPEHHBIX
YUPEIUTEIBHBIMUA JOKYMEHTaMu ropuauydeckoro juna (m. lct. 49 T'K
P®). Kpome Toro, /iy COBEpIICHHS psjia CACIOK IOPUIAYECKOE JIUIIO
JOJDKHO 00J1a/IaTh CHEIUAIBHON JIMIIeH3UeN (pa3pelieHueM), OoTyUnuTh
CBHUJETEIBCTBO CaMOPETYJIUPYEMOM OpraHu3alud O JIOMYCKe K
ONpEICICHHOMY BUly padOT WJIM UMETh YJIEHCTBO B CAMOPETYIHPYEMOU
opranu3anuu. Tak Kak J1€ecroCOOHOCTh OpraHU3alMKM PEaTU3yeTCs €€
OpraHoM, TO U CJellKa JOJKHa OBITh COBEpPIIEHA TOJIHLKO
YIIOJTHOMOYEHHBIM Ha COBEPIIECHHUE JAHHOW CHEIKH 3aKOHOM, WHBIMU
MPABOBBIMU aKTaMH M YUYPEIUTEIbHBIMU JOKYMEHTAMH OPraHOM B
NOPSIIKE, MPETyCMOTPEHHOM JTaHHBIMU UCTOYHUKaMH (CT. 53 'K PD).

12.2 Buasbl caeiok

1. B 3aBUCUMOCTH OT KOJMYECTBA CTOPOH U HAIMPABICHHOCTH HX
BOJIM CIEJIKU MOAPA3IAECISAIOTCA HA: 0OHOCMOPOHHUE, 08YCMOPOHHUE U
MHO20cmoponHue coenku. OCHOBaHHMEM JUISl BBIACICHUSA JTaHHOU
IPYIIIbI CEJIOK SIBIISIETCA YYET KOJMYECTBA CTOPOH U HAMPABICHHOCTH
ux Bosu. Tak, cornacHo cT. 154 'K P® cnenku MOryT OBbITH ABYX-WIIU
MHOTOCTOPOHHUMU (JIOTOBOPHI) U OJJTHOCTOPOHHUMU.

OIHOCTOPOHHEW CAEIKOM MPU3HAETCS CIENKA, ISl COBEPIICHUS
KOTOPOM HEOOXOJMMO M JIOCTATOYHO BBIPAXKEHHUS TOJBKO BOJM OJHOMN
cTOpoHbl. HeoOxoaumo OTaMYaTh OAHOCTOPOHHIOK CHENIKY OT
JOTOBOPOB, BO3JIATAOIIMX O00S3aTE€NbCTBO TOJIBKO HAa OJHY CTOPOHY
(HampuMep, TOroBop HapeHus). HecMoTpst HA TO, 4TO TaKkOW JOTOBOP
MpeJinoJiaraeT nepeMelieHue 0jar B OJIHY CTOPOHY, 0€3 BCTPEYHOIO
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MPEJOCTABICHUS, 3TO JBYXCTOPOHHSISI CHENKa, T.K. 3TO JIOTOBOD,
TpeOYIONINI corjacus JapuTeis U 01apsIeMoro.

JI1st 3aKIII04eHUs ABYX-WJIM MHOTOCTOPOHHUX CHEJIOK (JJ0TOBOPOB)
HEOOXO0JIMMO BBIpa)KEHHUE COTJIACHS BOJIH JIBYX (ABYXCTOPOHHSIS C/IEJIKA)
K 06ojee CTOpOH (MHOTOCTOPOHHSIS CEIKA).

2. B 3aBUCMMOCTH OT MOMEHTa, C KOTOPOIO CJEIKa CYUTAETCS
3aKJIOUEHHOM  CACJIKUA  TOAPA3NICNATCS  HAa  peanvHvle U
KOHCEHCYalbHble.

Koncencyanvnvie coenku CUUTAIOTCS 3aKIIOUCHHBIMU C MOMEHTA
JIOCTUXKEHUS COTVIallieHusI B TpeOyeMoil 3akoHOM ¢opme. BobITMHCTBO
caenok, nmomMmeHoBaHHbIX B ['K PO, sABIAOTCS KOHCEHCyaJlbHBIMU
(IOroBOp KYIUIM-IPOAQXH, apEHJIbl, MOApPSJa, OKa3aHUs YCIyr U
TpyTHe).

OTMeTUM, YTO MHOTOCTOPOHHHE CIIEIKH TAKXKE€ MOJIPa3yMEBaIOTCs
Ha KOHCEHCYaJlbHbIE U HEKOHCEHCyalbHble. KOHCEHCyaabHBIMU
CUMTAIOTCS  CHEJIKW, [UJII  COBEPIICHUS KOTOPBIX HEO0OXOIUMO
BOJICU3BSIBIICHUE BCEX CTOPOH CAEIKH. HEKOHCEHCYCHBIMH CHEIKaMHU
SBJISIFOTCSL TAKUE CHACJIKU, KOTOPhIE MOTYT CUYHUTAThCS COBEPIICHHBIMHU
Ja)Ke TOrJa, KOTrJa BOJCU3bSIBICHUE HA 3aKIIFOYEHUE CHICJIKH BBIPA3UIIO
OOJIBIIIMHCTBO CTOPOH TaKOW CIEIKH, HO HE BCE CTOPOHBI (HAmpumep,
cT. 450 'K POD).

Peanvuvie coenku CUUTANOTCA 3aKJIIOYEHHBIMM C MOMEHTA
nepeadn Beuy (Harpumep, 10roBop OAHKOBCKOTO BKJIaaa U Ap.).

OTtnenpHBIC JOTOBOPHI UMEIOT KOHCTPYKITUIO KaK PealibHOTO, TaK U
KOHCEHCYaJIbHOT0 JI0roBopa. Tak, TpaaullMOHHBIM TPUMEPOM SBIISETCS
JIOTOBOpP XpaHEHUs B OBITOBOM cdepe, KOTOPHIN SIBISETCS PEallbHbIM,
OJIHAKO  €CJIM  XPaHUTEJIEM  BBICTYMAaeT  CHEHUATIU3UPOBAHHAS
OpraHu3alus, MOXKeT ObITh KOHCEHCYabHBIM (cT. 886 'K P®); norosop
0€3BO3ME3/THOr0 MOJIb30BaHUSL (CCYyAbl) MOXKET OBbITh, KaK pEaJIbHbIM,
TaKk U KOHCEHCYalbHBIM (cT. 689 'K P®); moromop 3aiima B ciyudae,
€CJIM 3aliMOJIaBIIEM SIBJISIETCS] TPaXXJAaHUH, — PEAJIbHBIN, @ B OCTAIBHBIX
CIIy4dasiX MOXET ObITh, KaK peajbHbIM, TaK U KOHCEHCYalbHbIM (CT. 807
['K PD).

3. Tlo xpureputo  Hamuuusi  (OTCYTCTBHUSI)  BCTPEUYHOTO
NPEJOCTABICHUSI  CACIKH  TMOJPA3ACISIOTCS Ha  603Me30Hble U
0e3603me30Hble.
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Bo3me3nHON Tmpu3HAeTCs Takas CHECJIKA, MO0 YCIOBUAM KOTOPOU
CTOPOHA JOJDKHA MOJIYYUTh BCTPEYHOE MTPEIOCTABICHUE 3a UCIIOJIHEHUE
CBOMX 00s3aHHOCTEH. BOIBIMIMHCTBO cIenok Bo3Me3mHble. OTMETHM,
yto 1. 3 cT. 423 'K PO 3akpersier npe3ymMnuuio BO3ME3THOCTH
noroopa. Tak, JOroBOp CUMTAeTCs BO3ME3OHBIM, HAXKE €CIIA B €ro
COAEPM AHUU OTCYTCTBYET MOJIOKEHUE O BO3ME3THOCTH.

B pamkax wucnosiHeHuss 0€3BO3ME3JHON CHEJIKHA OJHa CTOpPOHA
00s3yeTCsl MPENOCTaBUTh UYTO-IM00 APYroil cTopoHe 0€3 MOJydeHUs OT
HEE BCTPEYHOTO MPEOCTaBICHUS (JOTOBOp JapeHusi, 0€3BO3ME3THOIO
MI0JIb30BaHUS (CCY/IbI)).

4. B 3aBHCUMOCTH OT TOTO, OOYCJIOBJICHA JIU JACHCTBUTEIHLHOCTH
CHACIKA HanuyueM (OTCYTCTBHEM) €€ OCHOBaHMsS (Kay3bl) CHCJIKHU
NOAPA3JEIAOTCS HA adcmpaKmmuble U Ka3yanbHvle COeNKU.

N3 comepkaHus Kay3aJdbHOM CHEIKMA BUIAHA €€ MPaBOBas LEIb U
peanuzanusi 3TOM 1ed — 00s3aTeIbHOE YCJIOBUE JEUCTBUTEIBHOCTH
CHEJIKHU.

[IpaBoBas 11es1b aOCTPAKTHOM CHEJIKU U3 €€ COJICPKAHUS HE BUIHA U
ee OCYILIECTBJICHHE (HEOCyIIECTBIICHHUE) HE BIIUSIET  HA
NEUCTBUTENBHOCTh cAeaku. OHU NEUCTBUTENBHBI B JIFOOOM Ciydae,
ecnm  cobmoaeHa ¢opma chenkd. . KiaccuueckuM  mpuMEpoMm
aOCTpakTHOM CHENKU SIBISETCS BEKcelb. AOCTpakTHBIE CHCIKU
MAJIOYHCJICHHBI - BbIIa4a BEKCEJIS Y BblJlaya HE3aBUCUMOW rapaHTUN).

S. [Io xapakTepy B3aMMOOTHOILICHUS YYaCTHUKOB CJHICIKH
NOAPA3CIAOTCS HA hudyyuapusie u He puoyyuaphoie.

duaynuapueie caeaku (ot jar. Fiducia — ljdthbt) — sTo cmenxu,
OCHOBaHHbIE Ha OCOOBIX, JINYHO-IOBEPUTEIbHBIX OTHOIICHUSX CTOPOH
(HampuMep, JOTOBOP MOPYUCHUSA).

K ¢uaynuapHbiM cleiikaM OTHOCATCS COIJIAIIEHUs, OCHOBAHHBIE
JUYHBIX JIOBEPUTEIBHBIX OTHOLICHUSX MEXKIY CTOpOHaMmu. [[md Takux
CHEJOK  TPEAYyCMOTPEH  YIPOIICHHBIA  MOPSJ0K  MPEKpalleHUs
MPAaBOOTHOIIEHWM IO BOJ€ CTOPOH, T.K. OTHOLICHUA MEXKY
KOHTPAreHTaMu MOTYT U3MEHHUTHCS U B CIIy4ae yTPaThl IOBEPUTEIBHOTO
XapakTepa y CTOpPOH JOJDKHa OBITh BO3MOXKHOCTH MPEKPaTUTh
COOTBETCTBYIOIlee MpaBooTHOIIeHHe. K unciny QuaynuapHbIX CIEIOK
OTHOCATCSL JOTOBOP IOPYYEHHUS, JOTOBOP MPOCTOTO TOBAPHUIIECTBA,
JIOTOBOP MOXKU3HEHHOTO COACPKAHUS C MKIUBEHUEM.
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6. B 3asucumocmu om nanuuus (omcymcmeus) 6 coenke
VCI08UsL KAK HOPUOUYECKO20 (hakma, ¢ KOMOPbIM CMOPOHbL C813alU
B03HUKHOBEHUE (NpeKpauieHue) npas u 00sa3aHHOCmell no 3MOl coelke
coeKu noopaszoensaiomcs Ha 00blUHbLE U YC/108HbLE.

[IpaBa 1 00A3aHHOCTH CTOPOH B OOBIYHBIX CHEJIKaX BO3HUKAIOT
amb0 ¢ MOMEHTa WX 3aKII0YEHHUs, MO0 B CPOKH, YCTAHOBJICHHBIE
3aKOHOM HJIM JIOTOBOPOM, a IIPEKPAIIAlOTCS B MOMEHT HMCIIOJTHCHUS
CACJIKH JHOO HHOW MOMEHT, TakKXe OIpeesieMblii 3aKOHOM WM
JIOTOBOPOM.

VYcnoBHas cienka — 3TO Clelika, B KOTOPOM BO3HMKHOBEHHE WIIH
IpeKpaleHne TMpaB W O0S3aHHOCTEM IIOCTABICHO CTOPOHAMH B
3aBUCHUMOCTb OT O0CTOSATENHLCTBA, OTHOCUTEIHFHO KOTOPOT0 HEU3BECTHO,
HACTyIIUT OHO WM HE HACTYNUT. YCIOBUS MOTYT  OBITh
OTJIaraTeIbHBIMU U OTMCHUTEILHBIMH.

CoBepliieHre CIEIKH IO OTJIaraTeJbHBIM YCIOBHEM O3HAYaeT, YTO
CTOPOHBI IIOCTAaBWJIM BO3HHMKHOBEHHE IIpaB U O0O0S3aHHOCTCH B
3aBHCHMOCTB OT 00CTOSITEILCTBA, OTHOCUTEIIFHO KOTOPOTO HEU3BECTHO,
HACTynuT oHO miu HeT. [IpaBa M 00S3aHHOCTH BO3HHUKHYT TOJIBKO B
MOMEHT HACTYIUJICHUS OTOBOPEHHOI'O CTOPOHAMH YCIIOBHSI.

OOpaTtHas cHUTyarus BO3HHUKAET IIPH 3aKIIOUYCHUH CHCIKH 10T
OTMCHUTEIBHBIM YCJIOBHEM, TO €CTh IpaBa M O0S3aHHOCTH IO TaKOMY
COTJIAIICHUIO BO3HUKAIOT B MOMCHT 3aKJIIOUCHHS CACIKH U
MPEKPAIIAIOTCS TIPU HACTYIJICHHH OTOBOPEHHOTO CTOPOHAMH YCIOBHS.

7. B 3asucumocmu om moeo, Hackonbko npu 3aKIHOYeHUU
COeNKU U3BeCMHbI 00beM, YPOBEHb U COOMHOUWIEHUE BCMPEUYHO20
y0081emeopenus,  coeaku  0enamcsi Ha — KOMMYmMAamueHvle U
aneamopHuwle (PucKoswvie).

KoMMyTaTHBHBIMU HA3BIBAIOTCS TaKUE CHICIIKH, B KOTOPHIX 00BEM U
COOTHOIIICHNE B3aMMHBIX 00S3aTEIIbCTB CTOPOH YETKO OMPEACICHBI U
W3BECTHBI CTOPOHAM TIPH 3aKTFOUYCHUN CIEITKH.

B aneatopHbIX (PUCKOBBIX) CHEIKaX OO0BEM U COOTHOIICHUE
B3aMMHBIX HCIIOJHCHUN HE BITOJHE H3BECTHBI CTOPOHAM W HE MOTYT
OBITH OIIPEACIICHBI MTPH 3aKITIOUCHUH CIICITKH.

8. B 3asucumocmu om cnocoba 6wipasxceHusi u 3aKpenyieHusl
BOJICUBVABICHUS JUUA COEGIKU NOOPA30enaomcs Ha. eepoaibHble
(ycmmuule) u numepanvhvie (RUCbMEHHbBIE) U KOHKTIOOCHMHbIE COCIKU
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(ko20a u3 noeedenusn Jauua cjiedyem e20 IHCeaaHUue COBepulums
COCJIKY).

Q. Ilo kpumepuro opuduyeckou cuivl coeixku noopas3oeisomcs
Ha 0elicmeumenbHble U HedellCmeumenbHble

HeneiicTBuTenbHBIE CHIEIKH MOTYT OBITh  OCHOPUMBIMH U
HAYTOXHBIMH B 3aBUCHMOCTH OT XapaKTepa HapyIICHUM, JOMYIICHHbIX
IIPU UX 3aKITIOYCHUM.

10.  Ilo manuuuto 8pemeHHbIX O2paAHUYEeHUl NpU UX UCHOJIHEeHUU
coenKu noopaszoensiomes Ha CPOUHble U DeccpouHble COCNKU.

Cnmenka Ha3bIBa€TCS CPOYHOM TOrJa, KOrga €€ YCIOBHUSIMH
OTIpe/IeICH MOMCHT BOSHUKHOBCHHMS IMPABOOTHOIICHUH JTUO0 MOMEHT MX
npekpainieHus, 1ubo obda 3tu dakropa. OCOOEHHOCThIO TAKHX CHCIOK
SIBJISICTCSL TO, YTO CPOK 00s3aTEIBHO JIOJHKSH HACTYITHUTh.

B 6eccpouHBIX caeiaKkax HE ONpeaesseTcs MOMEHT BOSHUKHOBEHHS
U IpeKpaIieHus IpaB U 005S3aHHOCTECH CTOPOH; HE OINPEIACIIICTCS CPOK
ux aeiictBus (beccpounas apenna, ccyna).

12.3 ®opmbI caea0K

dopma cHENKH TPEACTaBISIET COO0M Cmoco0 BBIPAKCHHUS BOJM.
Commacao cr. 158 I'K PO caenku MOryT COBEPIIATHCS YCTHO WIIM B
nucbMeHHOM (opme (mpocTodt WM HOTapuayibHO#M). TpeboBaHusl,
npeabsBIIEMblE K Kaxaol u3 (QopM CHENKH, PEryIupyercs
IpKIAHCKUM 3aKOHOAATENIbCTBOM. CTOPOHBI MOTYT BBIOpaTh (Gopmy
CIENKW, TPU DTOM, TPAXKIAHCKOE 3aKOHOJATEIHCTBO YCTAaHABIMBACT
JUIIb MUHHUMAaJbHble TpeOoBaHus K (GOpME OTIAEIbHBIX CHIEJIOK
(HampuMmep, 00s13aTeIbHOE HOTapHaJbHOE YIOCTOBEpPEHHUE (HOPMBI
CHEJIKH).

B ciyuae ecium 3aKOHOJATEIBLCTBOM HE periaMEHTHpOBaHa
oOs13aTenpHas MUCbMEHHas (popMa CIeNKH, TaHHasl CASIKa MOXKET ObITh
COBEplIEHa yCTHO. B JaHHOM ciyyae BOJIsl JIMIlA, TUIAHUPYIOLIETO
COBEPIIUTH CJEIKY, BBIPAXKAETCS MOCPEICTBOM IPOU3HECEHUS CIIOB
(HampuMep, MOXKET OBITh MPOM3BEICHA MOCPEICTBOM JUYHON Oecemnpl
unn  tenedoHHOro pasroBopa). Crenka, KoTopas MOXET OBbITh
COBEpIIEHA YCTHO, CUATAETCA COBEPIICHHOW W B TOM Clly4yae, Korja 3
MOBEJICHHS JIMIlAa SIBCTBYET €r0 BOJISI COBEPIIUTH CHENKYy. MouaHue
MPU3HAETCS BBIPAXKECHUEM BOJM COBEPUIUTH CJHEIKYy B Clydasx,
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NpEeAyCMOTPEHHBIX 3aKOHOM WJIA COTJIAIIEHUEM CTOPOH.

YCTHO MOTYT COBEpIIATHCS BCE CAEIKH, UCIIOIHSAEMBIE ITPU CAMOM
uxX coBepiieHuU. VICKIIOUeHHEM SIBIISIIOTCS CHCJKU, ISl KOTOPBIX
HECOOTI0ICHNE pOCTOM MMCbMEHHOU bopmbI BJICYET
HEJEUCTBUTEIBHOCTh JTAHHOM CIIENIKU, & TaKXK€ CHEIKH, JJISI KOTOPBIX
yCTaHOBJICHA HOTapualbHas (hopma.

Comnacto ct. 161 'K P® B npocToil mucbMeHHON (POopMe TOTAKHBI
3aKJII0YATHCS  CHCJKH IOPUJIUYECKUX JIMI] MEXAy Cco0oil U C
rpaXJaaHaMM;  CHEJIKKM TPakJaH MeXAy Cco0oi Ha  Cymmy,
npesbimarnyto 10 000 pybneir, a B ciyyasx, HPEAyCMOTPEHHBIX
3aKOHOM, - HE3aBUCHUMO OT CYMMBI CIEIIKH.

[To o6mieMy mpaBMITy HECOOJIOIEHUE TTPOCTOM MUCHMEHHOM (HOPMBI
CACIKA HE BIEYET €€  HeneWcTBurenbHocTu. IlocimencTBus
HECOOJTIONIEHUsI MPOCTON MUCEMEHHOM (POPMBI CIEIKH YCTAHOBJICHBI CT.
162 'K P® u cocTosT B TOM, YTO CTOPOHBI JIMIIAKOTCS MIpaBa B CIyvae
Criopa CChUIaThCsl B TMOATBEPKJICHUE CHEJIKA W €€ YCIOBUM Ha
CBUJIETEJILCKUE TMOKA3aHUSl, HO OHU MOTYT MPUBOJUTH MUCHMEHHBIE U
JpyTHE I0Ka3aTeIbCTRA.

CoBepiiieHUE CHIEJIKA B THUChbMEHHOW (opMe OCYIIEeCTBISETCS
MOCPEJACTBOM COCTAaBIICHUSI JOKYMEHTa, B KOTOPOM BBIpaXKaeTCs
coJiep)KaHue caefku. JlaHHBIM JOKYMEHT MOJMHMCHIBAETCS CTOPOHAMH,
COBEPIIAIOIIMMU  CACJIKY JUOO YHOJHOMOYEHHBIM Ha TO JIMIIOM
(npencraBUTENeM MO JOBEPEHHOCTH). OTMETHUM, YTO CONIAIICHUEM
CTOPOH U TPaXJAHCKUM 3aKOHOJATEJIbCTBOM TakK)Xe MOTyT OBbITh
NPEAyCMOTPEHBI  JOTIOJIHUTEIbHBIE TpeOOBaHUsA, NPEAbIBISIEMbIE K
dbopMe MNHCBMEHHOM CIIeNKU (CKpEIUIEeHWE JOKYMEHTa IIe4arblo,
COBEpIIEHUE CJIIeJIKU Ha OJaHKe ompeaeaeHHo (opMbl W T.I0.).
[TuceMmeHHass ¢opMa CHIEJIKH CUMTAETCS COOJIIONEHHOM, €CIIM CHeiKa
OblJIa COBEpPUIEHA IMOCPEICTBOM TEXHUYECKHX WM DIECKTPOHHBIX
CPEICTB, KOTOpBIC IIO3BOJISIOT BOCIPOU3BECTH HAa MaTepHaIbHOM
HOCHUTEJIE COIEpKaHUE CACIKH B HEU3MEHEHHOM Bujie. OTMETUM, YTO B
JAHHOM Clly4ae CcJieJlka MOXET ObITh MOJNKUCaHa 3JIEKTPOHHOU
1 (PPOBOM MOANKUCHIO (YCHJICHHOM AJIEKTPOHHON MOIHUCHIO).

B cnydae Oone3Hu, GU3NYECKOro HeIOCTaTKa WM HErpaMOTHOCTH
auna, sBIAoImMecss (GakTopoM HEBO3MOXKHOCTH COOCTBEHHOPYYHOTO
MOAMUCAHUS CIETKH, TI0 TPOCh0e JaHHOTO TPaKIaHWHA CIIEJIKY MOXKET
NOAMKUCATh JIPYrod rpaxiaHWH. B JaHHOM cilyyae MOJIUCH JOJIXKHA
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OBbITh yAOCTOBEPEHA HOTAPUYCOM, WHBIM JOJDKHOCTHBIM JIUIIOM,
KOTOpO€ HMMEET TMpaBO COBEpIIaTh MOAOOHBIE HOTapHaIbHBIC
YIOCTOBEPEHMS JTMOO OpraHuzanueil (aAMUHUCTpAIIMCH METUIIMHCKOM
OpraHu3aiiii), B KOTOpOHl paboTaeT TrpaxJaHuH (HAXOJUTCS Ha
JICYCHUM ).

HorapuanbHOE€  yIOCTOBEpEHME CHEIKM O3HA4aeT IPOBEPKY
3aKOHHOCTH CJICJIKH, B TOM YHCJIE HAJIMYKS y KKJIOW U3 CTOPOH MpaBa
Ha €€ COBEPIICHUE, U OCYILECTBILIETCS HOTAPUYCOM WIH JIOJKHOCTHBIM
JIMIIOM, UMEIOIIMM TMPABO MPOU3BOAUTH TAKOE HOTAPUAIIBHOE JEHCTBUE,
B TMOpsAKe, ycTaHOBIEHHOM (OcHOBamMu 3akoHoAareilbcTBa PO 0
HOTapHare.

B n. 2 cr. 163 T'K P® mnepeunciieHbl COEIKHA, HOTApHAILHOE
yIOCTOBEPEHUE KOTOPHIX 00s3aTesibHO. B HEW yCTaHOBIEHO, 4YTO
00s13aTeIbHO HOTApUAIbHOE YIOCTOBEPEHUE CHACJIOK B  Clydasx,
VKa3aHHBIX B 3aKOHE, a TakKXke B Cly4dasX, MOPEAyCMOTPEHHBIX
COTJIAIICHUEM CTOPOH, XOTS OBl MO 3aKOHY JJIs CIIEJIOK JIaHHOTO BHUJIA
sTa hopMa He TpeOoBaaCh.

Ecnmu  HOTapuasibHOE€  yAOCTOBEPEHUE  CHCIKH  SIBIACTCA
00s13aTeIbHBIM, HECOOIONCHUE HOTApUAIBHON (POPMBI CHENIKH BJICUET
ee HUYTOXKHOCTh. Bmecte ¢ Ttem cr. 165 'K PO mpemycmarpuBaer
BO3MOKHOCTB 3aIlIUThl UHTEPECOB JOOPOCOBECTHOW CTOPOHHI B CiIyyae,
KOIJla Jpyrasi CTOPOHA YKJIOHSIETCS OT HOTApUAIBHOIO YIOCTOBEPEHUS
CHEIIKU.

OTMeTHM, 4YTO TPaXIJAHCKOE 3aKOHOAATEIbCTBO  Pa3InyacT
rOCYJapCTBEHHYIK)  PETUCTPallMl0  CACJIOK W  TOCYIapCTBEHHYIO
peructpanuto npas (ct. 8.1, 131 T'K P®). B caydasx, eciu 3akoHOM
MPEIyCMOTPEHA TOCYAApPCTBEHHAS PETUCTPALUS CJIEJIOK, IPABOBBIC
MOCJICICTBHSL CHIEJNKA HACTYMAKT Tociie ee peructpaunu. Craenka,
IpeayCMaTpuBarolias HM3MEHEHUE  YCIOBUW  3apETUCTPUPOBAHHOU
CIEJIKH, TTOJICKAT TOCYJaPCTBEHHOW PErUCTPAIIUH.

['paxkgaHCKO€ 3aKOHOMATENILCTBO MPEAyCMaTpPUBAECT 0O0A3aTEIbLHON
rOCyJapCTBEHHOW PETUCTPALIUU CIICIIKH:

- JOTOBOP apeHAbl HEIBIXKMMOI'O UMYIIECTBa (37aHUA,
COOPYKEHHUsI, 3eMEILHOT0 Y4acTKa CPOKOM HE MEHee OJHOTO roja) (1. 2
cT. 658, m. 2 cT. 609; 1. 2 ct. 651 'K P®D, 11. 2 cT. 26.3 3eMenbHOro
kojziekca Pocculickoit @enepannn);
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- JIOTOBOP ydacTusl B JOJIEBOM CTpouTelbCcTBE (4. 3 cT. 4
®denepanbHoro 3akoHa oT 30.12.2004 Ne 214-®3 «O6 ywactuu B
JI0JIEBOM CTPOUTEIHLCTBE MHOTOKBAPTHUPHBIX JOMOB M MHBIX OOBEKTOB
HEIBMKUMOCTH W O  BHECEHMHM UW3MEHEHHW B  HEKOTOPBIC
3aKOHOJATENbHbIE aKThl Poccuiickomn CDez{epaunn»l);

- JOTOBOpP  O€3BO3ME3THOTO  MMOJB30BAHUS  HEABMIKUMBIM
00BEKTOM KyJbTypHOTo Hacnenus (1. 2 ct. 609, n. 3 ct. 689 'K PD, yu.
1, 9 cr. 51 ®enepanbHoro 3akoHa oT 13.07.2015 Ne 218-®d3 «O
roCy1apCTBEHHOU PETUCTPALINU HC,Z[BI/I}KI/IMOCTI/I»Z);

- corjalieHue O MepPeBoJie J0JTa MO JOTOBOPY, TpeOyIoleMy
roCy1apCTBEHHOW PETUCTPAIMU, €CJIM MHOE HE YCTAHOBJICHO 3aKOHOM
(ct. 389, 1. 4 ct. 391 'K PD).

Cnenyer ormetuts, yTo OenepanbHbIM 3aKkOHOM OT 18 ampeist 2019
r. No 34-03 «O BHeceHMH W3MEHEHHWI B YacTH NEPBYIO, BTOPYIO H
crarbto 1124 I'paxmanckoro kojekca Poccuiickoin denepanuu»” B
TPaXJAHCKOE 3aKOHOJATEIhCTBO OBUIM BBEICHBI 0a30BbIe HOPMHBI,
peryaupyroie SJKOHOMUUECKUE OTHOIIICHUS B ITU(POBOIL cpeie.

Tak, nucbMenHast popMa CAETKN CYUTACTCS COOMIOEHHOM TaKXKe B
CJIydyae COBEPILICHUS JIMIOM CACJIKHA C MOMOIIBI0 3JIEKTPOHHBIX JHOO
WHBIX TEXHUYECKUX CPEICTB, TMO3BOJISIONIMX BOCIPOU3BECTH HA
MareprajJbHOM HOCHUTEJE B HEU3MEHHOM BHUJIE COJIEP>KAHUE CACIIKH, ITPH
TOM TpeOOBaHUE O HAJTUMYUU MOJNKUCU CUUTAETCS BBIIIOJIHEHHBIM, €CIIU
UCIIOJIB30BaH JIIO00M Croco0, MO3BOJISIIOUIUMNA JOCTOBEPHO OINPEACIIHUTh
JIMIIO, BBIPA3UBILIEE BOJI. 3aKOHOM, WHBIMU TPABOBBIMU AKTAMU H
COMIAIICHUEM CTOPOH MOXET OBbITh MNPEIyCMOTPEH CIEIUaIbHbIN
CIOCO0 JOCTOBEPHOTO OIPEEICHUS JIUIA, BHIPA3UBIIETO BOJIIO.

Camoucnonnsemovie 002080pbl (cmapm-KoHmpaxkmat). C
IOPUIMYECKON TOYKU 3pPEHUSI CMAPT-KOHTPAKT MPEACTABISIET COOOM
MppoBoe  COMANICHWE, HANUCAaHHOE B  KOMIIBIOTEPHOM  KOJIE.

1 06 yuacTin B 107€BOM CTPOMTENHCTBE MHOTOKBAPTHPHEIX JOMOB M HHBIX OOBEKTOB
HEJIBKMMOCTH M O BHECEHHUHM HM3MEHEHHMH B HEKOTOpbIE 3aKOHOAATENbHBbIE aKThl Poccuiickoit
Oenepannn: Denepanpublii 3akoH oT 30 mekabps 2004 r. Ne 214-®d3 // CobOpanme
3akoHogarenscTBa Poccuiickoit @enepanun. 2005. Ne 1. (Hacts I). Cr. 40.

20 rOCyJIapCTBEHHOM PETUCTPAlMM HEJIBMXUMOCTH: DenepanbHblil 3aKOH OT 13 uross
2015 1. Ne 218-@3 // Cobpanue 3akoHogarenbcTBa Poccuiickoit @eneparmm. 2015. Ne 29 (gacthb
I). Cr. 4344.

® O BHeCEHHH H3MCHEHHil B YaCTH NIEPBYIO, BTOPYIO M cTarbio 1124 uvactu Tperbei
I'paxxnanckoro konekca Poccuiickon ®enepanuu: @eaepanibHbiil 3akoH ot 18 Mapta 2019 r. Ne
34-d3 // Cobpanue 3akoHoaarenbcTBa Poccuiickoit @eneparuu. 2019. Ne 12. Cr. 1224,
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CamoucronsieMblii  JJOTOBOP  BBIMIOJIHSIETCA Ha  OJIOKYEHHE WIU
AQHAJIOTUYHBIX  TEXHOJIOTHSX  PACHPEACICHHBIX  PEECTPOB W
aBTOMAaTUYECKU  BBIMOJHSIETCS ©0€3 Kakoro-mmbo BMeEIIaTebCTBA
4eIToBeKa .

12.4 Pemnenusi cooOpanmii

Pemenne cobpanuit, ucxoas m3 m. 1 cT. 2, m. 6 cT. 50 u m. 2 cT.
181.1 'K P®, npeacraBisieT coO0il perieHusl TpakIaHCKO-TIPaBOBOTO
cooOlllecTBa, T.€. ONPEACICHHOMW TpyNIbl JWI, HaJCJICHHOU
MOJIHOMOYHUSAMU NMPUHUMATh Ha COOPAHUSX PEUICHHUS], C KOTOPBIMH 3aKOH
CBA3BIBACT TPAXKJIAHCKO-TIPABOBBIC TMOCJIEACTBUS, OOsA3aTEIbHbIC IS
BCEX JIMII, UMEBIIMX IMPABO yYacCTBOBAaTh B TaKOM COOpaHUM, a TAKKE
IJI. WHBIX JIAL, €CJIM 3TO YCTAHOBJIEHO 3aKOHOM WJIA BBITEKAET W3
CylIE€CTBA OTHOLLICHUM.

pelieHre CcoOpaHUs CUMTAeTCsl TMPHUHATBIM, €CJIM 32 HEro
MIPOTOJIOCOBANI0 OOJBIIMHCTBO YYaCTHUKOB COOpaHMsi, © B COOpaHHUH
y4aCTBOBAJIO HE MEHEE NSATUICCATH IMPOILEHTOB OT OOIIEero uucia
YYaCTHUKOB COOTBETCTBYIOIIETO I'PakIaHCKO-TIPAaBOBOIO COOOIIECTRA.

B kadecTBe mpuMepa TaKUX PEHIEHHN MOXXHO NMPUBECTH PEUICHUS
KOJUIETHAJIbHBIX OPTaHOB YIPABJICHUS HOPUIAYECKOrO JIWIlA, PEIICHUS
COOpaHui KpEeIUTOpPOB, a TaKXKe KOMHUTETa KPEIUTOPOB IIpHU
OaHKpPOTCTBE, PEILICHHUS JIOJEBBIX COOCTBEHHHMKOB, B TOM 4YHCIIE
pelieHns COOCTBEHHUKOB MOMEIICHUN B MHOTOKBAPTUPHOM JOME WU
HEXKUJIOM 3/ITaHUU.

OtnenbHbIMH  efepalbHBIMA  3aKOHAMHM  YCTAHABIIMBAIOTCS
ClelMaIbHBIE TIpaBWjia O TOPsIAKE TMPOBEACHUS OOIUX COOpaHuM,
MPUHATAN HAa HUX PEIICHHWM, OCHOBAHUS M CPOKU OCIIAPUBAHUA TAKHUX
pEIICHU, B YACTHOCTH:

- . 6 «OO01Iee UMyIIECTBO COOCTBEHHUKOB TOMEIICHUN B
MHOTOKBapTUpHOM pAome. OOmiee coOpaHHe TakUX COOCTBEHHHUKOB)
Kunuminoro koaekca Poccuiickoi (Dez[epaunnz;

! Caria R. Definitions of Smart Contracts: Between Law and Code // The Cambridge
Handbook of Smart Contracts, Blockchain Technology and Digital Platforms / L. DiMatteo, M.
Cannarsa, & C. Poncib (Eds.). Cambridge: Cambridge University Press, 2019.
DOI:10.1017/9781108592239.002.

2 ¥unuumeii konexe Poccumiickoit Oenepannn ot 29 nekadbps 2004 r. No 188-D3 //
[TapnamenTckas razera. 2005. Ne 7-8.
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- . VIl «Oo6mee coOpanue akimoHepoB» dDenepabHOIO
3akoHa OT 26 gekabps 1995 1. No 208-®3 «OO0 akIuOHEPHBIX
06IIECTBAX)

- cT. 34, 35 denepanpbHOoro 3akoHa ot 8 deBpams 1998 r. Ne
14-®3 «O06 ol1iecTBax ¢ OrpaHUYCHHOMN OTBETCTBEHHOCTBIO) ]

- cT. 29.8 @enepanbHOro 3axkoHa ot 22 anpens 1996 r. Ne 39-
@3 «O pbIHKE LEHHBIX 6yMar»3;

- cT. 24 denepanbHOro 3aKoHa oT 8 aekadps 1995 r. Ne 193-
D3 «O cenbCKOX03IMCTBEHHOM Koonepaunn»4

- ct. 18 3akona P® ot 19 wurons 1992 r. N 3085-1 «O
NOTPEeOUTENHbCKON  Koomepanuu (MOTPEOUTENbCKUX —OOIIeCcTBaX, HUX
coto3ax) B Poccuiickoit deneparum .

Otmerum, uto nosioxkenus mi. 9.1 'K PO k pemenussMm Ha3BaHbIX
COOpaHMN TMPUMEHSIOTCS B HEYPErYyJIUPOBAHHOW CIEIUATbHBIMU
3aKOHAMU YacTH, WIM B YaCTH, KOHKPETU3UPYIOLIEH HX MOJOXKECHUSA:
Tak, HampuMep, 00 OCHOBAaHMSX TPU3HAHUS PEIICHUS COOpaHuUs
OCIIOPUMBIM WM HUYTOXHBIM (. 1, 2, 7 cT. 181.4, 181.5 TK P®), o
3a0J1arOBPEMEHHOM YBEJIOMJIEHUM YYAaCTHHKOB T'PaXJaHCKO-IIPABOBOIO
cOO0IlIeCTBa 0 HAMEPEHUHU OOPATUTHCS B CYJl C MCKOM 00 OCIapuBaHUU
pemenus coopanus (1. 6 ct. 181.4 'K P®), o cBeaeHuUsX, yKa3bIBa€MbIX
B npotokode (1. 3, 4, 5 cT. 181.2 'K PD),

Pemenust coOpanuii MOTYT MPUHUMATHLCS TTOCPEICTBOM OUYHOTO WJIU
3a04HOTO TrojiocoBanusl. Ecnu crnenuanbHbIM 3aKOHOAATEIBCTBOM HE
MPEeIyCMOTPEHBI  0COObIe  TpeOoBaHMs K  (opMe IpOBEICHUS
rOJI0COBaHMS, YYAaCTHUKAMH IPa)KJaHCKO-IPABOBOTO COOOIIECTBA TaKKUE
TpeOOBaHUSI TaKXKE HE YCTAHABIMBAJIUCh, TO TOJIOCOBAHUE MOXET
MIPOBOJUTHCS KaK B OYHOM, TaK U B 3a0YHOM MJIM OYHO-3a04HOU hopMe.

KpoMe Toro, 4ieHbl Tpak/1aHCKO-TIPaBOBOTO COOOIIECTBA HAJICIICHBI

1 06 axumonepHsIx 06mecTBax: DeepabHbIil 3aK0H 0T 26 aekabps 1995. Ne 208-D3 //
Co0panmue 3akoHoaatenbeTBa Poccniickoit @eneparnun. 1996. Ne 1. Cr. 1.

2 06 obmecTBax C OrPAHHYEHHON OTBETCTBEHHOCTHIO: MDelepalbHBI 3aKOH OT 8
deBpans 1998 r. No 14-®3 // Cobpanue 3akoHoaarenbcTBa Poccniickoit deneparum. 1998. No
7. Cr. 785.

% O poiHke meHHBIX Gymar: ®exepanbHbIi 3ak0H 0T 22 amperst 1996 r. Ne 39-®3 //
Cobpanue 3akoHoaarenbcTBa Poccuiickoit deaepanuu. 1996. Ne 17. Cr. 1918.

4 O cenbCKOX03AHCTBEHHOM kooneparuu: denepabHbINA 3aK0H OT 8 nekadbps 1995 r. Ne
193-®3 // Cobpanue 3akoHoaaTenbcTBa Poccuiickoit @eneparuu. 1995 r., Ne 50. Cr. 4870.

® O norpebutenbekoil Koomepamuy (OTPEOUTENBCKHX OOIIECTBAX, MX COH3aX) B
Poccuiickoit ®eneparuu: 3akon PO ot 19 utons 1992 r. Ne 3085-1.
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MIPABOM JIMCTAHIIMOHHOTO y4acThs B OOIIMX COOpaHUAX, IMOCPEICTBOM
UCMOJIb30BAHUSI ~ TEXHUYECKUX  WJIM  DJIEKTPOHHBIX  CPEACTB,
CIIOCOOCTBYIOIIMX  JOCTOBEPHO  MACHTHU(UIIMPOBATH  yYaCTHHKA
3ace/laHus, a Takke OO0eCIeUnBaAIOIIUX YYaCTHUKAM BO3MOYKHOCTH
y4aCTBOBATh B 00OCYK/ICHHH BOIIPOCOB MOBECTKHU JTHS M TOJI0COBATb.

CogneprkaHue IpPOTOKOJIa PEIIeHUsT coOpaHus OylaeT pa3IndarhCs B
3aBUCUMOCTH OT TOTO, HMACT JIM pedb 00 OYHOM UM 3a0YHOM
rOJI0COBaHUM.

B npomokone o pe3yribmamax ouHo2o 2010c08aHUSL OONHCHBI ObLMD
VKa3aHul:

- Jata, BpeMs 1 MECTO ITPOBEACHUS COOpaHUS;

- JMlIa, TPUHSBIIKE y4acTUE B COOpaHUU;

- pe3ybTaThl TOJIOCOBAHUS 110 KaK0OMY BOMPOCY;

- JU11a, TPOU3BOAUBIIIKE TOICUYET T'OJIOCOB;

- JWlla, TOJIOCOBABIIME MPOTHUB MPHUHATUS PEIICHHS U
MOTPeOOBABIIIME BHECTHU 3aUCh 00 TOM B MPOTOKOIJI.

B npomoxone o pesynemamax 3a0un020 2010CO8AHUS OONIHCHDL
ObIMb YKA3AHDBL!

- Jata, 10 KOTOPOil MPUHUMAIUCh JOKYMEHTBI O TOJIOCOBAHUH;

- JU1a, IPUHSBIINUE Y4aCTHE B TOJIOCOBAHUY;

- pe3yJIbTaThl TOJIOCOBAHUS IO KaXKJIOMY BOIIPOCY;

- JM1a, TPOU3BOIUBIINE TOACYET IOJI0COB; CBEJACHHUS O JUIaX,
MOJMUCABIINX TTPOTOKOIL.

191



IVIABA 13. HEAEUCTBUTEJBHOCTH CAEJIOK

13.1 ITonsiTHe, BUABLI M O0IIIME MOCJIEACTBUS
HeJeMCTBUTEJIbHOCTH C/EJIOK

[To xpuTepur0 HOPUAUYECKOW CHUJIbI CIEJIKH TMOAPA3ACIAIOTCA Ha
JICMCTBUTEIILHBIE W HEJICHMCTBUTEIbHBIE. B CBOO  ouepenb
HEJICUCTBUTEIIBHBIC CACIKH MOTYT OBITh OCIIOPUMBIMHA M HUYTOXXHBIMH
B 3aBUCHUMOCTM OT XapakTepa HApPyLICHUM, JOMYIIECHHBIX IPH HX
3aKJIFOYCHUU.

Cormacio cr. 166 I'K P® caenka HEIECUCTBUTEIbHA IO
OCHOBAHUSIM, YCTAHOBJICHHBIM 3aKOHOM, B CHJIy MPHU3HAHUS €€ TAaKOBOU
cynoMm (ocmopumasi caeika) Ju00 HE3aBUCMMO OT TaKOTO MpPU3HAHUS
(HUYTOXKHAS CIIEIIKA).

HenenicTButenbHast caejika HEICUCTBUTEIbHA C MOMEHTa €€
coBepiieHusd. [Ipr ATOM HUYTOXKHBIE CHECIKH HE BIEKYT HHUKAKHX
MIPABOBBIX MOCJIEACTBUN, KPOME PECTUTYIITUOHHBIX.

B cnydae HEAEHCTBUTEIBHOCTH CHCIKH KaXIasi W3 CTOPOH
00s13yeTCsl BO3BPATUTh JPYyrod CTOPOHE BCE MOJYUYCHHOM IO CJHIEJIKE
(mnByctopoHHsst  pectutryumsi). Cienyer  OTMETUTh, 4YTO  TOJ
08yCmMopoHHel pecmumyyuell CIEAyeT MTOHUMAaTh MPUBEJECHUE CTOPOH B
MEpBOHAYAILHOE MPABOBOE TMOJOXKEHUE. PecTUTynuss mpuMeHseTcs B
TOM clly4dae, €Clid XOTs Obl OfHAa MX CTOPOH CJIEJIKH MNPUCTYIHWIA K
WCIIOJTHEHUIO B3SATOTO 00s3aTEIhCTBA.

Ecnu ke OTCYyTCTBYET BO3MOXKHOCTh BO3Bpara, MOJIYYEHHOrO IO
CHEJIKE B HATYPE Y WHBIC MOCIEACTBUS HEACWCTBUTEIBHOCTH CIICIIKA HE
MPEyCMOTPEHBI 3aKOHOM, CTOPOHOM BO3MEIIAETCA CTOMMOCTH BCETO
MOJTYYEHHOTO IO CHETKE.

OTMeTHM, YTO B CiIyyae JIOKa3bIBaHMS (pakTa IPeI0CTABICHUS
JICHE)KHOM CYMMBbI $IBHO MPEBBINIAONICH CTOMMOCTH 3KBUBAJICHTA
mpeaMeTa  CHEIKH, BO3MOXKHO  IPUMEHEHUE  TIOJIOKEHUHM O
HeocHoBaresnbHOM oboramennu (moamn. 1 cr. 1103 I'K P®; ct. 1107 IT'K
P®). B nanHoM ciiydyae Ha pa3HUIY MEXAY YKa3aHHOM CyMMOW H
CYMMOW, 3KBUBAJICHTHOM CTOMMOCTH IMEPEIAHHOTO IPYyTrOMl CTOPOHE,
HAYUCIIAIOTCS TPOUEHTHI, mnpeaxycmMoTpeHHsie cT. 395 IT'K PO, c
MOMEHTa, KOIja MpuoOpeTraresib y3Hald WIM JOKEH ObUI y3HAaTh O
HEOCHOBATEJILHOCTH MOJYYEHUS WIIK COEPEKEHUS ICHE)KHBIX CPEJICTB.
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Cornacao n. 80 IlocranoBnenus Ilnenyma BC P® ot 23.06.2015
No 25, ucxons u3 ToakoBanus mn. 2 cr. 167 I'K P®, B3auMHbIe
MIPEIOCTABICHUS 10 HEJCUCTBUTEIBHOMN CJIENIKEe, UCIIOJIHEHHOM 00euMHU
CTOPOHAMH, TIOKa HE JIOKa3aHO MHOE, CYUTAIOTCSI PABHBIMU.

13.2 Ocnopumpblie caejaKku

Ocnopumasa coenka BIICYET BO3HUKHOBEHUE Ui  CTOPOH
IOPUIMYECKOTO  pe3ynbrara. EciM HM  OOHAa W3 CTOPOH  WIH
3aMHTEPECOBAHHBIX JHUI HE NPEAbSBWIA HCK O NPU3HAHUH CHECIKU
HEICUCTBUTENILHOM, OHA MOXKET OBITh MCIOJHEHAa CTOPOHAMH, YTO HE
IPOTUBOPEYUT 3aK0Hy1.

Cornmacho nm. 1 cr. 166 T'K P® mnom ocrnopumMou CACIKOU
IIOHMMAETCA  CHEJKa,  HENCHUCTBUTENIbHAsA 1O  OCHOBAaHUSM,
YCTaHOBJICHHBIM 3aKOHOM, B CUJTy IPU3HAHUS €€ TAKOBOU CYJIOM.

Ocnopumasi ciejika MOXXET ObIThb NMpU3HAHA HEIECUCTBUTEIBHON B
ClIydae HApyUICHUsI IaHHOM CHEJIKOW IIPaB U OXPAHSIEMBIX 3aKOHOM
WHTEPECOB JIMIA, KOTOPOE OCHapUBaeT JAHHYIO CHEIIKY, B T. Y. €CIIH
c/ieJIKa TOBJIEKJa HEONaronpusATHbIC JUIsl JAHHOTO JIMIA IMOCIEACTBHUS.
(a63. 2, m. 2 ct. 166 T'K P®). Kpome Toro, B ciiydae ocrapuBaHHUs
CHEJIKH IO OCHOBAHUsIM, IPEAYCMOTPEHHBIM  CT. 173.1
«HeneucTBUTENbHOCTh CHEJIKH, COBEPIIEHHOM 0€3 HeoOXOJUMOro B
CUJIy 3aKOHA COITIACHs TPETHETO JINIA, OpTraHa IOPUANYECKOIO JINLA UIIN
rOCYyJJapCTBEHHOI'0 OpraHa Jubo opraHa MECTHOIO CAMOYMIPABICHUS» U
m 1 cr. 174.1 TK P®° me TpeOyeTCs JI0Ka3bIBaHUS HACTYILICHUS

! Kamprmasckwuii, B. TI. I'paxxnanckoe npaBo. B 2 u. Y. 1 [DnekrponHslii pecypce] :
y4eOHUK JJIsl CTY/EHTOB BY30B, oOyuwarouiuxcsa no HamnpasieHuto «fOpucnpynenmus» / B. I1.
Kamprmanckuii; nog pen. B. I1. Kambrmanckoro, H. M. Kopurynosa, B. 1. 1BanoBa. - Mocksa:
IOHUTU-TAHA, 2012. - 543 c.

2 [Ipum. cornacuo n. 1 ct. 174 'K P® ecnu nonHOMOUMS HIa HA COBEPILICHUE CHCIKU
OTpaHHYEHBI JOTOBOPOM HJIM MOJOXKEHHEM O (uiIralie Uiu MPeACTaBUTEIbCTBE IOPUINUECKOTO
auna aub0 MOJHOMOYHS JEUCTBYIOLIETO OT MMEHHM IOPUIMYECKOro Juia 0e3 JOBEepeHHOCTH
OpraHa IOPUIUYECKOr0 JIMIa OrPaHUYEHbl YUYPEIUTENbHBIMU JOKYMEHTAaMH HOPHINYECKOTO
JMIa WIA UHBIMU PETYIUPYIOLIMMH €r0 JEATEIBHOCTh JOKYMEHTAMU 110 CPAaBHEHUIO C TEM, KaK
OHM ONpEJIETICHbI B JOBEPEHHOCTH, B 3aKOHE JTMOO KaK OHU MOTYT CUUTAThCSl OYEBUAHBIMU U3
00CTaHOBKH, B KOTOPOW COBEPIIAETCS CHETKA, U MPH €€ COBEPLICHUM TAaKOe JIMLO WM TaKOH
OpraH BBIIUIM 3a Mpeesbl 3TUX OrpPaHMYEHHH, clenKa MOXKeT ObITh IpHU3HaHa CyAOM
HEJECWCTBUTEIBHON 10 UCKY JIMIA, B MHTEPECaX KOTOPOTO YCTAHOBJIEHBI OTPAHUUYEHUS, JIUIIb B
CIIy4asiX, KOI/ia JI0Ka3aHo, 4TO Jpyras CTOPOHA CIENKH 3Hajla WM JO0JKHA Oblja 3HaTh 00 ATHX

OTpaHUYCHUSX.
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yKa3aHHBIX MOCJIEACTBUM, KOTJa HapylICHHE IMpaB U OXPaHIEMBbIX
3aKOHOM HWHTEPECOB JIMIA 3aKJIIOYA€TCd B OTCYTCTBUHM COIJIACHS,
OpeAyCMOTPEHHOIO  3aKOHOM, WJM  HApyHIEHUU  OrpaHUYECHUS
MOJIHOMOYUN TMPEJICTABUTENS WIM JIMIA, JACHCTBYIOIIETO OT HMEHHU
IOPUINYECKOTO JUIa 0€3 TOBEPEHHOCTH.

K ocniopumbIM cjienka, mo oomiemMy mpaBuity, OTHOCATCS:

— CcOeNKU, Co6epuieHHble NO0 GAUAHUEM 00MaHa, HaACUIUA,
y2po3sl unu Heobaazonpuamuwvlx oodcmoamenvcme. llon oOMaHOM
IIOHUMAaeTCs  cooOlmieHre uHpOpMaIud, HE  COOTBETCTBYIOIIECH
JNEUCTBUTEILHOCTH U HAMEPEHHOE yMOJIYaHhEe 00 OOCTOATENIbCTBAX, O
KOTOPBIX JIUIIO JOJKHO ObUIO COOOIIUTH MPHU TOW JOOPOCOBECTHOCTH,
Kakasi OT Hero TpeboBajach MO YCJIOBHUSIM oOopota. s mpusHaHUs
CHACIKA HEICUCTBUTEIIBHON HEOOXOAUMO YCTAaHOBJIECHHUE MPUUYMHHO-
CJICICTBEHHOM CBSI3U MEXKy (hakToM OOMaHa M HaMEpPEHUEM 3aKIIOUYHTh
caenky. OTMETHM, YTO HAaCWJIME WIM yIpo3a HaCWIus He 00s3aTesIbHO
JTOJDKHA UCXOAUTh OT Jpyrod cTopoHbl caenku. Iloxg kpaiine
HEBBITOJHBIMU YCIIOBUSIMU CIIEIyE€T MOHUMAaTh YCJOBHUSI, HCIOJHEHUE
KOTOPBIX  BJ€YET JJIs  TOTEPHEBIIEr0o  yOBITKH, CBOOOJHOE
pacropspkeHue  JICHEKHBIMM — CpeACTBaMU  (HE3aKOHHBIM — OTKa3
KPEIUTHON OpraHu3alid B HWCIOJHEHUU IUIATEKHOTO TMOPYYEHHS),
kabanpHas cuenka (ct. 179 I'K P®D);

— cOelKu, coeepuieHHble NOO0 6AUAHUEM CYUeCMEEHHO20
3aonyxcoenuna. Ilom  3a0nyxaeHWEeM  ClieAyeT IOHUMaTh  HE
COOTBETCTBYIOIIEE JCHCTBUTEIBHOCTH, OIIMOOYHOE, HEMPABUIBLHOE
npejicTaBIeHUE Julla o0 coBepinaemoit caenku (ct. 178 'K PD);

— coenKu, Hapywiaouwjue mpedoeanus 3aKOHA UIAU UHO20
npaeogozo akma (. 1 cr. 168 'K P®). [lelicTByromas penakuus CT.
168 T'K P® mpemycmarpuBaeT OpE3yMIILIUIO OCHOPUMOCTH CIEJIKH,
KOTOpas Hapyliaer TpeOOBaHUs 3aKOHA WJIM WHOIO MPaBOBOrO akTa.
Tak, mHanmpumep, cornacHo m. 18 cr. 21 ®enepanbHoro 3akona ot 08
depans 1998 1. No 14-@3 «OO0 oOmecTtBax ¢ OrpaHUYEHHOMU
OTBETCTBEHHOCTHIO» MPU MPOJAXe JIOJU B YCTABHOM KaIlUTaJe
oOIIecTBa € OTPAaHUYCHHOM OTBETCTBEHHOCTHIO C HapyIICHHUEM
MPEMMYILIECTBEHHOIO IIpaBa MOKYNKHU JOJIM JIFOObIE YYAaCTHUK WIIH
YYaCTHUKM OOIIECTBA BIpaBe MOTPeOOBaTh B CYJACOHOM TMOPSIKE
MepeBo/ia Ha HUX MpaB U 00S3aHHOCTEH MOKYyIaTes.

[Tockonbky monoxkenuss cr. 168 I'K P® He coxepxar
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ONPEAECICHHBIX YCIOBUM, HECOOTBETCTBHE CHEIKH KOTOPBIM SBJISETCS
OCHOBAHUEM [UJI1 NIPU3HAHUS €€ HENCHMCTBUTEIIBHOM, a4 YCTAHABIIUBACT
oOlllee OCHOBaHUE HEACHCTBUTEIBHOCTH CJHICJIOK: HECOOTBETCTBHUE
CIEJIKU 3aKOHY WJIM UHOMY TIPABOBOMY aKTy, TO IIPU OOpaIlleHUU B CY/I C
TpeOOBaHMEM O MPHU3HAHWU OCIOPUMOM CACIKHA HEICHCTBUTEIHHOM,
HEOOXOJIUMO YKa3bIBaTh HAa KOHKPETHBIC IMOJOKECHUSI 3aKOHOB U HMHBIX
MTPABOBBIX AKTOB, KOTOPHIM HE COOTBETCTBYET CJEIIKA.

— coenku,  coeepuiaemvle  IOPUOUYUECKUM  JIUUOM 6
npomueopedyuu ¢ - yeaAmMu - OeAmeIbHOCMU,  ONPeOeneHHO
0ZDAHUYEHHBIMU 6 €20 yupeoumeabHblx 0oKymenmax. OTMETUM, YTO
yKa3aHHbI B YyCTaBe KOMMEPUYECKOW OpraHu3aiuu, o00Jaaaromiei
o01Iel MpaBOCIOCOOHOCTBIO, TIEPEUEHb OCYIIECTBISAEMBIX JaHHOU
OpraHu3alKell BUJIOB SKOHOMUYECKON NESATEIbHOCTH HE YKa3bIBACT HA
OTPAHWYEHHUE BHUJAOB JAeATENbHOCTH YycTaBom. Cormacao n 18.
[Tocranosnenus Ilnenyma BepxoBHoro Cyna Pocculickoin @enepanyu
u [Inenyma Bricuiero Apoutpaxknoro cyaa Poccutickoit deneparuu ot
01.07.1996 No 6/8 «O HEKOTOpPBIX BOIPOCAX, CBS3AHHBIX C
IIPUMEHEHUEM 4YacTh MepBou ['paxpgaHckoro koaekca Poccuiickon
CDez[epaulxm»l (manee mo tekcrty — IloctanoBnenue Ilnenyma Ne 6/8)
CHEJIKH, KOTOPbIE MPOTUBOPEYAT ONPEAECIEHHBIM 3aKOHOM WJIA WHBIMU
MPABOBBIMM AKTAMU LEJISIM W MOPEAMETY JESITEIbHOCTH YHUTAPHBIX
NPEINPUATHN U JPYTUX KOMMEPUYECKUX OpraHu3alldil, B OTHOIICHUH
KOTOPBIX 3aKOHOM MPEIyCMOTpPEHA CIEHHabHAs MPaBOCHOCOOHOCTB,
ABJISIFOTCSI HUYTOKHBIMU Ha ocCHOBaHUM CT. 168 'K POD.

B Toxe Bpems, B cuwily NOpEe3yMILIHU OCHOPUMOCTH CHCIKH,
npuzHaHue yka3zaHHbIX B [loctanoBnenun Ilnenyma Ne 6/8 BO3MOXKHO
TOJIBKO B ClIy4aud WX KBaJIU(UKALMKM KaK MOCSATAIONIMX Ha IMyOITUYHBIE
unrepecsl (ct. 173 'K PD);

— cOelKu, COBePUICHHbIE MO0 GAUAHUEM CYULeCMEEHHO20
3a0ayxycoenun. 1lon 3a0inyxAeHUEM CIIEyeT MOHUMATh OLIMOOYHOE,
HETPABOMEPHOE, HE COOTBETCTBYIOIIIEE JNEUCTBUTEIBHOCTH

npeJicTaBlIeHUe Jidia 00 3JeMeHTax coBepIiaeMoil uM caeiaku (ctT. 178
'K PD);

o HEKOTOPBIX BOIIPOCAX, CBA3AHHBIX C NMPUMEHEHHEM YacTH IepBoM ['paxxaaHcKoro
kozaekca Poccuiickoit @enepanun: [loctanosnenue Ilnenyma Bepxosnoro Cyna PO u [Inenyma
Briciiero Apoutpaxknoro Cyna P® ot 1 utons 1996 r. Ne it 6/8 // bronnerens BepxoBHoro
Cyna Poccuiickoit @enepanuu. 1996. Ne 9.
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— cOenKu, cogepuieHHbvle 0e3 HeodX00UMO020 6 Culy 3aKOHA
co2nacus mpemveco JUUA, OP2AHA OPUOUUECKO20 JUUA UTU
20Cy0apCcmeeHH020 Op2ana auodo op2ana MeCmHoz0 CaAMOynpaeieHus
(m. 1,2 ct. 173.1 TK PD);

— coenlku, coeepuiaemvle 2paxcoaHamu, He CHOCOOHbIMU
HOHUMAMb 3HAYEHUEe CEOUX 0elicmeull uau pyKkogooums umu (ct. 177
I'K P®). OcHoBaHHE HEIEHUCTBUTEIBHOCTH CACIKH HAMPSMYIO CBS3aHO
C TMOPOKOM BOJIM, & UMEHHO (POPMHPOBAHHEM BOJIM IIOJI BIUSHUEM
00CTOSITENILCTB, KOTOPHIE MOPOXKAAIOT HECOOTBETCTBUE MCTUHHOM BOJIU
BOJICU3bABJICHUIO. [IpMUMHOW COBEPIICHUS TAaKOW CIEJIKH MOXKET
BBICTYNATh COCTOSIHUE CHJIBHOI'O JYIIEBHOT'O BOJIHEHMS, aJIKOTOJbHOE U
(nIM) HAPKOTHYECKOE OTpaBJICHHE, KaKoe-Iu0o 3a0oieBanue u np. Ilpu
COBEpIICHUM JAaHHOW CHENKH TpaXxJaHUH HE OTJaeT OT4YeT B
COBEPIIICHUH CBOUX JICCTBUI U HE MOKET PYKOBOJUTEb UMU;

— coenKu, npu Co6ePUIeHUU KOMopwvixX 1UYo, cogepuiarouiee
CO€IKY, NPEBbICUIO C60U NOTHOMOYUUA JTUDOO 0elcmeosano 8 yuiepo
UHmMepecam WpuUOUYecKo2o Juyd, On UMeHU KOMopo2o CO8ePUIAemc
coeaka (ct. 174 TK P®). OrmeTum, 4TO MEpeUYeHb MOJTHOMOYHM
JOJDKEH OBITh  OMNpENENIeH KaK 3aKOHOM M yYPEAUTEIbHBIMU U
JOKAJIbHBIMM JIOKYMEHTAMHM OpraHM3alid, TaK M JIOTOBOPOM, U
JTOBEPEHHOCThI0.  O0s3aTeNbHBIM  YCJIOBHEM  HEJACHCTBUTEIBLHOCTH
CHCIKUA SIBJISETCS OCBEJAOMJICHHOCTH JIPYTOM CTOPOHBI CHEIKH O
MIPEBBIIIICHUM TTOJTHOMOYMIA.

— coenKu, cogepuiaemvle HECOBEPUIEHHOTICMHUM 8 603PACHe
om 14 0o 18 nem (3a wucknwuyeHuem cmaguwiux HNOJTHOCMbIO
0eecnocoonvimu) 0e3 coznacus pooumeneil, YCblHOGUmMEeNel Uil
noneuumee, eciu maKoe cozuacue mpedyemcsa 6 cOOmeenmcmeuu co
cm. 26 I'K P® (ct. 175 TK P®). OTr™meTrum, 4TO B JJaHHOM BO3pacCTe
HECOBEPIICHHOJIETHUE HAJICJICHbl YaCTUYHOMN J€eCTIOCOOHOCThIO, MOTYT
OCYILIECTBJISATh TPYJAOBYIO JI€SITEIBHOCTb, CO3/laBaTh MPOU3BEIACHUS
HayKH, JUTEpaTypbl U MCKYCCTBA, YUUTHCS W IMOJy4aTh CTUNCHIUIO U
np. Chenkd Mo pacmopsKEHHIO J0XOJaMU OT A3TOM JACATEIbHOCTH,
OCYILIECTBJICHUE TIpaB M BBIMOJHEHUE OOS3aHHOCTEH TMOJUUHSIIOTCS
O0IIMM TIOJOKEHHMSIM O cAeldkax. B Toxe BpeMs, cHeluaibHbIe
OCHOBaHUS MPU3HAHUS CIEJIKHA HEJECUCTBUTEIbHON MOTYT BOBHUKHYThH B
CBSI3U C TE€M, YTO MOMHMO YKa3aHHBIX BBIIIE HECOBEPIICHHOJICTHUE
MOT'YT COBEpIIaTh M HHBIE CJHEJIKH C THCHbMEHHOI'O0 COIJIacus HX
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3aKOHHBIX TMPEJCTABUTENICH. CJHIEJIKA, COBEpIICHHAs O€3 corjacus
3aKOHHBIX IPEACTABUTEICH, MOKET OBITh MPU3HAHA HEJACHCTBUTEIBHOM
10 UX HCKy. B 3THX clydasx Kaxaas W3 CTOPOH CIEIKH 00s3aHa
BO3BPATUTh BCE IOJIYYEHHOE B HAType, a €CJIM 3TO HEBO3MOXHO —
BO3MECTHUTh €T0 CTOMMOCTD B JicHbrax. /leecmocoOHasi CTOpoHa JOJDKHA
TaK)K€ BO3MECTUTh IOHECCHHBIM APYroM CTOPOHOM pealbHBIA YIIEpO,
€CJIM 3Hajia O TOM, YTO MUMEET JIeJI0 C HecoBepileHHoNIeTHUM. [IpaBuia
JAaHHOW  CTaTbM HE  PACHpPOCTPAHSIOTCS Ha  Ccllydyad, Korjaa
HECOBEPIICHHOJICTHUN  OOBSBICH  IIOJHOCTBIO  JI€ECIIOCOOHBIM
(amaHcumanus) 1udo, Korja 3aKOH JIOIMYCKaeT BCTYIUICHHE B Opak /10
BOCEMHA/IIIATUJIETHETO BO3pacTa.

— COelIKU NO PACHOPANCEHUIO UMYUWLECEOM, CO8epuiaemble
2parcoanamu, O2PAHUUYEHHBIM CYOOM 6 OeecnhocodnHocmu, 0e3
cocnacusna noneuumenen (cr. 176 I'K P®). OrpanuueHue B
JI€eCTIOCOOHOCTH  TPOU3BOAUTCA CYJIOM BCIEICTBHUE MPUCTPACTHUS
rpaXJaHUHAa K a3apTHBIM UrpaM, 3J0yHoTpeOJICHUS CHUPTHBIMU
HalMMTKaMM WJIM HApKOTUYECKUMH CPEJICTBAMU M CTaBSAIIETO CBOIO
CEMBIO B TSDKEJIOE€ MaTepualibHOe moJiokeHue. Caenka MOXKET OBITh
Npr3HaHa HEASUCTBUTEIBHOM TOJBKO II0 3asBICHHUIO IIOMCYUTEIIS
rpakJIaHUHA, OTPAHUICHHOTO CYJIOM B JICECIIOCOOHOCTH.

13.3 HuuTto:XHbBIE CcIeJIKH

Comracto nm. 1 cr. 166 T'K P® mom HUYTOXKHON CHEIIKOU
MOHMMAETCA  CJeliKa,  IpU3HABaeMas  HEJICUCTBUTEIBHON 1O
OCHOBAaHMSIM, YCTAaHOBJIEHHBIM 3aKOHOM, BHE 3aBUCHUMOCTH OT
MIPU3HAHUS €€ TAKOBOU CYJIOM.

OTMeTUM, YTO K HHYTOXKHBIM CHIEJIKaM, KaK MpPaBUJIO, OTHOCATCS
1o:

— MHUMBble COelKu — COBEpIIaeMble JIUIb Ui BUaa, 0e3
HaMEpEeHUs CO37aTh COOTBETCTBYIONIUE €1l TpaBOBbIe mocueaAcTBUs (1. 1
ct. 170 TK P®). B pe3ynbrare COBEpIICHUS MHUMOW CIEIKU HE
BO3HUKAET TpaB U OOSI3aHHOCTEH, XapaKTEePHBIX IS CIEJIOK
cooTBeTcTBYIOmEro Buaa. CornacHo mn. 86 llocranonenusa I[lienyma
BC P® ot 23.06.2015 Ne 25 dhopmanbHOE UCTIOJIHEHUE CHIEJIKH, KOTOpas
OCYILIECTBJISCTCS ISl BUJIa HE MPEMSATCTBYET KBaIu(UKAIMU JaHHOU
CHEJIKUA B KaU€CTBE MHUMOM;

197



— NPUMEOPHbBIE COEKU — COBEPIIAEMBIE C II€JIbI0 MPUKPBITUS
JIPYroOM CHEJIKH, B T. Y. CICJIKM HA UHBIX YCIOBUAX (Hapumep, CAEIKH C
0oJiee BBICOKOM IIEHOW; MHOTO BHJIa, CYOBEKTHOIO cocTaBa u mp.) (1. 2
ct. 170 'K P®). Ins mpUKpHITUS CACJIKHA MOXKET OBITh COBEPILICHBI
HECKOJIBKO CJIETIOK;

— coenku, coeepuiaemvie C Ueabl0, NPOMUEHOU OCHOCAM
NpagonopadKa uiu HPAGCMEEHHOCMU — CIEIKH, HapyIIAIoNne
OCHOBOITOJIATalONINE Hayajga POCCUUCKOTO MPABOMOPSIAKA, HMPUHIUIBI
OOIIIECTBEHHOM, TOJIUTUYECKOM M HSKOHOMHYECKOM OpraHu3aiuu
oOllecTBa, €ro  HPABCTBEHHbIE  yCTOM  (HAmpuUMep,  CHCIKH,
HaIlpaBJICHHbIE HAa COBIT WM W3TOTOBICHUE TMOJJEIbHBIX IIEHHBIX
OyMmax, WHBIX JOKYMEHTOB; CJCJIKHA, HAIpaBJICHHbIE Ha OTYYXKICHUE
OTPAaHUYECHHBIX B TPaKJaHCKOM 000poTe 00BeKTOB U 1p.) (cT. 169 I'K
P®, . 85 [Noctanosnenus [Inenyma BC PO ot 23.06.2015 Ne 25).

— COeNKU MAano0J1emHuux, 3a UCKIIOUECHUEM mex, KOmopbwle OHU
eénpage coeepuiams camocmoamenvbHo (Menkue OBITOBBIE CHIEIKHU;
C/ICJIKH, HaIlpaBJICHHbIE Ha O€3BO3ME3HOE IMOJYYEHUE BBITOJbI, HE
TpeOyIOIUe HOTAPUAIBHOTO YAOCTOBEPEHMS JIMOO TOCYAapCTBEHHOM
pEruCTpalviM; IO PACHOPSHKEHUIO CPEICTBAMM, NPEIOCTaBICHHBIMU
3aKOHHBIM MPEJICTABUTENIEM WA TPETHUM JIMIIOM JI1 OINpPEIEICHHOU
Head WA i1 CBOOOAHOTO. MMyIIECTBEHHYIO OTBETCTBEHHOCTH IO
CACJIKaM MaJIOJIETHETO, B TOM YHCJIE IO CJlIeJIKaM, COBEPIIECHHBIM UM
CaMOCTOATENIbHO, HECYT €ro POJUTENIH, YCHIHOBUTEIU WU OINEKYHBI,
€CJIM HEe JIOKaXYT, 4TO 0053aTeIbCTBO OBLIO HAPYIIIEHO HE IO UX BUHE
(m. 3 ct. 28 'K P®). Cnenka, coBepiieHHas MaJlOJE€THUM B HapyllEHUE
3TUX TpaBwi, HU4TokHa (mm. 1, 3 cr. 172 'K P®), onHako B ero
WHTEpecaX MOXKET OBITh NpPU3HAHA CYJOM JEWCTBUTEIBHOM TIO
TpEOOBAHUIO €T0 POJAUTENECH, YCHIHOBUTEIEH WIIM ONIEKYHA, €CJIN CIETIKa
COBEpIIEHA K BBIT0JI€ MAJIOJIETHETO.

— COeNKUu  2pa)@coam, NPUZHAHHBIX  HeOeecnoCOOHbIMU
eécieocmeue ncuxuueckozo paccmpoiicmea (cm. 171 I'K P®).
OTMeTuM, 4TO caMO Mo ce0e HaJuyue y TpakJaHWHA MCUXUUYECKOTO
paccTpoiicTBa HE CBUICTEIBCTBYET O €ro  HEJIeeCIOoCOOHOCTH
(AnemsiiuonHoe  ompenenenne CK 1o rpakJIaHCKuM — JiejiaM
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Bepxosnoro Cyaa Pecnyonuku Kpeim ot 19 anpens 2018 r. o aemy Ne
33-3524/2018");

— coenku, Hapywiawuwiue mpedoeaHus 3aKOHA WU UHO20
npae0so20 aKma u nPuU IMOM nocazaruiue Ha nyoIuUYHblIe UHMEPeEChl
00 npasa u oxpamsaemvie 3aKOHOM UHmMepecsbl mpembux auy (1. 2
ctT. 168 I'K P®). Ilon nyOJMYHBIMU UHTEPECAMHU, B YACTHOCTH, CJICAYET
MOHMMAaTh WHTEPEChl HEOMPEJEICHHOrO Kpyra Jivil, OOeCIeUeHHE
0€30MaCHOCTH JKM3HU W 3J0pOBbSl TpaxaaH, a Takke OOOPOHBI H
0€30IMaCHOCTU TOCYIapCTBa, OXPaHbl OKPYKAIOIIECH MPUPOTHON CpEIbl.
Tak, HUYTOKHBIMU SIBJIIFOTCS IOTOBOPBI aPEHJIbl 3€MEIbHBIX YUaCTKOB,
HaxXOASIIMXCA B COOCTBEHHOCTH MyOJMYHO-IIPABOBOrO OOpa30OBaHUS,
3aKJIOYCHHBIE 0€3 TOpProB, €CIM B COOTBETCTBHUM C 3€MEJIbHBIM
3aKOHOJIATEIBLCTBOM Iepeadya TaKUX YYaACTKOB JIOMYCKAETCSA TOIBKO IO
pe3yJibTaTaM TOPIOB.

— coellku, coeepuiaemvle C HapyuieHuem 3anpema uiu
O0ZDAHUYEHUA PACNOPANCEHUA UMYULECHIBOM, GbIMEKAIOWUX U3
3aKOHA, 6 MmOl uacmu, 6 KAKOW OHU npPedycCMampuearom
pacnopaxicenue maxum umyutecmeom (n. 1 cr. 174.1 TK PD).
Hanpumep, coBepilieHHE TMOCJI€ TMPUHITUS apOUTPaKHBIM CYyJIOM
pelieHuss O TMPU3HAHWM JOJDKHHUKA OaHKPOTOM U 00 OTKPBITHU
KOHKYPCHOTO TIPOU3BOJCTBA CJIEJIKaX, CBSI3aHHBIX C OTYYXJACHUEM
UMYIIECTBA JOJDKHUKA, 0€3 COOJIIOJIEHUs] TOpsiAKa, YCTaHOBJIECHHOIO
rinaBoil VIl @enepanbHoro 3akoHa ot 26 okTa0psa 2002 Ne 127-03 «O
HECOCTOATEIHLHOCTH (OAHKPOTCTBE)».

= cocnauieHue 00  YCMPAHEHUW  UIU  OZPAHUYEHUU
OmeemcmeeHHOCmuU auya, ykazannozo ¢ n. 3 cm. 53.1 I'K P®. Tak, B
cuiy 1. 3 ct. 53.1 'K P® nuno, nmeroniee (pakTUYECKYI0 BO3MOKHOCTD
ONpeNesITh JACHUCTBUSL IOPUIMYECKOTO JIMIA, B T. Y. BO3MOXHOCTH
JlaBaTh YKa3aHWs JUIaM, yKa3zaHHbiM B 1. 1 u 2 ct. 53.1 'K PO,
00si3aHO  JIeMCTBOBaTh B  HHTEpecax  HOPUIUYECKOTO  JIUIIA
JOOPOCOBECTHO M Pa3yMHO U HECET OTBETCTBEHHOCTh 3a YOBITKH,
MPUYMHEHHBIE TI0 €ro BUHE opuauyeckomy iuily. CoriacHo m. 5 CT.
53.1 TK P® cornamenue 00 YyCTpaHEHUU WJIM OTrPaHUYCHUU
OTBETCTBEHHOCTH JIHIl, yKazaHHbIX B 1. 1, 2 cT. 53.1 'K PO®, 3a

! AnemnsuuonHoe omnpeaenenne CK no rpaxnanckum genam Bepxosnoro Cyna
Pecniyommuku Kpeim ot 19 ampenst 2018 r. mo neny N 33-3524/2018 // CIIC «I"apanat» URL:
http://study.garant.ru/#/document/302575689/paragraph/62:0.
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COBEpIIICHHE HEJI0OPOCOBECTHBIX JEHCTBUM, a B MyOJUYHOM OOIIECTBE
3a COBEpIICHHE HEAO0OPOCOBECTHBIX M HEpa3yMHBIX JeucTBHi (m. 3
ctaTtbu 53) HUYTOXHO. CorainieHue 00 yCTpaHEHUU WM OTPaHUYCHUU
OTBETCTBEHHOCTH JIMIA, YKa3aHHOTO B 1. 3 cT. 53.1 'K P®D, HuuTOoXKHO;

— coznawienue YUaACMHUKO8 moeapuuiecmea 00
02paHUYeHUU unu ycmpaneHuu OMmeemcmeeHHoCmu,
npeoycmompennoit ¢ cm. 75 'K P@®. Tak, corjiacHo IOJOKEHUSIM, CT.
75 T'K PO yyacTHHKM MOJHOTO TOBApHILECTBA COJUIAPHO HECYT
cyOCUAMapHyI0O  OTBETCTBEHHOCTb  CBOMM  HMYIIECTBOM IO
00s13aTeJIbCTBAM TOBAPHUIIECTBA. Y YaCTHUK IMOJTHOTO TOBAPHUIIIECTBA, HE
ABJSIOIINNCSA €r0 y4peAauTelIeM, OTBEYAeT HapaBHE C JAPYTUMH
y4aCTHUKAMH TI0 00s3aTeIbCTBAM, BO3HHUKIIUM JIO €0 BCTYIUICHUS B
TOBAPUIIIECTBO. YUYACTHUK, BHIOBIBIIMN M3 TOBAPHUILECTBA, OTBEUAET IO
00s3aTeILCTBAM  TOBAPHUINECTBA, BO3HUKIIUM JO MOMEHTa €ro
BBIOBITHS, HAPABHE C OCTABIIMMUCS y4aCTHUKAMHU B TEUEHHUE JIBYX JIET
CO JIHSI YTBEPKAECHUS OTYETA O JESITEIbHOCTH TOBAPHUIIECTBA 3a IO, B
KOTOPOM OH BBIOBLI U3 TOBAPHIIECTBRA.

— 3aK/1I0YEeHHOe 3apaHee coz2lauieHue 00 yCmpaHeHuu uiu
02PDAHUYEHUU OMEEMCMEEHHOCMU 34 YMblUIEHHOe HapyuieHue
ooazamenvcmea (n. 4 cm. 401 I'K P®),

— ycnogusa nyoauyHoz0 002080pa, HeE COOMEEMCHIBYIOU|E20
mpebdosanuam, ycmanogieHuvim n. 2, 4 cm. 426 I'K P® aenawmcsa
Huumodichvimu. Tak, corjacHo ImoJioxkeHussM, cT. 426 I'K PO B
MyOJIMYHOM JOTOBOpE II€Ha TOBApOB, PadOT WJIM YCIYT JOJDKHA OBITh
OJIMHAKOBOM JJIsl MOTpeOUTENIe COOTBETCTBYIOINICH KaTeropuu. MHbie
YCIOBHSI HE MOTYT YCTAaHABIMBATBCA HCXOAS U3 NPEUMYIIECCTB
OTHACJIBHBIX MOTPEOUTENIC WM OKa3aHUs UM TMPEANOYTEeHUs, 3a
HCKJIFOUYCHUEM CJIy4YaeB, €CJIA 3aKOHOM WJIM MHBIMHU ITPABOBBIMH aKTaAMHU
JNOITYyCKAaeTCs  NPEOOCTABICHUE  JIBIOT  OTICIBbHBIM  KATErOPUSM
noTpeOUTEEeH.

B cinydasx, npenycMOTpEeHHbIX 3akOoHOM, lIpaBurensctBo PO, a
Takxke ynoiaHomoueHHble [IpaButensctBoM PD (denepanbHbie opraHsbl
UCIIOJTHUTENILHOW BJIACTH MOTYT W3/AaBaTh MpaBuiia, 00s3aTeIbHbBIC IS
CTOPOH MpH 3aKIIOUCHUU W MCIOJIHEHUH MYOJUYHBIX JOTOBOPOB
(TUTIOBBIE TOTOBOPHI, OJIOKEHUS U T.11.).

Tak, HanpuMmep, okazaHue PU3MICCKUM JIMIIAM YCIIYT M0 MEPEBO3KE
IPY30B JJIs1 IMYHBIX (OBITOBBIX) HYXJ OCYIIECTBIISIETCS] B COOTBETCTBUU
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C TIpaBWIaMHU OKa3aHWs YCIYr IO MEpPEBO3KE MacCakKupoB, Oaraxa,
Ipy30B sl JUYHBIX (OBITOBBIX) HYXKJ Ha BHYTPEHHEM BOJHOM
TpadcropTre (cT. 66 Koaekca BHYTPEHHEr0o BOJHOIO TpaHCIOpPTa
Poccuiickoit ®enepamuu ot 7 mapta 2001 . Ne 24-@3)1. Cornacho m. 2
cT. 1 3akona P® or 7 depans 1992 Ne 23000-I «O 3ammre mnpas
notpedutenein» [IpaBurenscTBo PO BipaBe uzgaBath AJisl IOTPEOUTEIIS
U TpoJiaBlia MpaBwia, 00s3aTeIbHbIE MPU 3aKIOYEHUU U UCIIOTHEHUU
nyOnuuHbIX goroBopoB ([IpaBwia mpomaku TOBapOB IO JOTOBOPY
PO3HUYHOM KYIUTA-TIPOAAXKH YTBEPKICHBI MOCTaHOBJICHUEM
[IpaButensctBa P® ot 31 nexadbpst 2020 . Ne 2463%; [IpaBuna nponaxu
TOBapOB MPHU JAUCTAHIIMOHHOM Crioco0e MPOJaku TOBapa MO JOTOBOPY
PO3HUYHOM KYTUTA-TIPOAAKH YTBEPKICHBI MOCTaHOBJIEHUEM
IIpaButennsctBa PD ot 31 nexadps 2020 1. Ne 24633; [IpaBuiia okazanus
YCIYr 3KCKypCOBOAOM (THJOM) W THUJIOM-IIEPEBOJYUKOM B PO,
yTBEpKJAeHHbIC TocTaHOBIIeHUEM [IpaButensctBa PO ot 31 mas 2022 r.
Ne 992% » 1p.);

— KpPeoOumuslili 002080p uUiu 002080p OAHKOBCKO20 6K1aoda,
3QKJII0YEHHBLIL C HaApYyWleHUeM mpedosanus 0 e20 NUCbMEHHOIU (hopme
(cm. 820 IT'K P®D, n. 2 cm. 836 I'K P®). Or™MeTriM, YTO COIJIACHO
Ompenenennto  CyneOHOW  KOJJISTHHM TI0  TPaXJAHCKAM  JejaM

! Konexc BHyTpenHero BogHOro Tpancmopra Poccuiickoit dexepamun ot 7 mMapra 2001
r. N 24-®3 // Cobpanue 3akoHoaarenbeTBa Poccuiickoit @eneparuu. 2001. Ne 11. Ct. 1001.

2 06 yrBepxaennn IIpaBmi NPOJ@XH TOBAPOB IO JOTOBOPY POSHHYHON KYILTH-
NPOJaXH, MEepedHsi TOBAapOB JUIMTENBHOTO IMOJb30BaHMs, Ha KOTOPBIE HE paclpoCTpaHsAeTCs
TpeboBaHue moTpedutenss o O0e3BO3ME3AHOM TMPEIOCTaBICHUU €My TOBapa, 00J1aJaroIero
TUMHU K€ OCHOBHBIMU HOTPEOMTEIHCKUMM CBOMCTBaMH, Ha MEPUOJ PEMOHTA WIM 3aMEHbI
TAKOTO TOBapa, W TIEPEYHs] HENPOJOBOJIHCTBEHHBIX TOBAPOB HAJICKAIIEr0 KavyecTBa, HE
noJuieXxanx oOMeHy, a Takke O BHECEHHM M3MEHEHUH B HEKOTOpble akThl [IpaBUTEnbCTBA
Poccuiickoit ®enepanuu: [locranosnenue [Ipasutenscrsa PO ot 31 nexadbps 2020 r. Ne 2463 //
Cobpanue 3akoHoaarenbcTBa Poccuiickoit deneparyu. 2021. Ne 3 cr. 593.

% 06 yreepxgennn IIpaBuil MPOJaXH TOBAPOB MO JOTOBOPY POSHHYHON KYILTH-
NPO/IaXH, TMepeuHs TOBAapOB JUIMTEIBHOTO MOJb30BaHMSA, Ha KOTOpPbIE HE paclpOoCTpaHseTcs
TpeboBaHue moTpeduTenss o O0e3BO3ME3THOM TPEIOCTaBICHUU €My TOBapa, 00JaJaromero
TUMHU € OCHOBHBIMU HOTPEOMTEIHCKUMH CBOMCTBaMH, Ha INEPHOJ PEMOHTAa WJIHM 3aMEHBI
TAKOTO TOBapa, W TMEPEYHs HEMPOIOBOJIHCTBEHHBIX TOBAPOB HAIJICKAIETO KadecTBa, He
noJyuIeXxanx oOMeHy, a Takke O BHECEHHMM M3MEHEHUH B HEKOTOpble akThl [IpaBUTEIHCTBA
Poccuiickoit ®enepanuu: [locranosnenue [Ipasutenscta PO ot 31 nexabpst 2020 r. Ne 2463 //
Cobpanue 3akoHoxarenbcTBa Poccuiickoit denepanuu. 2021 r. Ne 3. Cr. 593.

* 06 yrBepxmeHur IIpaBHI OKa3aHWS YCIYT SKCKyPCOBOIOM (THIOM) H THIOM-
nepeBoquukoM B Poccuiickoit denepanuu: I[locranosnenue IIpaBurenscta PO ot 31 mas 2022
r. Ne 992 // CoGpanue 3akononatenscTBa Poccuiickoit deneparuu, 6 urons 2022 r. Ne 23 cr.
3820.
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http://study.garant.ru/#/document/404780129/entry/0
http://study.garant.ru/#/document/10164072/entry/820
http://study.garant.ru/#/document/10164072/entry/8362

Bepxosnoro Cypna Poccutickoit @eneparuu ot 10 okTsi6pst 2017 1. Ne
38-KI'17-9 cocrtaBneHuWe KpEAUTHOTO JOrOBOpa, MOIIMHUCAHHOTO
CTOPOHAMH, SIBJISETCS HE €IMHCTBEHHBIM CITOCOOOM, ITOITBEPIKIAIOIIUM
COOJIFOZIECHUE MUCbMEHHONW (OpMBI JOTOBOpa MPU €ro 3aKJIHYCHUH,
MOCKOJIBKY © W3  JPYTrUX  JOKYMEHTOB  MOXET  SIBCTBOBATh
BOJICU3BSBJICHUE 3aEMIIMKA TMOJYyYUTh OT OaHKa OIpeaeeHHYIO
JICHEKHYI0 CYMMY Ha OTOBOPCHHBIX YCIIOBUSIX (3asBJICHUEM KJIUEHTA O
BbIJIa4€ JICHEKHBIX CPEICTB M T.1.), COIJIaCOBaHHBIX OaHKOM, MYyTEeM
OTKPBITUSI KJIUEHTY CCYJHOTO CYeTa M BbIAAYM MOCIETHEMY JCHEKHBIX
CPEIICTB;

— 002060p, YCMAHABAUGAIOWUIL NOMNCUZHEHHYI0 PEHmY 6

ROJIb3Y 2PANHCOAHUHA, KOMOPDLLIL yMep K MOMEHMY €20 3aKnioueHus (n.
3cm. 596 I'K PD);

— 002060p, npedycmampuearouiuil nepeoauy oapa
ooapsaemomy nocie cmepmu oapumens (n. 3 cm. 572 I'K P®).
[ToguepkHeM, 4TO JEUCTBYIOITUM rpaK JaHCKUM

3aKOHOJATENBCTBOM YCTAHABJIMBAKOTCS U ONPEACICHHBIE WMCKIFOUCHUS.
Tak, HapuMep, clieNKa, KOTopasi HapyliaeT TpeOOBaHUS 3aKOHA, MOXKET
OBbITh MpU3HAHA HUYTOXKHON, a HE OCIOPUMOM, a TPHU COBEPIICHUU
O/I00HOM CHEIIKU MIPUMEHSIOTCS HE CBSI3aHHBIC C
HEJICCTBUTEIBHOCTBIO  CHEJIKM  TMOCJHEACTBUS  HapymieHus. Tak,
cornacHo 0. 2 cT. 391 'K P® nepeBon MOTKHHKOM CBOEro JI0jira Ha
IPYTO€ JUIO NOMYCKAETCA C COTVIACHsl KPEOUTOpa W MPHU OTCYTCTBUH
TAKOTO COMIACUS SIBIIAETCS HUYTOXKHBIM. B coorBercTBUM ¢ m. 3 cT.250
I'K PO npu nponaxe 10y ¢ HApYLIEHUEM NPEUMYILIECTBEHHOIO IIpaBa
MOKYIKK JIF000W ApYyrol ydacTHUK JOJIEBOM COOCTBEHHOCTH HMEET
MpaBO B TEUECHHE TpeX MECsIEeB TpeOoBaTh B CyACOHOM TMOPSIKE
NEepPEBOJIa HAa HETO MIPaB U 00SI3aHHOCTEH MOKYyIaTElI .

Cnenyer orMeTuTh, 4TO, B cuiy cT. 168 I'K pameko He Bcerna
cleiKa, MpOTHUBOpeUaIlas 3aKoHy, OyaeT HuUuTOoxHA. HekoTopnie
caenku B cuity 1. 1 ¢T.168 'K P® ocniopumsl, TO €CTh JEHCTBUTEIbHBI
0 TeX Iop, Moka oOpaTHOe HEe OyJeT YCTAHOBJIEHO cyaoM. Takke
BO3MOXHOCTh OCHapUBaHUS MOXET OBITh OTCYTCTBOBAaTH BBUY
VCTEUYEHUS] UICKOBOW JTABHOCTH WJIM MOATBEPKACHUS NCUCTBUTEIBHOCTH
cAenku no npasuiaM 1. 2 c¢r. 166 'K PD, B aTom ciiyuae caenka Oyzer
UMETh IOPUANYECKYIO CHITY, IMOJHOIICHHBIN MpaBoBOi dPdekT u Oyuer
IIPU3HAHA CYJOM.
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KpoMe TOro, HUYTOXXHBIM TMOJHOCTHIO WM B YAaCTU MOXET OBITh
IIPU3HAH JOTOBOp, YCIOBUS KOTOPOTO TPOTHBOPEYAT CYLIECTBY
MPABOBOTO PETYJIUPOBAHUSI COOTBETCTBYIOIIETO BHUJA 00sA3aTEILCTBA,
JIa’K€ €CJIU B TPaKIAHCKOM 3aKOHOAATEIbCTBE HE COJCPIKUTCA MPSIMOTO
YKa3aHusd Ha HUYTOXKHOCTH JAHHOIO JOroBopa. Tak, Hampumep,
HAYTOXHBIM  NPU3HAETCA  YCIOBUE  JOTOBOpa  JIOBEPUTEIBHOIO
YIIPaBJICHUS] UMYIIIECTBOM, KOTOPOE YCTAHABIMBAET, YTO MO UCTECUCHUH
CpOKa JI0OTOBOpa MEPEIaHHOE UMYIIECTBO MEPEXOIUT B COOCTBEHHOCTH
JIOBEPUTETLHOTO YITPABIISIIONIETO.
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IJTABA 14. IIPEJCTABHUTEJIBCTBO. IJOBEPEHHOCTDbD.
14.1 IlonsiTHe NMpeaCcTABUTENbCTBA

IIpeacTaBUTENBCTBO — MO COEIKA, 8 CUTY KOMOPOU OOHO JTUUO
(npeocmasumens) 6 cuily UMEWUXCA ) HE20 NOTHOMOUUNI CEOUMU
oelicmeuamu  HEnOCpPeOCmeeHHo  co30aem,  U3MEHAem  UlU
npekpawiaem 2paxcoaHcKue npaea u O00A3AHHOCMU 6 UHMEpPecax
npeocmaenemozo u 0aa npeocmaegniemozo (cm. 182 I'K P@).

CMBICT  NpPEICTAaBUTENIbCTBA  3aKJO4aercs B TOM,  4TO,
COBEpUICHHbIC MPEACTABUTEIEM JICUCTBUSI C TPETHUMH JIMIAMH,
HEMOCPEJICTBEHHO  TOPOXKJAIOT, M3MEHSIOT WM  [peKpamiaroT
rpaXJIaHCKHUE MpaBa U OO0S3aHHOCTH HE y MPEACTABUTENS, a y APYroro
JU1a - PEACTABIISIEMOTO.

[To cBoeMy coaep)XaHUIO TOJTHOMOYHUE €CTh Mepa BO3MOXKHOIO
MOBEJICHUS TIPEACTABUTENS IO OTHOIICHUIO K TPEThUM Jiuliam. MiMeHHo
B CHIIY MIPEJOCTABIEHHOIO €My MPEJICTABISIEMbIM IIPaBa Ha COBEPIIEHUE
OTPENICIICHHBIX JCHCTBUN MPEACTABUTEIb 3aKI0YaeT C TPEThUMHU
JUIAMU CIETKU U COBEPIIACT APYTUue HPUINYECKN 3HAYUMBbIE JICUCTBUS
OT UIMEHU U B UHTEpPECAX MPEACTABISIEMOTO.

[TomHOMOUHMST ~ TIpeACTaBUTENsI MOTYT OBITb OCHOBaHBI Ha
JOBEPEHHOCTH,  yKa3aHWM  3aKOHA,  aKT€  YINPaBOMOYEHHOTO
rOCYIapCTBEHHOIO0 OpraHa WJIM OpraHa MECTHOTO CaMOYIIpaBIICHUS, a
TaKX€ MOXKET SIBCTBOBaTh M3 OOCTAHOBKHM, B KOTOPOM JIEMCTBYET
npeACTaBUTENb (ITPOIaBEll B POZHUYHON TOPTOBJie, KaCCUp | T.I1.)

He sBnstoTCs NpeacTaBUTENAMHU JWIA, ACHCTBYIOIIUE XOTS U B
qy>KMX MHTEpecax, HO OT COOCTBEHHOTO HWMEHH, JHIlla, JIUIIb
nepealmre BRIPAXKCHHYIO B HaJJIexKalen goopme BOJIIO APYroro JIniia,
a TakXKe JUlA, YIOJHOMOYEHHBIE HA BCTYIUICHUE B TIE€PETrOBOPHI
OTHOCUTEJILHO BO3MOXKHBIX B OyaymieM caenok (1. 2 ct. 182 'K PO).

CrnenyeTr oTIM4aTh NPEICTABUTEIBCTBO, UMEIOIIEE «IOPHUIANIECCKOES)
3HaUYC€HHE, OT (PAKTUYECKOTO COY4YacTHs WU COACHUCTBUSA KOMY-THOO.
Hutupyst A. Topnona, M.M. bparunckuii 1 B.B. BurpsiHckuii takxke
comIallalTcs, 4TO CYIIECTBO NMPEICTABUTEIILCTBA COCTOUT B TOM, YTO

Lo I'paxxnanckoe npaBo/ oTB. penaktop A.Il. Ceprees, FO.H. Toncroii. B 3-x Tomax.
M. 2006.T. 1. - C. 323.
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OTHO JIMIO OTIPABISAECT IOPUIUYECKYIO JI€STEIbHOCTD ﬂpyroro,1
daktnuecku 3amemas ero. I[lo wmuenuto H.I. BaneeBa Ttonbko
MPEJCTABIAEMbIA HAJECIAET MPEICTABUTEIS nonsoMoumsivi.”  Takast
MO3UIIMS BIIOJHE YMECTHA MPU NPEJACTABUTEIHCTBE, OCHOBAHHOM Ha
JOBEPEHHOCTH WJIA AJMUHUCTPAaTUBHOM akrte. IIpeacraBurenscrBo,
OCHOBAaHHOE€ Ha 3aKOHE, TOPOXKJAeT Yy TMPEACTABUTENsA OCOObIe
CyOBEKTUBHBIC MpaBa, KOTOPbIE HE 3aBUCAT OT BOJU MPEICTABISIEMOrO.
Hanpumep, npasa poauresien 1o OTHOMIEHUIO K HECOBEPUICHHOJIETHUM
JETSAM.

B cuny a63. 1 n. 1 ct. 182 I'K P® mnpencraButesb HE MOXKET
COBEpLIATh CIIEIKU OT MMEHHU, MPEJCTABISIEMOr0 B OTHOIIEHUU CEOs
JUYHO, a TakKe B OTHOIIEHHUHM JIPyroro Jula, IPeICTaBUTEIEM
KOTOPOTO OH OJHOBPEMEHHO SBJSACTCSA, 3a HCKIIOUYEHHUEM CIIy4acs,
MIPETyCMOTPEHHBIX 3aKOHOM. Hampumep, nonyckaercss OTHOBPEMEHHOE
KOMMEPUYECKOE TPEICTABUTEIBCTBO pPa3HbIX CTOPOH B CHEIKE C
COrJIacus 3TUX CTOPOH, a TAKXKE B JIPYTUX CIydasix, IPEyCMOTPEHHBIX
3akoHOM (ct. 184 T'K P®). B mnpoTuBHOM ciydae, €cCiaud CcHAeIKa
COBepllieHa 0e3 TOJIYYeHHsSl COIJiacus MPENCTABISIEMOTO U HapyllaeT
€ro MHTEPEChI, OHAa MOXKET ObITh MPU3HAHA CYJOM HEACHCTBUTEIHLHOU
10 WCKYy MpeacrtaBisieMoro. Hapymenne mHTEpECOB MPEACTABIAEMOTO
MPENoJIaraeTca. IJTO O3HA4aeT, YTO JIMIO, COBEPIIMBIIECE CHEIKY,
JOJKHO J0Ka3aTh B CyJle, 4YTO MHTEPEChl MPEACTaBISIEMOTO HE
HapYyIICHBI.

C noMouIbI0 MPEACTAaBUTEIBCTBA MOTYT OCYIIECTBISTHCS HE TOJIBKO
MMYIIIECTBEHHBIE, HO U HEKOTOPHIC JTUYHBIC HEHMMYIIECTBCHHBIE MpaBa.
Hanpumep, npaBo Ha 3amuMTy YECTH, JOCTOMHCTBA M JIEJIOBOWU
peryTaiuu B CyAe MCTIIa MOXKET 00ecreunBarh aJBOKAT HA OCHOBAHUU
IOBEpeHHOCTH. (OOHAKO HE  JIOMYCKAETCA  COBEPIICHUE  YEPE3
MPEACTABUTENSL CAETOK, KOTOpPhIE MO CBOEMY XapakKTepy MOTYT OBbITh
COBEPIIICHBI TOJBKO JIMYHO, a TakKXKe JIPyruX CHCJIOK B CIydYasx,
npeaycMoTpeHHbIX 3akoHOM (cT. 182 'K P®). Hanpumep, coBepiieHue
3aBCIIAHUS W 3aKIIOYCHUE HACIEICTBEHHOrO JIOTOBOpAa  Yepes

! bparunckuit M.U., Butpsauackuit B.B. JloroBopHoe npaBo. Kuura tpetss: [loroBopsl o
BBITIOJIHEHHUH padoT u okazaHuu ycayr. M.: Craryt. 2002. C. 251.

2 I'paxxnanckoe npaso 4. | / mox o6mr. pen. T.U. Wnnapuonosoii, 6.M. I'onrano, B.A.
ITnetuesa. M., 2001. C. 241 — 242.
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npejcraBuTeNs He gonyckaroTcs (1. 3 ¢r. 601 'K P®).

Ilpusnaku npeocmagumenvcmea:

— TpEeACTaBUTENIb JEUCTBYET HE OT CBOEr0 MMEHH, a OT MMEHH,
MPEACTaBIISIEMOTO;

— OPHU COBEPIICHUU CHAEJKHU JJISI MPEJICTABISIEMOr0 MPEICTABUTEIb
BBIpAXKaeT CBOIO BOJIO MU JIOJDKEH 00JajaTh, KaKk MPaBWIO, IMOJHOU
JIECCIIOCOOHOCTEIO;

— IpaBa U 00SI3aHHOCTH MO CHEJIKE, 3aKITIOUCHHOM MPE/ICTaBUTENEM,
BO3HUKAIOT HETIOCPEACTBEHHO Y MPEICTABISIEMOTr0;

— MPEJCTaBUTENb JEHCTBYET CTPOTO B paMKax MPEeAOCTaBICHHBIX
eMy nonHoMouuid. Crenka, COBEpIICHHass MPEJICTABUTEIEM C
MPEBBIIICHUEM CBOMX MOJHOMOUYMM, CO37aeT MpaBa U O0S3aHHOCTH JJIS
HEro CcaMoro, a He i TMPEICTaBIsIeMOro, €cid IOCICIHUM
BIIOCJICZICTBUU MPSAMO HE OOOPHUT YKA3aHHYIO CHCIIKY.

Cyovexkmul npeocmagumeibCmea:

B mpaBOOTHOIIIEHUH TPEACTABUTENbCTBA MPUHATO Ppa3indaTh TPEX
CYOBEKTOB: MPEACTABUTENS, MPEACTABIIEMOTO0 M TPEThe JIUIO, C
KOTOPBIM Yy TMPEACTABIIEMOTr0 BO3HUKAET MpPaBOBas CBsI3b Oyiaromaps
JNEUCTBUSAM TIPEACTABUTES.

B kauecmee npeocmaeumeneit MOTYT BBICTyNaTh MO OOIIEMY
MpaBWIy TIOJHOCTBIO JieecrocoOHble (u3znueckue nwmia. B Buje
UCKJTIOYEHHUS YaCTUYHO JCECIOCOOHBIC IpaXkaaHe, JOCTUTIIINE BO3pacTa
TPYAOBOTO COBeplICHHONETUs: (T.e. 16 JeT) MOryT BBICTYNATh
peACTABUTEISIMHU OpraHu3aIuu npu BBITIOJTHEHUH UMHU
COOTBETCTBYIOIIMX TPYAOBBIX OOS3aHHOCTEH B CHJIYy TPYAOBOIO
JIOTOBOpA WJIM OTHOIIEHU YJICHCTBA.

FOpuandeckue nuia MOTyT OBITh MPEACTABUTENSIMHU JIMIIh B TEX
ClIy4asiX, KOrJa 3TO HE MPOTUBOPEUYUT CIEIUAIBHOMY XapakTepy HX
MPABOCIIOCOOHOCTH JIMOO MPSAMO MPETYCMOTPEHO B COOTBETCTBYIOIINX
YUPEIUTENIBHBIX TOKYMEHTax (yCTaB, MOJOXKCHUAX WJIW MpaBUiax.)

B kauecmee npedcmasnaemvix MOTYT BBICTYyHaTh JIFOOBIE
YYaCTHUKU TPAXKIAHCKO-TIPABOBBIX OTHOILIECHUHM, T.€. TpaxJaHUHE,
IOpuaMYecKue nuua, a Takxke Poccuiickas ®@enepanus, ee CyObeKThl U
MYHUIIMTIATbHbIE 00pa30BaHUsI.

B kauecmee mpemvezo uya BBHICTYNAIOT IOPUIMYECKOE WIIH
dbuznueckoe MO, oOOJaTaroIIee IMpPaBo- M JACECHOCOOHOCTHIO B
HEOOXOIUMOM  JJIsl  COBEPILICHUSI KOHKPETHOW CHEJIKA OOBbEME.
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[IpaBOCIOCOOHBIN, HO  HENEECNOCOOHBIM TpakAaHWUH  SBISIETCS
CyOBEKTOM TPaKIAHCKOTO MpaBa, OJHAKO CYOBEKTOM TPa)KJaHCKOTO
MIPABOOTHOIIEHUSI OH CTAaHOBUTCSI B CHJIIy TOro, YTO €ro
MPaBOCIIOCOOHOCTh 00ECIEYMBAETCSL JI€ECIOCOOHOCTRIO JAPYroro Juia
(mpeAcTaBUTEINS B IAHHOM Cllydae).

Ilpeocmaeumens cieoyem omauuameo makoice om
PYKORPUKIAOYUUKA U ROCIAHHUKA.

Ecau rpaxpganuH BeleACTBHE (PU3MYECKOTO HENOCTaTKa, 0OJIe3HU
WM HETPaMOTHOCTH HE MOKET COOCTBEHHOPYYHO IOAIUCATHCS, TO IO
€ro IpochOe CACIKY MOXKET IIOANKcaTh JAPYroil rpaxkjaaHUH
(pyKkonpuknaouux). [Toanuck MOCJICTHETO TOJKHA OBITh
3aCBUJICTEJILCTBOBAHA HOTAPUYCOM JMOO JAPYTrUM JIOJKHOCTHBIM
JIMIIOM, UMEIOILIMM MPaBO COBEpIlIaTh TaKO€ HOTApHUAIbHOE JCHCTBUE, C
YKa3aHUEM MPUYUH, B CHJIY KOTOPBIX COBEPIIAIOIIMI CACIKY HE MOT
noanucare ee cooctBeHHOPY4YHO (1. 3 c¢1. 160 'K P®). daktuuecku
PYKORPUKIAOUUK OKA3bIBACT TEXHUUECKOE COACHUCTBUE B OPOpMIICHUU
CIIEJIKH, a BOJIIO U3BSBIISIET MMEHHO CYOBEKT, COBEPIIAIOIIUHN CJICIIKY.

OnHako IpU COBEPIICHUU CIENIOK, YKa3aHHBIX B IIYHKTE 4 CTaTbH
185.1 TK PCI)l, ¥ JOBEPECHHOCTEW HA UX COBEPIICHUE MOANUCH TOTO, KTO
MOANMCHIBACT  CAETKY, MOXET OBITh  yIOCTOBEPEHAa  TaKKe
opraHm3aiveii, rAe paboTaeT TrpaxIaHWH, KOTOPBIM HE MOXKET
COOCTBEHHOPYYHO MOANUCATHCS, WIM aJIMHUHHUCTpAIMEH MEIUITUMHCKON
OpraHu3alliM, B KOTOPOM OH HAXOJUTCS Ha U3JICYEHUH B CTAIIMOHAPHBIX
YCJIOBHSIX.

Hocvinbnetn He 00MamacT TMOJTHOMOYUEM U TOJBKO BBITIOTHSET
(dakTUUeCcKue NEHCTBHUS, TaKHME Kak Iepeaada JOKYMEHTOB, COOOIIECHUE
KakuX-Tn0o cBeaeHu u mp. IlochUIbHBIM HUKOTAAa HE 00JazaeT
CBOOOJION B TNPUHATHM PEIICHUS O CACIKE MPEJCTaBIIEMOro,
MMOCKOJIBKY OH TOJBKO YIIOJHOMOYEH TIepe/laTh YK€ TOTOBOE
BoJien3bsiBlIeHHE. [10CBUIBHBIM MOKET OBITh M HEJIEECIIOCOOHOE JIUIIO.

14.2 Buabl npeacraBuTe/IbCTBA

ITomHOMOUMS MpCaACTaBUTCIIAAI MOI'YT BO3HHKHYTb B CHIIY 3aKOHA

I[OBCpCHHOCTL OT HMCHHU HNPUIUYCCKOTO JIMIAa BbIAACTCA 3a MNOANUCBIO €TI0
PYKOBOAUTEIIA WM HWHOIO JIMIA, YIIOJJHOMOYCHHOI'O Ha 3TO B COOTBETCTBUMU C 3daKOHOM H
YUPCAUTCIbHBIMU JOKYMCHTAMMU.
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00 AIMUHHUCTPATUBHOI'O aKTad, a TAKKC OBITH OCHOBaHBI Ha JA0TOBOPC
HJIK JOBECPCHHOCTH.

[IpencraBUTEIBCTBO

o0s13aTeNIbHOE 100pOBOJILHOE

OcHoBaHH OcHoBaHHOE OcHOBaHHO OcHoBaHH
O€ Ha 3aKOHE | Ha € Ha JIoroBope | oe Ha
aIMUHUCTPATUBHOM | (KOMMEPUYECKOE) | IOBEPEHHOCTHU
aKTe

Ilpeocmagumenvcmeo,  ocuoeannoe  Ha  3akone. llpu
OCYIIIECTBJICHUHU TPEJCTABUTEILCTBA B CHJIY 3aKOHa He Tpelyercs
JIOTIOJTHUTEIIBHOTO ohopMIIeHUS MTOJTHOMOYM I 3aKOHHOTO
npenctaBurensa. OHO yXe COIEpKUTCA B HOpME 3akoHa. Hampumep,
MPaBO POAMUTEIECH BBICTYNATh OT UMEHU CBOMX HECOBEPIICHHOJIETHHUX
nerei (m. 1 ct. 28 'K P®), onekyHOB — OT MMEHU MOJOINECYHBIX B
Ka4eCTBE MX 3aKOHHBIX mpeacTtaButenei (m. 2 cr. 32 'K PD) BeiTekaror
HenocpenctBeHHO u3 HopM 'K P®. PykoBoaurenu opraHu3zanuil Takxe
JEUCTBYIOT OT MMEHH BO3IVIABIISIEMBIX UMHU IOPUANYECKHUX JIUI[ TAKKE
0€3 TOBEPEHHOCTH.

OcoOeHHOCTSIMU JAHHOTO BHUA MPEICTABUTEIHCTBA 3aKIIFOUAIOTCS
B TOM, 4YTO OHO BO3HMKAe€T HE3aBUCUMO OT BOJICU3bIBICHUS
MPEJICTABISIEMOr0, a TOJHOMOYHUS MPEACTABUTEINISI HEMOCPEICTBEHHO
ONPEACICHHBI 3aKOHOM, T.€. BO3HMKAIOT B CHJIy MOPSIMOTO YyKa3aHUs
3aKOHA BHE 3aBUCHUMOCTH OT BOJIU MPEACTABIAEMOTO.

Ilpeocmasumenvcmeo, 0CHOBAHHOE HA AOMUHUCHMPAMUBHOM
akme.  VICTOYHMKOM  TOJHOMOYMW  MPEACTABUTENS  SIBIACTCA
aIMUHUCTPATUBHBIN akT. Hanpumep, mnpuka3 o Ha3HAYECHWU Ha
JIOJDKHOCTh ONPEAEIICHHOTO JIMIA. Yaie BCero OHo UMEET MECTO, KOraa
OpraH IOPUIUYECKOTO JIMIIA U3/1aeT MPHUKa3 O Ha3HAYCHUHU pabOTHHKA Ha
JNOJKHOCThb,  CBSI3aHHYIO C  OCYIIECTBICHUEM  OIPEACICHHBIX
MpeACTaBUTEILCKUX (QyHKIMHA. [lomHOMOUMS MpencTaBUTENsI B 3TOM
Cllydae OIpEeeTsOTCS H3JaHHBIM aJMUHHUCTPATUBHBIM aKTOM, JHOO
cleAyeT U3 JOKHOCTHOM HWHCTPYKIMU paboTHuka. Hampuwmep,
MpojiaBel] B PO3HUYHOM TOProBiie, KacCUp B OaHKe, MPUEMIIIMK Oaraxa u
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T.I. (1. 1 cT. 182 'K PD).

K »sTtomy BHAy NpeACTaBUTENBCTBA  OTHOCHUTCS  TaKXKe
npeocmagumensbCcmeo, KOTOPOE  OCHOBAHO HA  YleHCmee 8
KOOTIEPaTUBHOW WJIK OOLIIECTBEHHOU opeanuzayuu.  Takoe YJIECHCTBO
co3zaeT y Jr000ro Juiia, BCTYIMAIOIIET0 ¢ HUM B KOHTAKT, YBEpEHHOCTb,
YTO OH UMEET JIeJI0 C MPEACTAaBUTEIEM OpraHU3aluy, YIOJTHOMOYECHHBIM
Ha COBEPIICHUE COOTBETCTBYIOIIEH cnenku. [losTomy mnomHoMouuns
yKa3aHHBIX JIMIl HE HYKHAIOTCS B IHUCBbMEHHOM O(GOPMIICHHH MyTEM
BbIJAYM JIOBEPECHHOCTHU. HO OHM JE€MCTBYIOT TOJBKO J0 TE€X MOP, MOKA
paOOTHUK BBIMOJHAET CBOM OOS3aHHOCTH B  COOTBETCTBYIOIICH
00CTaHOBKE, M3 KOTOPOW OYEBHUIHO SBCTBYET €r0 CTaTyC MPEACTaBUTEIIS
KOHKPETHOW OpraHu3aIuu.

C npyroéi CTOpPOHBI, J1000O€ JIUIO, JOIMYIIEHHOE OpPraHoM
IOPUIUYECKOTO JIMIA K BBIMOJHEHUIO OINPEACICHHBIX JEUCTBUM B
COOTBETCTBYIOIIEH OOCTAHOBKE, JOJDKHO paccMaTpUBATHCS B KaueCTBE
NPEICTAaBUTENSL  OpraHU3alMyd C  NOCICAYIOUIMMU  IPABOBBIMHU
MOCHEACTBUSIMU. [103TOMY THUpPEKTOp Mara3mHa HE MOXET, HalpuMmep,
CCBhLIAThCS Ha TO, YTO paOOTHUK, HAXOAUBIIMICS 3a MPHUIABKOM, HE ObLI
MPOJABIIOM M HE MMEJI MPaBa MpoAaBaTh TOBAP MOKYNATEIIIO.

Ilpeocmasumenscmeo, o0cHoeanHoe Ha 002060pe. Mexny
NPEACTaBIIEMbIM W MOPEACTABUTEJIEM  3aKJIIOYAeTCs  JIOTOBOD,
OTPEEIISIONIUM UX BHYTPEHHUE B3aUMOOTHOIICHHS (OOBIYHO JIOTOBOP
nopydeHusi). IlpaBoBble CBA3U TIpU  MPEACTABUTEIBCTBE HMEIOT
CIOXKHYIO CTPYKTYPy ¢ CKJIQABIBAIOTCS M3 TpPEX CJIECAYIOIINX
OTHOIIICHUH: 1) MEXy MPeICTaBIIEMbIM U MIPEJACTABUTEIEM; 2) MEKIY
MPECTaBUTEIEM M TPETBUM JIHUIOM; 3) MEXIy IpEeACTaBIIeMbIM U
TpeTbuM JIioM. IlepBeie JBa 3BEHA OTOM IEMOYKH OOpa3yrOT
COOTBETCTBEHHO BHYTPEHHIOIO W BHEIIHIOKO CTOPOHBI HETIOCPEICTBEHHO
MPEACTaBUTENBCTBA. OTHOMIEHUS MEXKIY MPEACTABISIEMBIM U TPETHUM
JIMLIOM SIBJISIFOTCS PE3YJBTAaTOM OCYIIECTBIICHUS MPEICTAaBUTEILCTBA U
MIO3TOMY TIPEJICTABUTEIBCKMMH B TOYHOM CMBICIE JTOTO CJIOBa
CUMTATHCSI HE MOTYT.

Pa3zBuTue pHIHOYHOM SKOHOMHUKH TIOBJIEKJIO PACHIUPEHUE KaK
o0beMa COoBEpIIaeMbIX CJICJIOK, TaK M Kpyra y4aCTHUKOB I'pakJIaHCKOIO
obopora.  YCIOXHHUJICS  XapakTep  B3aMMOOTHOIICHUH  MEXIY
CyObEKTaMM PBIHKA, MOSBWIKCH HOBbIE C(HEpbl SIKOHOMUKH, TPEOYIOIINE
CIIeIIMAJIbHBIX MO3HAHUN. DTH OOCTOATEILCTBA MOCITYKHIN MPUIUHON
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JUIsl aKTUBHOTO MCIIOJIb30BAHUSI JOTOBOP MOPYYEHHUs, B OCOOCHHOCTH
€r0 Pa3HOBUIHOCTU — KOMMEPUECKO20 RPEOCmasUumebCcmaa.

C nomoIbi0 Ha3BaHHBIX COMNIAIICHUN TPaXKJIaHE U IOPUIUYECKUEC
Juiia  mOpuoOpenu  BO3MOXKHOCTH — uepe3  IpodeCCUOHATBHBIX
NpEACTABUTENEH pean30BaTh CBOM HMYIIECTBEHHBIE HWHTEPECHI.
JloroBop mopyueHHsi Ha CETOAHSIIHUN JIEHb YXOJIUT OT PEryIupOBaHUS
UCKJIFOYMTEILHO JIMYHOCTHBIX CBSI3€M JIOBEPUTEIBLHOIO XapakTepa.
AKIEHT €ro CcoJepKaHusi CMEMAETC B CTOPOHY PEryIUPOBAHUS
JIEJIOBOTO COTPYAHUYECTBA U TAPTHEPCTBA.

Kommepueckoe npeocmasumensCcmaeo. Kommepueckum
MPEJACTABUTEIEM SIBJISIETCA JIMIO, TOCTOSSHHO UM CaMOCTOSITEIIBHO
MPEJCTaBUTEILCTBYIONEE OT HMMEHM MPEANpPUHUMATENICH  mpH
3aKJIOYEHUM UMM JOTOBOPOB B cdepe MpeanpuHUMATEIHCKOM
nearenbHocTH (1. 1 cT. 184 'K PD).

Comnacio a63. 3 n.l ct. 2 TK P® mox mpeanmpuHUMAaTeIbCKON
NEATEeIbHOCTbI0 TOHUMAETCS CaMOCTOSITEeNIbHAs, OCYIIECTBIIsIeMas Ha
CBOM pHCK JESTENbHOCTh, HANpaBJIC€HHAas Ha CHCTEMATUYECKOE
MOJIy4YeHHE, NMPUOBLIM OT MPOJAXKU TOBAPOB, BBIMOJHEHUS PabOT WIIU
OKa3aHUs YCIOyT JIMIIAMH, 3apEeTUCTPUPOBAHHBIMU B 3TOM KauyeCTBE B
YCTAHOBJIICHHOM  3akoHOM mopsinke. W3 3Toro ciemyer, 4YToO
KOMMEPYECKHUH MPEICTAaBUTEINb TOJKEH OBITh IPEANPUHUMATEIIEM.

JlonyckaeTcsi OTHOBPEMEHHOE KOMMEPUYECKOE MPEICTaBUTEIHCTBO
pa3HBIX CTOPOH B ciaenke. st 3Toro HeoOX0UMO COTJIACHE CTOPOH IO
CIACIKe, a TakXKe B JPyTrHX CIydasx, MPEeIyCMOTPEHHBIX 3aKOHOM.
Hanpumep, ecim KOMMEpPUYECKUM TMPEACTaBUTENIb JICUCTBYeT Ha
OPTraHW30BAHHBIX TOPrax, TO MPEIIOIAraeTcs, 4TO MPEICTaBISIEMbIN
COTJIaCEH Ha OJTHOBPEMEHHOE MPEJICTAaBUTEIBCTBO TaKuM
MpEJCTaBUTEIEM APYrol CTOPOHBI UM JPYTUX CTOPOH, €CIU MHOE HE
oynet gokazaso (1. 2 cT. 184 'K P®D).

OCOOEHHOCTH KOMMEPYECKOTO MPEACTABUTEILCTBA B OTIEIBHBIX
chepax TPEANPUHUMATEIIBCKON  JEATEIIbHOCTH  yCTaHABJIMBAIOTCS
3aKOHOM U UHBIMU MTPABOBBIMU aKTaAMH.

Ilpeocmagumenvcmeo 0e3 noanomouuii. B psae ciaydaeB caenka
(B MHTEpecax HOaHHOTO JiMIla WM OT €ro HMEHHU) 3aKJIIYaeTcs

! Cm.: Tpamanckoe npaso: yuebuuk / mox. pea. C.I1. Ipuuraesa. - C. 93; KommenTapuit
gactu niepBoit ['K P®. M.: pen. xxypHana «XoszsiictBo u npaBoy». @upma «Cmapky», 1995. C.
250.
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HEYMOJIHOMOYEHHbIM  JiUlloM.  MHorga  momoOHBIE  CUTyalluu
BCTPEUAIOTCA B  YUCTOM BHUJE, KOrga MEXAYy YYaCTHHKAMHU
rpaXJaHCKOTO  o0opoTra  BOOOIIE  OTCYTCTBYeT  Kakasi-Tu0o
peBapUTEIbHAS JIOTOBOPEHHOCTD O MPEICTABUTEIIBCTRE.

[IpenacraButenbcTBO 0€3 MOJHOMOYMS HUMEET MECTO, Kak IIpH
OTCYTCTBHUU MOJIHOMOYHMS, TaK W TPHU €ro HEAOCTATOYHOCTH JJIs
COBEpIIICHUS TaHHOU caesiku. Harpumep, B cirydasix, Koraa:

— y JMIa, COBEPIIMBIIETO CIEIKY OT UMEHU JIPYroro, He ObLIO Ha
ATO HUKAKUX MTOJTHOMOYUIA;

— y JIUIA, COBEPIIUBILIETO CIENKY, ObLIM MOJHOMOYUS (HarpuMmep,
OHM OBLIN BBIPAXKEHBI B JOBEPEHHOCTH, B IOTOBOPE MOPYUEHUS), OJTHAKO
JIUIIO BBIIILIO 32 PAMKHU 3TUX MOJTHOMOYUM (MPEBBIIIICHNE TOJTHOMOYH);

— CPOK IPEAOCTABICHHBIX JIMIY TOJTHOMOYMUH YKE UCTEK;

— JUUIO, YHIOJHOMOYUBIIEE APYroro, OTMEHWIO MPEI0CTABICHHbBIC
€My MOJTHOMOYHSI K MOMEHTY COBEPIICHUS CJICIIKU;

— MPEIOCTaBICHHUE TMOJHOMOYMN HE OBUIO HAISKAIIMM 00pa3oM
o opmIIeHO.

Ilpaeoevie nocnedocmeun npedcmagumenbcmea 0e3 NOIHOMOYUU
unu ¢ npeeviuienuem noanomouui. Ilo odOuemMy npaBuiy CHENKUA U
WHBIE FOPUIUYECKUE JICHCTBUS, COBEPIICHHBIE WHUIIMATUBHO OJHUM
JWIIOM, HO OT UMEHU W B HHTEpEcax JAPyroro JMIA, HE MOPOKIAIOT
aBTOMAaTUYECKHU TS MPEICTaBIIEMOIO BO3HUKHOBEHUE
COOTBETCTBYIOIIMX MpaB U 00sg3aHHOCTENU. BMecTe ¢ TeM JeaTebHOCTh
0€3 TOJTHOMOYMUA WM C TPEBBIIICHHUEM ITOJJHOMOYUNA HE SBIISIETCS
HUYTOXKHOUW W TIPU OMNPEJCTCHHBIX YCIOBUSIX MOXKET MOBJIEYh 32 COOOMU
BO3HUKHOBEHHE, UW3MEHECHHE WM MPEKPAlICHHE TPaKIAHCKUX
MIPaBOOTHOIIIECHHUI.

[Ipy OTCYTCTBMHM NOTHOMOYHUM JIE€UCTBOBATH OT MMEHHU JPYroro
JUla WIM TPU TPEBBILICHUU TAKUX TOJHOMOYHUM CHEJKA CUUTAECTCS
3aKJIFIOYEHHOW OT UMEHU M B MHTEPECAX COBEPIIMBIIETO €€ JIUIA, €CIH
TOJIBKO Jpyroe Juio (TMpeACTaBIISIEMbIN) BIIOCIEICTBUU HE OJOOPUT
nannyto caenky (m. 1 ct. 183 I'K PD).

Jlo omoOpeHust CACNKUA TPEACTABISIEMBIM Jpyras CTOpOHA MyTeM
mojauvl  3asiBIICHUSA COBEPIUIMBIIEMY  CHCJIKY  JIMIY WU
MPEJICTAaBIAEMOMY BIPABE OTKA3arbCd OT HEE B OJHOCTOPOHHEM
nopsinke. VICkiroueHne W3 3TOro IMpaBujia COCTABISIOT CIIydau, KOIJIa
MIPU COBEPUICHUU CJICJIKU C HEYIOJIHOMOUYECHHBIM JIMIIOM OHA 3Haja WIH
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JOJKHA ObLIa 3HATh 00 OTCYTCTBHH Y ATOIO JIMIA MOJTHOMOYHMMN 100 O
MPEBBIIICHUU TTPEAOCTABICHHBIX MPEACTABUTEIIO TTOJTHOMOYHH.

[Tocnenyromiee o0a00peHUE CHEJIKU MPEJACTABISIEMbIM CO3/AET,
U3MEHSET M MpeKpallaeT JUYHO JJIs HEro TPakKIaHCKUE TpaBa H
00s13aHHOCTH TI0 TAHHOM CJIeJIKE C MOMEHTA €€ COBEPILICHHUS.

Ecnu npencraBisieMblid 0TKa3zaicsi 0100pUTh CACIKY MW OTBET Ha
NPEMIOKCHHE TIPEACTABISIEMOMY €€ OJ0OpUTh HE TOCTYNWJI B
pa3yMHBI  CpOK, Jpyras CTOpOHa BIpaBe TOTpeboBaTh  OT
HEYNPaBOMOYCHHOTO JIMIIA, COBEPIIUBIIETO CICIKY, WCIOJHCHHUS
CICNIKH JTNOO BMpaBe OTKA3aThCsl OT HEE B OJHOCTOPOHHEM IOPSIKE U
nOoTpeOdOBaTh OT ATOTO JHUIAa BO3MEIICHUS YOBITKOB. YOBITKA HE
MOJIJICKAT BO3MEIICHHUIO, €CJIIM IPU COBEPIICHUHM CACIKHA JpyTas
CTOpOHA 3HaJla WM JODKHA OblIa 3HaTh 00 OTCYTCTBHUU IOJTHOMOYMMA
1160 00 MX MPEBBIICHUH.

14.2 loBepeHHOCTD

JIoBEPEHHOCTb npedcmasisiem coOol NUCbMEHHOe YNOJIHOMOYuUe,
gvloasaemoe OOHUM JUYOM OpYeOMY UNU OpyeuM Jauyam O
npeocmasumenscmea neped mpemoumu auyamu (. 1 cr. 185 'K P®D).

Kak mpaBuio, TOBEPEHHOCTb BBITACTCA JUIS TIOJITBEPIKICHHUS
MOJITHOMOYHUH TIPY HAJIMYWK COTJIACHS TMpeJCTaBUTENS (I0OpOBOJIBLHOE
MPEACTaBUTENLCTBO). B OCHOBE HOOPOBOJIBHOTO TMPEACTaBUTEIHCTBA
JISKUT JOTOBOP MEXKIY MPECTABISIEMBIM U TIpeicTaBuTeIeM. BmecTe ¢
TEM CJeAyeT WMETh B BHIY, YTO BbIJada JIOBEPCHHOCTH II0 CBOCH
IOPUINYECKON TTPUPOJIC TIPEACTABISAET COO0N OJTHOCTOPOHHIOI CIEIKY.
Omna coBepIaercs Mo €ANHOJIMYHOMY YCMOTPEHHUIO TIPEICTABISIEMOTO H
UMEeT IOPUINYECKYI0 CHJIy HE3aBUCUMO OT BOJIM U COTJIAcus
npeacTaBuTeNss. OTO OOYCJIOBJIEHO TEM, 4YTO BO3HHUKAIOIIUME Ha
OCHOBaHUHW JOBEPEHHOCTH TIpaBa y TMPEICTaBUTEIS HE CO3JAI0T
MPENSTCTBUN B OCYIIECTBICHUU €r0 COOCTBEHHBIX TPAXKIAHCKHUX TIPAB,
a TO3BOJISIIOT JACHCTBOBATh OT MIMEHU U B MHTEpEcaxX MPeACTaBIsSIEeMOro.
[lucbMeHHOE YIOJTHOMOYHE Ha COBEPIICHUE CJCIIKH IPECTaBUTEIEM
MOXET OBITh HaIpPaBJIEHO TMPEJCTABIAEMBIM  HEMOCPEJACTBEHHO
COOTBETCTBYIOIIEMY TPETHEMY JIHILY.

[To oOmemy mpaBwIly JOBEPEHHOCTH MOXET BBIAABATHCS TOJBKO
JIEECIOCOOHBIMU  TpakaaHaMu. J[OBEpEeHHOCTH OT WMEHHU JIWIl, He
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nocturmux 14 jer, a Takke OT HMMEHU TpaxJaH, NPU3HAHHBIX
HEEECIOCOOHBIMU, BBIJIAIOT UX POAUTEIH, YCHBIHOBUTEIH, OTIEKYHBI (CT.
28, 29 T'K P®). HecoBepuienHosneTHue B Bo3pacte oT 14 go 18 ner
MOTYT BBbIJJaBaThb JOBEPEHHOCTH C MHUCBMEHHOTO COIJIACHSl CBOMX
poauTenen, ycbiHoBUTENeH, mnomneuntened (cT. 26 'K P®). Takoro
comnacusi He TpeOyercsi, €ciu JOBEPEHHOCTh MPEIOCTaBIsET
MOJIHOMOYHUS  MPEACTABUTENI0O HAa  T€  JICUCTBUS,  KOTOpPBIC
HECOBEPIIEHHOJIETHUN BIPABE OCYIIECTBIATh CAMOCTOSTENBHO (M. 2 CT.
26 TK PO).

B oTnuuue oT noroBopa mopydeHusi, PeryjJupyromnero BHyTpeHHUE
OTHOILIEHUSI ~ MEXAY  MPEACTAaBUTEIEM U MPEICTaBISIEMbIM,
JIOBEPEHHOCTh BBIPAXKaeT COJICPKAHWE BHEIIHUX TPAHUI] MOJHOMOYUM
MpEeJCTaBUTENSA, JCJIETUPOBAHHBIX TMpeacTaBiasieMbiM. OHa sABISETCS
MPABOBBIM OCHOBAHUEM JJIsl YCTAHOBJIEHUS IOPUIUUECKON CBA3U MEKITY
MPEJCTABISIEMBIM M TPETbUM JIMIIOM Yepe3 ACHUCTBUS MPEICTaBUTEIIS.
[TocnencTBusi 1000M CHENKH, COBEPIICHHOW MpEeACTaBUTEIEM B
npeaenax, NPEeJOCTaBICHHBIX €My JOBEPEHHOCTHIO IMOJTHOMOYMH,
SBJISIIOTCSL 00S13aTEIBHBIMU JIJIsI TIPEJCTABISIEMOr0. JTO 03HAYaeT, YTO
MPEJCTABIISIEMbIA HE MOJKET OTKa3aThCsl OT MCIIOJIHEHMS JOroBOpa,
3aKJFOYEHHOTO TMPEJCTABUTEIIEM HAa OCHOBAaHUU BBIJIAHHOW €My
JIOBEPEHHOCTH.

Eciu o0beM © coaepkaHWe TMPaBOMOYUN  MPEACTABUTES,
3a()UKCUPOBAHHBIX B JIOTOBOPE TMOPYYEHHUS, M 3aKPEIUICHHBIX B
JIOBEPEHHOCTH HE COBMAJAIOT WM HOCAT MPOTHUBOPEUYUBHINA XapakTep,
TO TIPUOPHUTET JUIsi TPABOOTHOIICHHUS MEXIY IPEJACTABISIEMbIM M
TPETHUM JIMIIOM HMMEIOT MpaBWJIA, 3aKPEIJICHHbIE B JOBEPEHHOCTH.
[IpaBa 1 0053aHHOCTH TIPEJCTABISIEMOr0, BO3HUKAIOIINE HA OCHOBAHUU
CHEJIOK, COBEPIIECHHBIX IMPEICTABUTEIIEM, OIPEICIAIOTCS HCXOAS W3
MOJTHOMOYMH MPEJCTaBUTENS, 3aKPETIICHHBIX B JOBEPEHHOCTH.

TpeboBanusi, npeabsB/sieMble K J0BePeHHOCTH. [[0BepEeHHOCTh
KaK Jiro0asi rpakJIaHCKO-TpaBoBasi CHEIKA, JOJKHA COOTBETCTBOBATH
001IMM TpeOOBaHMSIM, YCTAHOBJIICHHBIM 3aKOHOM. DTO O3HA4YaeT, 4YTo:

— JIOBEPEHHOCTh MOXET OBbITh BbIJIaHA TOJIKO Ha COBEpIICHUE
IIPABOMEPHBIX IOPUINYECKUX ACUCTBUN;

— BOJISI MPEACTABIIEMOTO JOJDKHA (POPMHUPOBATHCS CBOOOJHO U
COOTBETCTBOBATh BOJICHU3BSBICHHUIO, 3aKPEIJICHHOMY B COJEPKaHUU
JIOBEPEHHOCTH;
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— JIOBEPEHHOCTh HE JIOJKHA ObITh 3aBEJOMO MPOTHMBHON OCHOBaM
IIPaBONOPSAIKA U HDABCTBEHHOCTH,;

— JIOBEPEHHOCTb, BBIJIAHHAS IOPUIMUYECKOMY JIMIy, MOXET
JOIYCKaTh TOJBKO COBEPIIEHUE CJIEIOK, HE MPOTUBOPEYAIIUX €ro
CHeIUaIbHON TPaBOCYObEKTHOCTH.

[Tomumo o0mux  TpeOOBaHUN  JIOBEPEHHOCTH JOJ>KHA
COOTBETCTBOBATh U LEIOMY DSy CICAYIOMMX CICHUAIBHBIX MPABUIL,
HECOOJII0ICHUE KOTOPBIX BICYET €€ HEACHCTBUTENLHOCTD, B TOM YHUCJIE:

1) JIOBEPEHHOCTh JOJDKHA OBITh OGOpMIICHA HaJICKaIUM
obpazom. B cootBercTBuM ¢ 1. 1 cT. 185 'K PD® noBepeHHOCTh MOXKET
CyHIECTBOBATh M HMETh IOPUANYECKYIO CHIIy TOJBKO B IHUCHbMEHHOU
hopme;

2) B ATOM JOKYMEHTE JOJIKHBI OBITh YETKO 3a()MKCHPOBAHBI
MTOJTHOMOYHS ITPEICTAaBUTEA.

B cnyyasx, nopsMO NOpEeayCMOTPEHHBIX 3aKOHOM, B HMHTEpecax
YYaCTHUKOB TPa)kJaHCKOTO 000pOTa MPEeayCMOTPEHBI TOBBIIICHHBIE
TpeboBaHuss K (QopMe JOBEPEHHOCTH. ODTO  3aKJIIOYAcTCs B
HEOOXOJMMOCTH YJIOCTOBEPEHHUS JOBEPEHHOCTH, 3aKJIIOYEHHOW B
npocroii mucbMeHHoi ¢opme. Corimacho m. 2 cr. 185.1 T'K P®
JIOBEPEHHOCTh Ha COBEPIICHUE CAEJOK, TPEeOYIOIMX HOTapUAIBHOM
dbopMbl, Ha TIoAAavy 3asIBJICHUN O TOCYJIapCTBEHHOW PErucTpaluu mpas
WU CHENOK, a TaKXke Ha paclopsKEHUE 3aperuCTPUPOBAHHBIMUA B
rOCYJIapCTBEHHBIX pPEECTpax MpaBaMu JOJKHA OBITh HOTapUAIBHO
YIOCTOBEPEHA, 33 UCKIIFOUEHUEM CITYy4aeB, MPEIYCMOTPEHHBIX 3aKOHOM.

B JXM3HM BO3HMKAIOT CUTYaIlMH, KOTJa TpakaaHaM HEOOXOIUMO
CPOYHO YAOCTOBEPUTH CHENIKY Y HOTAPUYCa B MECTaX UX OTCYTCTBHUS B
CUIy TPYAHOAOCTYHMHOCTH, JUOO psiga JAPYrux  OOBEKTUBHBIX
oOctosiTenbeTB. JJIst TaKUX CiiydyaeB B COOTBETCTBUU ¢ 1. 2 cT. 185.1 'K
P® Kk HOTapuaJbHO YJIOCTOBEPEHHBIM JOBEPEHHOCTSIM  3aKOH
MIPUPABHUBACT:

1) IOBEPEHHOCTA BOEHHOCIYKAIIUX WU JPYTUX JIAL, HAXOIAIINXCS
Ha U3JICYECHUU B TOCIUTAIISIX, CAHATOPHUSAX U JIPYTMX BOCHHO-JIEUECOHBIX
VUPEKICHUSAX, YIOCTOBEPECHHBIE HAYAJbHUKOM TaKOTO YUYpEKICHUS,
€ro 3aMeCTUTENIEM M0 MEIUIHMHCKOM 4YacTH, a MPU HUX OTCYTCTBUH
CTapIIAM WJIU JICKYPHBIM BPpA4uOM;

2) TOBEPEHHOCTH BOEHHOCIYXKAIUX, a B MYHKTax IUCIOKAIlUH
BOMHCKHUX YacTed, COCIMHEHUW, YUYPEKJICHUHA U BOCHHO-YUYEOHBIX
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3aBEJICHUI, TJi€ HET HOTapUaJbHBIX KOHTOP U JIPyTMX OPTraHoOB,
COBEpPLIAIONIMX HOTapUallbHbIE JEUCTBUSA, a TaKXe€ JIOBEPEHHOCTHU
padouux © CAOyXKalluX, 4YWICHOB HX CeMed H YICHOB CeMei
BOCHHOCITY>KAIIIUX, YOCTOBEPEHHBIE KOMaHIUPOM (HaYaJIbHUKOM ) 3TOU
YacTH, COCIMHEHUS, YUPEXKIACHUS UIIH 3aBEACHUS;

3) MOBEPEHHOCTH JIUI, HAXOAIIMNXCS B MECTaxX JUIIECHUS] CBOOO/IBI,
YAOCTOBEPEHHbIC HAYAIBHUKOM COOTBETCTBYIOIIETO MECTa JIMIICHUS
CBOOO/IBI;

4) NOBEPEHHOCTH COBEPIICHHOJETHUX JI€ECIIOCOOHBIX Tpa)aH,
NPOXKUBAIOIIMX B  CTAI[MOHAPHBIX  OPraHMU3alUsAX  COI[MAJIBLHOIO
OOCITy’>)KMBaHUs, KOTOpPbIE YAOCTOBEPEHBI AIMHUHHUCTpPAIIMEH ATOM
OpraHu3aIu WIn PYKOBOJUTEIEM (ero 3aMECTUTEJIEM )
COOTBETCTBYIOILIETO OpraHa COIMAIbLHOMN 3aIUThl HACEJICHHUSI.

loeepennocmv Ha noayuenue 3apaboOmMHOU nNAAmMbl U UHBIX
MJIaTEXKEW, CBS3aHHBIX C TPYJIOBBIMH OTHOIICHHUSIMH, HAa TMOJy4YCHUE
BO3HArpakJC€HUs aBTOPOB U u300peTaresieil, MEHCUM, MOCOOUui Hu
CTUIICHIWN WM Ha MOJy4YEHUE KOPPECHOHAECHIIMH, 332 HCKIIOUYECHUEM
IIEHHOW KOPPECTOHACHIIUH, MOKET ObITh YJIOCTOBEPEHA OpraHu3alluei,
B KOTOPOM JOBEpUTENIb padOTaeT WIM YYUTCA, U aIMUHHCTpaIyeu
CTaI[MOHAPHOTO JICYEOHOTO YUPEKIEHHUS, B KOTOPOM OH HaXOJMUTCS Ha
u3jieueHuu. Takasi TOBEpEHHOCTh BbIJIAe€TCs OECIIIATHO.

Losepennocmv om umeHu w0OpuoUYecKko2o auya IOJKHA OBbITh
NOANMCAaHa PYKOBOJUTEIIEM WM WHBIM JIMIIOM, YIOJHOMOYEHHBIM Ha
TO B COOTBETCTBUM C 3aKOHOM U YUPEIUTEIbHBIMU JIOKYMEHTAMHU C
MPUJIOKEHUEM TIe4aTH ATON OpraHu3aIuu.

Losepennocmv  6cecoa  Aengemcs  UCKIIOYUMENbHO  CPOYHOU
coenxou. B coorBerctBum co cr. 186 'K PD eciu B goBepeHHOCTH
CPOK €€ JICWCTBUS HE yKa3aH, OHA COXPAHSET CUIy @ meyeHue 0OHO20
2o0a co IHs ee coBepuieHus. Eciy B I0BEpeHHOCTH HE yKa3aHa JaTa ee
COBEpIIIECHUS], TO OHA SIBJIACTCS. HUUTOXKHOU, TO €CTh HE TOPOXKIAIOIIEH
MpaBOBBIC MOCJIEACTBUS. VICKiItoueHre U3 OOIIEero MpaBuiia COCTaBISET
YAOCTOBEPEHHAs]  HOTAapUYyCOM  JIOBEPEHHOCTb,  BBIJAHHAs IS
COBEPUICHUA JCUCTBUU 3a TPAHUIIEM M HE COAEpKallasg yKa3aHHUE O
CpOKE €€ JHeUCTBUA. Takas JIOBEPEHHOCTb COXpPAaHAET CUIY HO0 €€
OTMEHBI JIMI[OM, BbIJIABIIIUM JJOBEPEHHOCTD.

losepennocmo A6nsiemca UMEHHLIM OOKYMEHMOM. ITO O3HAYaeT,
YTO B JIOBEPEHHOCTU JOJDKHO OBITh 00s3aTE€IbHO YKa3aHO JIMIIO,
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KOTOPOMY OHa BBIJJaHA, a TaKXE€ JHUIO, KOTOPOE COCTaBUJIO
TOBEPEHHOCTh. [Ipy 3TOM MOBEpPEHHOCTh MOXKET OBITh BBIJJaHA KaK Ha
MMsI OJTHOTO JIMIA, TaK M HA WM HECKOJbKHX JHIl, KOTOPbIE MOTYT
BBICTYNaTh KaK COBMECTHO, TaK KaXJbld 1O OTJAEIbHOCTH.
JlomyckaeTcs Bplga4a JOBEPEHHOCTH OT UMEHU HECKOJIBKUX JIUII.

IlepenoBepue. JInio, KOTOPOMY BbIJaHAa JOBEPEHHOCTH, IIO
o0111eMy MpaBuly JOJDKHO JIUYHO COBEPIIUTH TE€ JIEUCTBUS, HA KOTOPbHIC
OHO YMNOJHOMOYEHO MPEACTABIAEMbIM. BmecTe ¢ TeM npu HalIU4yuu
ONPEACICHHBIX YCIOBUM  MPEACTABUTENIb MOXKET IE€PEIOBEPUTH
COBEPIIICHUE 3TUX JICUCTBUU NPYroMy JHUIlY. DTO BO3MOXHO B JIBYX
cinyvasx (1. 1 ct. 187 'K PO):

— €CIM  MPEACTABISEMbIM  YIIOJHOMOYMJI €ro B  CamMoM
JIOBEPEHHOCTH;

— €CJIM NPEJCTaBUTEIb BBIHYXKJEH K 3TOMY CHJIOIO OOCTOSATENLCTB
7. OXpaHbl HWHTEPECOB JIMIA, BBIAABIIETO JOBEPEHHOCTh U
JOBEPEHHOCTh HE 3ampemiaeT nepeaoBepue (Tsokenas  OO0JIE3Hb
MpEJCTaBUTENSA, CTUXUIHOE O€/ICTBUE, B CBSI3U C UEM IPEACTABUTEIb HE
MOXET BBINIOJIHUTh IOPYUYEHUE, U T.I1.).

[IpencraButenb, nepeaaBIIMi CBOM IMOJIHOMOYHS APYroMy JIHILY,
JTOKEH HM3BECTUTh 00 ATOM IIPEJICTABIISIEMOTO B Pa3yMHBIM CpPOK H
COOOIIUTh €My HEOOXOJMMbIC CBEACHHUS O JIMIE, KOTOPOMY Iepe/laHbl
noiHoMouusi  (3amectutens). B mpoTUBHOM — ciydae — BeA
OTBETCTBCHHOCTh 3a JICMCTBHUS  3aMECTHUTENSI  BO3JIaraeTcs  Ha
MPEJICTAaBUTENS, IEPEABIIETO0 CBOU MTOJTHOMOYHMS, KOTOPBIM OTBEYAET 3a
HUX KaK 3a CBOU COOCTBEHHBIE.

[To obmieMy mpaBuily MpeACTaBUTEb, MEePeAaBIINN MOJTHOMOYHS
IpyroMy JUIy B  TOpSAKE  TEpPeloBEpUs, HE  YTPAuMBaET
COOTBETCTBYIOIIME IOJIHOMOYMS, €CIIM HWHOE€ HE YKa3aHO B
JOBEPEHHOCTH UJIM HE YCTAHOBJIEHO 3aKOHOM.

JIoBEpEeHHOCTh, BbIAaBacMasi B TMOPSJKE IEPEIOBEPHUS, JIOJKHA
ObITh HOTApHAJIBHO YAOCTOBEPEHA, 3a MCKIIOUEHUEM CIy4aes,
npeaycMoTpeHHbIX 1. 3 ¢T. 187 I'K P® (moBepeHHOCTH, BhIaBacMas B
MOpSAJIKE  TEPEeAOBEpUs]  IOPUAWYECCKUM  JIMI[AM, PYKOBOJIHUTEISIM
dbuIMaaoB U NPEACTABUTEIHCTB IOPUANYSCKUX JINI).

Cpok Oeticmaust 008epeHHOCMU, 8blIOAHHOU 8 NOPAOKe nepedosepus,
HE MOKET MPEBBINIATh CPOKA JIEMCTBUS JIOBEPEHHOCTHU, HA OCHOBAHUH
KOTOPOM OHa BbIJIaHA.
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llepedosepue He Oonyckaemcsi B OTHOILICHUU JOBEPEHHOCTEH,
BBIJJAHHBIX Ha TMOJy4YeHHE 3apa0OTHOWM IJIaThl M MHBIX IIJIATEXKEH,
CBSI3aHHBIX ~ C  TPYJOBBIMH  OTHOIICHUSIMM;  Ha  MOJy4YEHUE
BO3HArpaXkJeHUs aBTOPOB M H300peTareieil, IeHCHUM, MNocoOui u
CTUIICHJWN WA Ha MOJYYEHHUE KOPPECIOHJICHIIUU, YIOCTOBEPEHHBIX
opraHu3aiedi, B KOTOpOM JOBepUTENb pabdoTaeT WM YYUTCA, U
aAMUHHUCTpAIMe CTAIIMOHAPHOTO JICYEOHOTO YUPEKJCHUS, B KOTOPOM
OH HaXOJMTCSI Ha U3JICYEHUH.

llocneoyrowee nepedosepue, TO €CTh Mepejada IMOJHOMOYHI
JUIIOM, TIOJIYYHUBIIUM ATH TIOJIHOMOYMSI B pe3yJibTaTe IepeaoBepus,
IpYyroMy JIMI[y HE€ JONYCKaeTCs, €CJIM HHOE€ HE MPEIyCMOTPEHO B
MEPBOHAYAIBHOM JOBEPEHHOCTH WJIM HE YCTAHOBJICHO 3aKOHOM.

Buabt  jgoBepeHHocTeii.  JlelicTBylolliee  3aKOHOAATEIHCTBO
peAyCcMaTpPUBAET HECKOJIBKO BUJIOB JIOBEPEHHOCTEN. B 3aBUCMMOCTH OT
o0beMa M XapakTepa COAEPKAIMXCS B JOBEPEHHOCTH IMOJTHOMOUMMA
MpEACTaBISIEMOIO  MPUHATO  pa3iauyarh TeHepaidbHble (001Iue),
CIELMAIBHBIE U PA30BBIE TOBEPEHHOCTH.

I'enepanvnas 0osepennocms NpeaCTaBISIET COOON TOBEPEHHOCTD,
KOTOpasi YIOJHOMOYUBAET MPEACTABUTENSI Ha COBEPIICHUE ITUPOKOTO
Kpyra CJIEJIOK M JpYTrux HOPUAAYECKHX JECUCTBHM, CBSI3aHHBIX, Kak
NpaBWJIO, CO BCEM OOBEMOM JEATCIHLHOCTH MPEICTABISIEMOrO.
WckmroueHre MOryT COCTaBIIATh IEUCTBUS, KOTOPhIE MOTYT COBEPIIICHBI
NPEACTABISIEMBIM TOJIBKO JIMYHO. Takash JOBEPEHHOCTh BBIAAETCS
oObIYHO GuIHaAIaM M TPEACTABUTEILCTBAM Iopuanueckoro juia. OHa
MOKET OBITh BbIJJaHA KOMMEPUYECKOMY TPEACTABUTENIO, MTPEICTABUTEIIO
rpaXJIaHWHA, HAJl KOTOPHIM YCTAaHOBJIEHO MONEYUTEIHLCTBO B (opme
naTpoHa)ka, yIpaBAIONIEMY TIPU  JIOBEPUTEIHHOM  yIPaBICHUU
umytiectBoM (cT. 38, 41 'K PD).

Cneyuanvnasn 006epPeHHOCmb npeoocmasusiem paBo
MPEJCTAaBUTEII0 COBEPIIATh OMPEACICHHOE KOJIMYECTBO OJHOPOIHBIX
CHCJOK  WIM  HHBIX  IOPUAMYECKHX  JEUCTBUA  OT  HUMEHU
npejcTaBisieMoro. B crenuanbHONM TOBEPEHHOCTH JIMOO OYEPUUBAETCS
ompeneneHHas  cdepa  JIEITEABHOCTH  MPEACTaBUTENS,  JHOO
MEPEUUCIAIOTCS KOHKPETHBIE, KaK MPaBUJIO, OJTHOPOIHBIE BO3MOXKHBIE
nercTBusa npeactaButens. Hanpumep, crneruanbHol OyJIeT CUMTATHCS
JIOBEPEHHOCTh, BbIJJaHHAS aJBOKATy Ha BEJICHUE Jieja B CyJIE.
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Pazoeasa Ooeepennocmb BBIJACTCS HAa COBEPIICHHE OIHOU
KOHKPETHOM CIEIIKM WJIM WHOTO IOPUAMYECKOro neuctsusa. Hampumep,
MOJYyYEHHUE TMOYTOBOTO MEPEBOJA, MOKYIKA J0Ma, MOJYyYEHUE TOBApa,
COCTAaBJICHHE aKTa U T.II.

IIpexkpaimenue  Jd0BepPeHHOCTH. JleMCTBHE  HOBEPEHHOCTH
MPEKPAIIACTCS MPU HATUYHUH CIEAYIOIUX 00CTOSTEIbCTB:

1) ucredyeHus cpoka JOBEPEHHOCTH;

2) OTMEHBI JOBEPEHHOCTH JIMIIOM, BBIAABIIMM €€, WJIM OJHUM W3
JIWI, BBIJIABIINX JOBEPEHHOCTh COBMECTHO, MpPU 3TOM OTMEHA
JIOBEPEHHOCTH COBEPIIIAETCS B TOM xe ¢hopme, B KOTOpOM ObLIa BblJaHA
JIOBEPEHHOCTH, JIMOO B HOTApUAIBHOU (opMme;

3) oTKa3a nuila, KOTOPOMY BbIJIaHA JIOBEPEHHOCTh, OT MOJHOMOYMH;

4) mpexkpaiieHusi IOPUANYECKOTrO JIUIA, OT UMEHU KOTOPOro WU
KOTOPOMY BBIJIaHA JIOBEPEHHOCTh, B TOM YMCJE B PE3YJbTaTE €T0
peopranuzanuu B (popme pasziesieHus, CIUSHUS WIK TPUCOSTUHECHUS K
JIPyroMy IOPUANYECKOMY JIUILY;

5) cMepTH rpakAaHWHA, BBIAABIIETO JOBEPEHHOCTh, MPU3HAHUS €T0
HEJIEeCIOCOOHBIM, OTPAHWUYEHHO JICECIIOCOOHBIM WM  0O€3BECTHO
OTCYTCTBYIOIINM;

6) cMepTH TpaxJaHUHA, KOTOPOMY BBbIJJaHA JOBEPEHHOCTD,
MPU3HAHUS €r0 HEeJIeeCOCOOHBIM, OTPAHMYEHHO JEECIOCOOHBIM WM
0€3BECTHO OTCYTCTBYIOIINM;

7) BBEJEHUSI B OTHOLICHUU MPEACTABIIEMOTO WU MPEACTABUTENS
Takol TMpoueayphl OaHKPOTCTBA, MPU KOTOPOM COOTBETCTBYIOIIEE
JIMIIO YTPAYUBAET IIPABO CAMOCTOSITENIBHO BBIJIABaTh JIOBEPEHHOCTH.

JIno, KOTOpOMY BBIJIAHA TOBEPEHHOCTH, BO BCSIKOE BPEMSI MOXKET
OTKa3aThCs OT MOJHOMOYHM, a JIMIO, BBIIABIIEE JOBEPEHHOCTh, MOXKET
OTMEHHUTH JTIOBEPEHHOCTh WJIM MEPEAOBEPHUE, 32 MCKIIOYEHUEM CITydas,
npenycmoTrpeHHoro cr. 188.1 I'K P®. Cornamienue 00 oTKaze OT 3THX
MpaB HAYTOXKHO.

be3oT3biBHAs JTOBEPEHHOCTH NpeaCTABJISIET codo
JOBEPEHHOCTb, B  KOTOPON  MNPEACTABISIEMBbIA  YKa3blBaCT B
JIOBEPEHHOCTH, BBIJAHHOMW  MPEACTABUTENIIO, HAa TO, YTO 3Ta
JIOBEPEHHOCTh HE MOKET OBbITh OTMEHEHa JI0 OKOHYaHMS CpOKa €€
JNEUCTBUA JIMOO MOXKET ObITh OTMEHEHA TOJIbKO B MPEIyCMOTPEHHBIX B
noBepeHHocTH ciay4dasax (ct. 188.1 'K PD).
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OHa 3akmwoyaeTcs B IENSAX MCHOJHEHUS WA O0O0ECIEeUCHUS
WCIIOJTHEeHHS 0053aTeIbCTBA, MPEACTABIIEMOro Iepe/l MpeICTaBUTeIIeM
WId JIMIaMH, OT HMMEHHM WJIM B HHTEpecax KOTOPBIX JEHCTBYET
MpeJCTaBUTENb, B CIydasX, €CJIM TaKoe 00s3aTeIbCTBO CBS3aHO C
OCYIIECTBJICHUEM MPEANPUHUMATEIILCKON AEATEILHOCTH.

bezom3vienaa oOoseepennocms Mmoxcem 0blmb OmMMEHEHA B
CHEAYIONIIMNX CIydasx:

— TOCJIe TIPEKPAIICHUS TOTO 0053aTeIbCTBA, JJII UCIIOTHEHUS WIN
oOecrieyeHurs UCITOTHEHUsI, KOTOPOTO OHA BHIJIAHA;

— B J1000€ BpeMs B cllydae 3JIOYNOTPEOJICHUS IMpeaCTaBUTEIEM
CBOMMH IIOJJHOMOYMSIMM, PABHO KaK M MNP BO3HUKHOBEHUHU
00CTOSITEILCTB, OYEBUIHO CBHUACTEIBCTBYIOIIUX O TOM, YTO JAHHOE
3JI0yTIOTPEOICHUE MOXKET MPOU30UTH.

be3oT3pIBHAsE ~ TOBEPEHHOCTh  JOJDKHA  OBITh  HOTapHAJIbLHO
y,ZLOCTOBepeHal U COJEpXKaTh NPSMOE YKa3aHUE Ha OrpPaHUYCHUE
BO3MOKHOCTH €€ OTMEHBI B cooTBeTcTBUH C II. 188.1 'K P®. JIumo,
KOTOPOMY  BBIJJaHa  OC30T3BIBHAs  JOBEPEHHOCTh, HE  MOXKET
MEePEIOBEPUTH COBEPIIICHUE ICHCTBUI, HA KOTOPbIE OHO YIIOJTHOMOYEHO,
JIPyTroMy JIMIY, €CJIM HTHOE HE MPEAYCMOTPEHO B IOBEPEHHOCTH.

Ilocneocmeusa npekpauienua 0ogepennocmu. IlpexpameHue
JIOBEPEHHOCTH MPEANOJaracT COBEPIICHUE OMNPEACICHHBIX JICHCTBUM,
npeaycMoTpeHHbIX cT. 189 I'K P®. Jluno, BeiIaBIee 1OBEPEHHOCTh U
BIOCJICJICTBUA OTMEHMBIIIEE €€, 00s13aHO M3BECTUTh 00 OTMEHE JIUIIO,
KOTOPOMY JOBEPEHHOCTh BBIJ]JaHA, a TaKXKE€ HM3BECTHBIX €My TPEThbUX
JMI, ISl TIPEICTAaBUTEIbCTBA TEpell KOTOPHIMH JaHAa JOBEPEHHOCTb.
Takas >xe o00s3aHHOCTH BO3JaraeTcsi Ha MPABONPEEMHUKOB JIHIIA,
BBIJIABIIECTO JIOBEPEHHOCTh, B CIIydasX €€ MNOpeKpalleHus 1o
OCHOBAaHUSAM, IpeaycMOTpeHHbIM I.I. 4 1 5 m. 1 ct. 188 'K PO mipm
peOpraHu3au KPUIAYECKOro JHulla Ju00 CMEpTH TpakaaHWHA
BBIJIABIIINX JIOBEPEHHOCTb.

[IyOnM4YHOCT,  CBEIEHMH O  MPEKpPallCeHHWH  JOBEPEHHOCTHU
obecrieunBaeTcs cleayromuM obpazoM. CBEAEeHHS O COBEPILICHHON B
HOTapuajabHOU (OpMe OTMEHE JOBEPEHHOCTH BHOCSATCS HOTApUYCOM B
peeCTp HOTapHAIbHBIX IEUCTBUMN, BEICHUE KOTOPOTO OCYIIECTBIISETCS B

! Meroanueckre pekOMEHIAIMH 110 YIOCTOBEPEHHUIO JOBEPEHHOCTEH (m. 11.1) /
Pemennem IIpaBnenus ®enepanbHoil HoTapranbHOM nmanatel oT 18 utons 2016 r. (mpotokon Ne
07/16)) /I https://base.garant.ru/71498208/#block 1100
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AeKTpOoHHOM (dopme, B mopsake, ycraHoBieHHOM cT. 34.3 OcHoB
3akoHomarenbcTBa Poccuiickon ®epepaumum o Horapuare ot 11
despaist 1993 r. Ne 4462-1.

B oTHOIIEHUN OCTAJIBHBIX JOBEPEHHOCTEW CBEIECHUS 00 OTMEHE
JIOBEPEHHOCTH MOTYT OBbITh BHECEHBI B PEECTp PACHOPSIKEHH 00
OTMEHE JOBEPEHHOCTEHW, BEICHUE KOTOPOrO OCYIIECTBISIETCS B
anekTpoHHor (Gopme. CBeneHuss 00 OTMEHEHE JOBEPEHHOCTH
MPENOCTABIAOTCA HEOTpaHWUYEHHOMY Kpyry sl DenepanbHOU
HOTapUaJbHOW MAJIATOM €KEIHEBHO W KPYIJIOCYTOYHO O€3 B3UMaHMUS
IJIaThl C KCHOJIb30BaHUEM HH(OPMAIIMOHHO-TEIEKOMMYHHUKAIIMOHHOM
cetu «HTEpHETY.

Kpome Toro, cBeneHusi 0 COBEPIIEHHOM B MPOCTOM MUCbMEHHOU
dbopMe OTMEHE JOBEPEHHOCTH MOTYT OBITh OIYOJIMKOBaHbI B
opuIIMaTFHOM HM3/IaHUHM, B KOTOPOM OIYyOJMKOBBIBAIOTCS CBEACHUS O
OaHKpOTCTBE. B »3TOM ciyyae MOANKWCHL Ha 3asBICHUM OO0 OTMEHE
JTIOBEPEHHOCTH JOJDKHA OBITh HOTApUAJIbHO 3aCBHUACTEILCTBOBaHA. [Ipu
3TOM TPETHH JIUIA CUUTAIOTCS U3BEIICHHBIMU 00 OTMEHE JOBEPEHHOCTH
M0 MCTEUCHUHU MeECsSla CO JHS YKa3aHHOM IMyOJMKaIlMu, €CJIM OHU HE
OBLIM U3BEIICHBI 00 OTMEHE JOBEPEHHOCTH paHeez.

Cpoku uzeewienusn 006 ommene oosepennocmu. Eciiv TpeTbn nuia
HE OBUIM U3BEIICHBI 00 OTMEHE JOBEPEHHOCTH paHEE, OHM CUHUTAIOTCS
U3BCIICHHBIMU O COBEPIICHHOW B HOTApUAIbHON (Qopme OTMEHe
JIOBEPEHHOCTH Ha CJIEIYIONINI JE€Hb MIOCJIE BHECEHUS CBEJICHUI 00 ATOM
B PEECTP HOTApUAJIbHBIX JIEMCTBHH, a O COBEPIICHHOW B MPOCTOU
MMChbMEHHOU (opMe OTMEHE JTOBEPEHHOCTH - Ha CICAYIOUIUA JICHb
MOCJIE BHECEHHMSI 3TUX CBEJCHHI B PEECTp PACHOPSIKEHUN 00 OTMEHE
JIOBEPEHHOCTEH WJIM MO HWCTEYEHWH OJIHOTO Mecsla Cco  JIHS
ONyOJIMKOBAHMS TaKWX CBEACHUM B O(UIIMATIBHOM H3JaHUM, B KOTOPOM
ONyOJIMKOBBIBAIOTCSI CBEJICHUSI 0 OAHKPOTCTRE.

Ecnu TpeTtbemy nuily mpeabaBiIeHa JOBEPEHHOCTh, O MPEKPAICHUN
KOTOPOM OHO HE 3HAJIO ¥ HE JIOJDKHO OBLIO 3HATh, IIpaBa U 003aHHOCTH,
NpUOOPETEHHBIEC B pe3yJIbTaTe NEUCTBUM I, MOJHOMOYHS KOTOPOTO

! Begomoctn cwe3ga HapoaHbix aenytatoB Poccuiickoit @enepanun u BepxoBHOro
Cogsera Poccuiickoit ®enepanuu. 1993. Ne 10. Cr. 357.

2 TlocTaHOBIICHHE [Mnenyma BepxoBHoro Cyma P® ot 23 wmrons 2015r1. Ne25 «O
MPUMEHEHUHU CyJJaMHd HEKOTOPBIX MOJ0KEeHUU pazzaena | yactu neppoii ['paxaaHckoro kogekca
Poccutickoit ®enepanun» (. 132) // bronnerens BepxoBaoro Cyma Poccuiickoit @eneparnmm.
2015. Ne 8.
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MPEKpAICHbl, COXPAHSIOT CHIYy ISl [OPEACTaBISEMOTO U €r0
nmpaBonpeeMHUKOB. C MOMEHTa MNpPEKpalleHUs TOBEPEHHOCTH JIHIIO,
KOTOPOMY OHa BbIJaHa, WM €ro MPaBONPEEMHUKH OOsI3aHBI
HEMEJJIEHHO BEPHYTh JJOBEPEHHOCTb.
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IJIABA 15. CPOKH. HCKOBASA JABHOCTbD

15.1 IlonsTHE, MOPAAOK UCYMCJICHUS U BUABI CPOKOB B
rPa:KIaHCKOM IpaBe

Cpokn B TrpaxkIaHCKOM TMpaBe IPEJICTABISIOT  COOOM
omnpeNesieHHbI nepuon (0Tpe3ok), JUOO MOMEHT BO BPEMEHH, C
HACTYIUIEHUEM KOTOPOIO CBSI3BIBAKOTCA ONPEACICHHBIE IPABOBBIC
MOCJIC/ICTBUSL.

Ilenv cpokoe 3akmoyaeTcd B TPUIAHUHA  ONPEACIECHHOCTH
MPABOBbIM OTHOUIEHUSIM TMOCPEICTBOM YCTAHOBJIEHUS BPEMEHHBIX
MPEEIOB  OXpaHbl  MHTEPECOB  YYACTHUKOB  COOTBETCTBYIOIIMX
OoTHOIIeHUH. TakuM 00pa3oM, CpPOKH BBINOJHAIOT PETYISTUBHYIO
(GYHKIMIO HOPM IpaXkIaHCKOTO MpaBa.

B MexaHusme rpakIaHCKO-IPABOBOTO PETYJIUPOBAHUS CPOKH
MPEACTaBIISIIOT CO00M 0COOYI0 Pa3sHOBUIAHOCTh HOPUIUYECKUX (PAKTOB.
Comnacho c1. 190 I'K PO cpok MOXKET onpenensaTbecsi TpeMsi Crnoco0amu:
MyTEM yKa3aHHUsl Ha COOBITHE, KOTOPOE JOJKHO HEU30EKHO HACTYIIUT,
KUIEHJAPHOW aToOM, a TAKXKE UCTECUCHUEM IEPUOJia BPEMEHU, KOTOPBIM
UCUYUCIISICTCS TOAAMHU, MECALIAMU, HEJIEJIAMU, JHAMU WU YaCaMH.

3a HadalO KAJCHIAPHOrO JHS NPUHUMAETCSI MOMEHT BPEMEHH,
cootBeTcTBYtOmMi 00 wacam 00 munytam 00 cexyHmam. 3a OKOHUYAHUE
KQJIEHJAPHOTO JHSA MPUHUMAETCSI MOMEHT BPEMEHH, COOTBETCTBYIOIIUM
24 gacam 00 munyTam 00 cekyHaam.

Ecnau cpok ompezensiercsl ykazaHueM Ha COOBITHE, TO UMEIOTCS B
BUy JUIIb OyJaylIMe COOBITHSI, KOTOpBIE JOJDKHBI HEU30€KHO
HAaCTYNUTh (JIYHHOE 3aTMEHHUE, CMEPTh YEJIOBEKA U JIp.).

HecmoTpst Ha Hanmuuue pa3HOOOPA3HBIX MOAXOJIOB K OMPEICIECHUIO
NEPUOJIOB BPEMEHU, [JIs TPHUIAHUS OIPEJCICHHOCTH TPaXKIAHCKUM
MPaBOOTHONIEHHUSIM  3akoHomaresremMm B cT. 191-194 TK PO
MPEIYyCMOTPEHO €AUHOE TMPABUIIO OMPEACICHHUS Hayajla U OKOHYAHUS
CpoKa.

Tak, oOTCUeT CpoOKa, OIPEACICHHOIO TMEPUOJOM BpPEMEHH,
HAUYMHACTCS Ha CICAYIIIWW JEHb IIOCIE KAJICHOAPHOW JaThl WIIH
HACTYIUICHUS! COOBITHS, KOTOPHIMU OMPEACIICHO €ro Hawano. Takxke
3aKOHOJATEJIEM NPEIyCMOTPEHA CHUTyallMsi, KOTrJa OKOHYaHUE CpOoKa
MPUXOJUTCS Ha Hepabounil JeHb. B JaHHOM cUTyaluu JHEM OKOHYAHUS
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CpOKa CUMTAaeTCs OJNMbKaWIIuMi CIeAYIOIUA 3a HUM pabouuil JieHb, a B
OTHOIIIEHUHU OOMIEro MpaBWiia O BO3MOXXHOCTH COBEPILICHUS ACHCTBHUS
J0 IBAJLATH YETHIPEX YAaCOB MOCJIEAHEr0 JIHS CPOKa, IPEAYCMOTPEHO
UCKIIFOUEHHUE, COIVIACHO KOTOPOMY €CJIHM 3TO JIEUCTBUE NOJKHO OBIThH
COBEPIIECHO B OPraHMU3alMy, TO CPOK HCTEKAECT B TOT MOMEHT, KOT/a B
STOM OpraHW3alMd MO YCTAHOBJIEHHBIM IIPaBUJAM MPEKPAIIAFOTCS
COOTBETCTBYIOIIINE onepamml.

B nensix oOecrieueHusi ONMpeAeTeHHOCTH TpakJAaHCKOro 000poTa,
UCUUCIICHUE CPOKOB B TIpaBe JIOJHKHO OBbITh  YHU(PUIIUPOBAHO.
OaHOBpPEMEHHO €MHO00pa3ne NOPsIIKA UCUUCIIEHUS CPOKOB JOIYCKAEeT
BO3MO>KHOCTb BBIOOpa 0COOOTO MOpPsIKA UCUUCICHUSI CPOKOB B paMKax
KOHKPETHBIX MPABOOTHOIICHUHN, MPU YCIOBUHU, YTO OSTO HE Oyner
MPOTUBOPEYUTH 3aKOHY.

Buabl  cpokoB. [ paXIaHCKO-TIPABOBBIE  CPOKM  MOXKHO
KJIacCU(UITUPOBATH MO Pa3HbIM OCHOBaHUSIM. B 3aBUCHMOCTH OT TOTO,
KeM YCTAaHOBJICHbI CPOKH, PA3JIUYAIOT TPHU UX BH/IA:

1) nopmatuBHbIe (Hampumep, cr. 21 'K P® «JleecnocoOHOCTH
rpaxaanuHay, cT. 42 'K P® «llpusHanue rpaxaaHuHa Oe3BECTHO
OTCYTCTBYIOIIUMY, CT. 196 'K P® «OO01muii Cpok UCKOBOU TaBHOCTU» U
npyrue ctatbk Kosekca);

2) [OTOBOPHBIE — ONPEICIAIOTCS  COTJIAIEHUEM CTOPOH
(HampuMep, TATHUICTHUM CPOK B JOTOBOPE KOMMEPUECKOIro HaiiMa
KHUJIOTO MOMEIICHUSA);

3) cyaedHBIe — MPETYCMATPUBAIOTCS PEIICHUEM CY/Ia.

B 3aBuCHMOCTH OT HA3HAYECHUS CPOKHU MOAPA3ACIAOTCH HA:

— CPOKH, TTOPOKIAOIIME TPAXKIAHCKUE MIPABA;

— CPOKM OCYIIECTBJICHHS TPAXJaHCKUX PAaB;

— CPOKH MCHIIOJIHEHUS 00SA3aHHOCTEM;

— CPOKH 3alIUTHI MPAB.

15.2 Cpoxu ocymiecTBJICHHUS U 3AIIUTHI IPAKIAHCKHUX NPAB
Ilon cpokamu ocywecmenenusn zpasxcoanckux npag MOHUMAETCA

MepUOJ, BPEMEHH, B TEUCHUE KOTOPOTO JIMIIO MOXKET PEAUIM30BATh CBOE
npapo. [lo oOmemy mnpaBuiay B JaHHOE MOHSATHE BKJIIOYAIOT CPOKHU

! Ipaxnanckoe mpaso : yue6uuk : B 2 1. / mox pex. E. E. Bormanosoii. M.: IIpocriexr.
2020. 440 c.
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CYIIECTBOBaHUSA TPaXXJAaHCKUX IpaB, MpPECEKaTEIbHbIE CPOKU U
rapanThitHeie CpokH. Llenbio yka3aHHBIX CPOKOB SIBIIIETCS 00€CTICUCHHE
yIPaBOMOUYCHHBIM JIMIIaM BPEMEHU JIS pealu3alud HuX MpaB MU
OJIHOBPEMEHHO  MpHUJaTh  OMNPEJEICHHOCTh U YCTOMYMBOCTH
IpaXIaHCKOMY 000POTY.

Cpoku cywecmeosanua 2paj)xcOaGHCKuUX npag YCTAHABIUBAIOT
MpeEIbHO JIONMYCTUMbIE BPEMEHHbBIEC TPAHUIIBI FOPUINYECKH 3HAYMMOTO
MOBEJICHUS, 3aKPEIUIIeMOro CyOBEeKTHBHBIM MpaBoM. [lo ucTeueHuro
JAHHOTO CpOKa CYOBEKTMBHOE TPAXKJIAHCKOE IMPAaBO IMPEKpaIlaeTCs, a
BO3MOYKHOCTb €70 pealii3alluy yTpaunBaeTcs. Tak, aBTOPCKOE MPaBo Mo
oOIeMy TpaBUly JCHCTBYET B TEUEHHE BCEH KU3HM aBTOpa H
CEMUJECATH JET, cuuTasg ¢ | sSHBaps roja, CIEAYIOIIEr0 3a TOAOM
cmeptu aBTopa (4. 1 ct. 1281 I'K P®D). OgHako cpeau TIpakIaHCKHUX
npaB MMEIOTCS OECCpPOUYHbIE CYOBEKTHBHBIE TIpaBa, K TaKOBBIM,
HalpUMep, OTHOCUTCS TTPABO COOCTBEHHOCTH.

K npecexamenvnvim (npexnio3uenvim) CpokaMm OTHOCUTCS NEPUOJL
BPEMEHU, YCTAHOBJIEHHBIA JJIsI pealu3aluil CYOBEKTHUBHBIX NpaB MO
yIpo30il WX TPEKpaIleHWs, TO €CTh MpeceKaTeIbHbIH  CPOK
NpeJCTaBIsieT  co0OM  Pa3HOBUJIHOCTH  CpOKa  CYIIECTBOBAHUS
CyOBEKTUBHOTO MpaBa. Takue CpoKH MPEeIOCTaBISIOT YIIPABOMOYCHHBIM
JUIaM CTPOTO OMPEACIICHHOE BpeMsl MJIA pealu3aluyd UX IpaB o
yIpO30¥l MpeKpamieHus 3TUX TMpaB IO MCTECYCHUU OIPEIACICHHOTO
BpemeHH. B kadectBe mpumepa moxkHO mpuBectH cT. 859 'K PO,
COTJIACHO KOTOPOM B CIy4yae, €CIM CyMMa JEHEKHBIX CPEACTB,
HaxXOASIIUXCd Ha OaHKOBCKOM CYETE KJIMEHTa, OKaXXETCS MEHbIIIEe
NPEAYCMOTPEHHOTO OAHKOBCKMMHU  MpaBUJIAMH UM JOTOBOPOM
MUHMMyMa U HE OyJeT BOCCTaHOBJICHAa B TEUYEHHUE MeECAlAa CO JHS
NpeaynpexaeHUs KIMeHTa 00 3TOM, OaHK B CyJICOHOM MOPSIAKE UMEET
PaBO PACTOPTHYTHh AOTOBOP C TaKUM KIUEHTOM. Takxke K YHCIy
MpeceKaTeNIbHBIX CPOKOB TPAAUIIMOHHO B HOPUIUYECKON HayKe
OTHOCUTCS, HAIPUMEP, CPOK JJIsi MPUHSTUSI HACIIENICTBA, a TAKXKE CPOK
OCYILIECTBJICHUS TPEUMYIIIECTBEHHOT0 TIpaBa Mokynku (cT. 250 'K PD).

MoXHO cKa3zaTh, YTO 3aKpEIUICHHE TaKOTO poja CPOKOB IO CyTH
BBICTYIIAIOT B BHJIE CAHKIMWA 32 HEJOIKHOE OCYUIESCTBICHUE WIIH
HEOCYIIECTBJIICHUE CBOUX CYOBEKTHUBHBIX TMpaB, HO C JABYyMS
OroBopkaMu. Bo-NepBbIX, HEOCYIIECTBICHUE CYOBEKTHBHOTO IIpaBa B
yKa3aHHbIE CPOKHM, KaK MPaBHIO, OTHOCUTCA K JOMYCTUMOMY H
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MPaBOMEPHOMY TIOBEICHUIO YIPaBOMOYEHHOTO Jula. Bo-BTOpBIX,
CaHKIMEeH (B IIMPOKOM 3HAYEHHUU ATOTO TOHATHS) B JaHHOM CIydae
OyJleT HE caM CpOK OCYIIECTBJICHUS CYOBEKTUBHBIX IIpaB, a
MpeKpalleHue caMmoil BO3MOXKHOCTH pPeau3alliy TaKoro Mpasa.

Iloo zapammuiitnbim cpokom TIOHUMAETCS NEPUOJ BPEMEHHU, B
TEUEHHE KOTOPOIo IpojaBell, U3TOTOBUTENb WU WHOM YCIyroaareib
rapaHTUPYET MPUTOAHOCTh TOBAapa WIM YCIYTH JJIsi UCTIOJIb30BaHUS IO
OOBIYHOMY Ha3HA4YEHHUIO, a Mpuodperarenb (MOJIH30BATENb) HMEET
npaBo TpeOOBaHUs Ha O€3BO3ME3JHOE YCTpaHEHHE OOHapPY>KEHHBIX
HEJIOCTATKOB, 3aMEHbl ToBapa (YyClIyru) JIuOO0 NTPUMEHEHHUS WHBIX
YCTaHOBJICHHBIX 3aKOHOM WJIM JOTOBOPOM IOCJIEACTBUM.

OcHoBHasi 3ajaya TapaHTUMHOTO CpOKa —  TOATBEPAUTH
COOTBETCTBME  TOBapa BCeM TeM  TpeOOBaHUSAM,  KOTOpbIC
MPEAYCMOTPEHBI 3aKOHOM WJIM JOTOBOPOM, M, CIEAOBATEIbHO, TOBAp
WM OKa3aHHas yclyra sBISETCS KA4eCTBEHHBIM U B TEUCHHE
0003HAYEHHOTO CpOKa OE30TKa3HO OYJIET CIIYKUTh CBOEMY Ha3HAUYCHUIO.
["apanTuiiHbIe CPOKM HEOOXOUMO OTIMYATh OT CPOKa CIIYKObI TOBapa.

B Tedenue cpoka cayicovl U3roroBUTEND (MCIIOTHUTEIB) 0053yeTCs
obecrieynBaTh MOTPEOUTENI0O BO3MOXKHOCTH TPUMEHEHUS] TOBapa
(ycnmyru) 1o Ha3HAUYCHWIO U HECTH OTBETCTBEHHOCTH 3a CYIICCTBEHHBIC
HEJIOCTATKHU, JAHHBIC CPOKH YCTAHABIMBAIOTCS M3TOTOBUTENIEM TOBapa
U, TIaBHBIM 00pa3oM, 3aBUCSIT OT KayecTBa MaTepuajia, U3 KOTOPOro
ObLJIa U3rOTOBJIEHA BEIllb.

Jpyryto TpyIy COCTaBISIIOT CPOKU 200HOCMU moeapos. Wx
Havyajio BCETJa OMNpENeNsaeTCs BpeMEeHEeM H3TrOoToBieHUs ToBapa. Cpok
TOAHOCTH MMEET 00s3aTeIbHOE MPUMEHEHUE KO BCEM JIEKApCTBEHHBIM
CpeAcCTBaM, a TakXke K Mnpoaykram nutaHus. Cpok TOJHOCTH
YCTAHABJIMBAETCSI U3TOTOBUTEIIEM M U3MEHECHHIO HE TTO/IJICHKUT.

Bce ykazanHbie Cpoku (rapaHTHUHHBIE, TOJHOCTU, peaTu3alliu) B
HayKe TPaXJaHCKOTO TpaBa XapaKTepU3yIOTCS KakK  IOPUIUKO-
TeXHUYECKHE. Takas XxapakTepUCTHKAa PACKpPhIBACT WX Ha3HAUYCHHE JIJIS
OMpeICJICHUS] KAUeCTBA U MPABOBBIE MOCIEACTBUS TPABOHAPYIIICHUM.

Ilpuoopemamenvuasa oaenHocmep O3HAYACT CPOK, MO HCTECYCHUU
KOTOPOTO TPH OMpPEEICHHBIX YCIOBHUSIX (DAKTHUUECKUM HE3aKOHHBIM

BJIaJIETIbIIEM MPUOOpETAETCs MPAaBO COOCTBEHHOCTH HAa Uy>KUE€ BEIU (CT.
234 T'K PO).
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Cpokamu 3amuThl CYOBEKTHMBHBIX TIpPaXJAAaHCKHUX MpaB MOTYT
OTPENCISITECS TPAHUIBI CYIIECTBOBAHUS CYOBEKTHBHOTO IIpaBa B
HOPMAJILHOM, HEHApyIICHHOM COCTOSIHUM, a TaKXe€ YCJIOBUA
peanu3anuu npaBa Ha 3amuTy. K 4nuciay BaXHEUMIIUX CPOKOB 3aIUTHI
CyOBEKTUBHBIX TIPaB OTHOCUTCS MCKOBAs TaBHOCT.

15.3 IlousaTHe ¥ 3HAYEHHE UCKOBOU JABHOCTH

CornacHo mnojnoxkenuto, c¢T. 195 'K P® mox mckoBo# JaBHOCTBIO
ITIOHUMAETCS CPOK ISl 3AlUTHI IpaBa I0 MCKY JHIA, IPAaBO KOTOPOTO
HapymeHo. [Ipy 3TOM CpOKM HMCKOBOM MJAaBHOCTH W MOPSAOK HX
WCUYHCIICHUS HE MOJIeKaT U3MEHEHHIO T10 COTJIAIlIeHHI0 CTOpPOH (cT. 198
['K P®). J/lanHbIe MOJOXEHUS TaKXKE PACIPOCTPAHSIOTCS HA OCHOBAHUS
MIPUOCTAHOBJIEHUSI W TIEPEPHIBA TEUECHUSI MCKOBOM JABHOCTH, KOTOPBIE
YCTAHOBJICHbl HOPMAaMHU TPa)XJAHCKOTO 3aKOHOAATEIbCTBA W WHBIMU
dbenepanbHbIMU 3aKoHaMU. [IpruMeHeHHE ATUX HOPM 00sI3aTENBbHO IS
CylA€OHBIX OpraHoB. B mepuon MCKOBOM NTaBHOCTH TOCYIapCTBEHHBIC
OpraHbl, B YaCTHOCTU CYJ, JIOJHKHBI CIIOCOOCTBOBATH BOCCTAHOBJICHUIO
HapyIICHHOTO IIpaBa CyObEKTa IMYTEM YAOBJIETBOPEHUSI 3aKOHHOIO
TpeOOBaHUS, OTPAXKEHHOTO B €T0 UCKE.

HckoBasi JaBHOCTh B OOBEKTUBHOM CMBICIE — TPaKIaHCKO-
[PAaBOBOM  MHCTUTYT, T.€6. CHUCTEMAa HOPM  3aKOHOAATEJbCTBA,
PETYIIMPYOIIAX  OTHOIIEHWS, CBA3aHHBIE CO CPOKOM  3aIUThI
IpaXIaHCKUX MpaB (CPOKU, BOSHUKHOBEHHUE U T.J1.). Toraa Kak MCKOBas
JABHOCTh B CYOBEKTHMBHOM CMBICIIC IOHHMMAETCA KakK TMpaBa JIMIIA,
WHTEPEChl KOTOPOTO OBLIM HAPYIIEHBI, BOCIOJIB30BATHCS CPOKOM IS
3al[UThl HAPYIICHHBIX TPAXKIAHCKUX MPaB.

HckoBasi 1aBHOCTh B KJIACCU(DHUKAIIMU CPOKOB OTHOCUTCS K UHCIY
3aKOHHBIX, OIPEACICHHBIX, HWMIIEPATUBHO-IUCIIO3UTUBHBIX CPOKOB
3alIUThl CYOBEKTUBHBIX TPAXKJIAHCKUX TpaB. B 3TOM XapakTepuCTHKE
a0COJIIOTHO HOBBIM CBOMCTBOM MCKOBOW JABHOCTH SBJISIETCS €€
VMIICPATUBHO-IUCIIO3UTUBHBIA XapakTep. Jlo MpUHATUSA 4acTU MEPBOU
I'K uckoBy0 JaBHOCTh MPHUHATO OBLIO XapaKTEepU30BaTh KaK CYry0o
UMIIEPATUBHBIM CPOK, pa3Mep, OCHOBAHUS BO3HUKHOBEHHUs, cdepa
NPUMEHEHUSI OCHOBAaHMS TMPUMEHEHHUS KOTOPOHM HE MOTrJud ObITh
W3MEHEHBI COTJIAIlICHUEM 3aMHTEPECOBAHHBIX JIMII.

B Hayke rpaXmaHCKOro IipaBa 3HAYE€HUE UCKOBOM JaBHOCTH

226



ompeneisieTCs, B MEPBYK OYepelb, paMKaMH 3a7ad, XapaKTePHBIX
IpaKJaHCKOMY IpaBy B 0011eM. B 3Tol CBSI3U MPUHATO TOBOPUTH O €T0
TUCHMIUTMHUPYIOIIEH, cTuMynupyromeil poiau. OcHOBHasg  I1eJib
IOPUIMYECKOTO 3HAUCHUS] MCKOBOW JTAaBHOCTU 3aKJIFOUAETCA B TOM, YTO
BO3MOKHOCTh 3alIMThl HAPYUIEHHOrO IpaBa MYyTEM NPUMEHEHUS MeEp
MPUHYXKICHUS K TOTKHUKY OTPaHUYE€HA TOYHO 0O003HAUEHHBIM B 3aKOHE
epuooM (CpOKOM) BpPEMEHH, MO HCTEUCHHH KOTOPOIO B 3alllUTe
CYObEKTHUBHBIX MTPaB KOHKPETHOIO JIUIA OTKA3bIBACTCSI.

Takum o0pa3zom, MOXKHO CKa3aTh, YTO 3HAYECHUE UHCTUTYTA UCKOBOM
JABHOCTM B TpPa)XXJaHCKOM IpaBe B TOM, UYTO OH UMEET Iejb
JTUCHUIIMHUPOBATh yYaCTHUKOB 000pOTa, CTUMYJIUPOBATh HX K
OCYIIIECTBJICHUIO  MPUHALJICKAINIMX UM TIpaB U  HCIOJHECHUIO
oOs3aHHOCTE B~ O0O3HaueHHBIM  mepuoa.  M3BecTHO,  YTO
HEOIPEAEIEHHOCTh B T'Pa)XJaHCKO-IIPABOBBIX OTHONIIEHUAX B IIEJIOM
MPOTUBOPEUYUT HMX CYHIHOCTH. [[0PTOMY HOpPMBI JaHHOTO WHCTUTYTa
HOCST UMIIEPAaTUBHBIN XapakTep.

B cBoro ouepenp MCKOBYIO JAaBHOCTh HEOOXOAMMO OTJIMYaTh OT
CPOKOB, KOTOPHIMU OTPAHUYHMBAETCS CYIIECTBOBAHHE MAaTEPHAIBLHOIO
mpaBa, T.e. OT MPECEKATEIbHBIX CPOKOB, UCTEUCHUE KOTOPHIX O3HAYACT
NpeKpalleHne CyObeKTUBHOTO MaTEpUaIbHOTO MpaBa JUIIA.

PasrpannueHre CpPOKOB HMCKOBOW JIaBHOCTU M TIPECEKaTEIbHBIX
CPOKOB OCHOBAaHO Ha MPHU3HAKE MX BO3JCUCTBUS HA MaTephaibHOE
rpaxkaaHckoe mpaBo. Eciii cpok MCKOBOW JJABHOCTU MOYKET MOCIYKHUTh
MPENATCTBUEM K 3alllUTe CYObEKTUBHBIX IIPaB U OCYIIECTBICHUIO
MaTepuaJibHOTO  TpaBa B MNPUHYAUTEIBHOM  MOpPSJKE,  TO
MpeceKaTeNbHbId  CPOK  MpeKpamaeT  CylIIeCTBOBAHHE  CaMOro
MarepuajibHOrO  TrpakJaHckoro  mpasa. Hampumep, 77?7 mno
MpeCceKaTeIbHOMY CPOKY

[ToMmruMO TI1aBHOrO NpU3HAKA pPa3rPaHUUYCHUs] CPOKOB HCKOBOWU
JABHOCTH U TIPECEKaTeNIbHbIX  CPOKOB  HMMEIOTCA U  WHBIC
JTOTIOJIHUTEIbHBIE ~ KPUTEPUHU, TMO3BOJSIONIME  OTIMYATh  JIAHHBIM
MPAaBOBbIE HMHCTUTYTHI TPAXKJAHCKOrO TMpaBa. J[Ji1 CPOKOB HMCKOBOWA
JABHOCTH Ha 3aKOHOJATEIHFHOM YPOBHE YCTAHOBJIEHO HMIIEPATHBHOE
MpPaBWJIO O TOM, YTO U3MEHEHHUE UX, a TaK)KE€ U3MEHEHHUE MOpsIKa UX
VCUYHMCIICHUS COTJIAIIICHUEM CTOPOH HE JIOMYyCKAaeTCsl.

OtnenpHBIC K€ CPOKH, OTHOCSIIMECS K TMpeceKaTeIbHbIM, II0
COTJIAIIEHUIO CTOPOH MOTYT OBITh HM3MEHEHbI B CTOPOHY KaK WX
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yBEJIWYCHUS, TaK W COKpAIEHUs, WHOTAA JTOTOBOpaMHU MOTYT JaxKe
yCTaHABJIMBAThCA CPOKH, €CIM OHM H3HAYAJIbHO HE 3aKPEIUICHBbI B
3aKOHE WJIM MHOM HOPMAaTWBHOM akTe. OIHaKo MoJ00HOE€ M3MEHCHHE
WM TIPUMEHEHHE MPECeKaTeIbHBIX CPOKOB IO COIJIAICHHWIO CTOPOH
BO3MO’KHO JIMIIb B CIIy4asix, KOrja 3TO pa3pelieHo HOpMo# mpasa. Bo
MHOTHX JK€ CIIy4asx IpPeAyCMOTPEHHbIE 3aKOHOM IpeceKaTeIbHbIC
CPOKM HE MOTYT HU3MEHATHCS COTJIAIIEHHEM CTOPOH, T.€. OHHU HOCHT
VMIIEPATUBHBIN XapaKTeD.

VckoBasi NaBHOCTH SIBIIETCS OCOOBIM IPABOBBIM HHCTHUTYTOM,
yCTaHABJIMBAIOIIMM  TpaBWIa  HMCUYHUCICHHS  CPOKOB  3aIllUTHI
HApYIICHHBIX TPaB M MpaBUjIa O MEXaHU3ME OTKa3a B WX 3alllUTE Ha
OCHOBaHWHW HCTECUCHMs YKa3aHHBIX CPOKOB. [IepBocTeneHHOE 3HAYCHHE
WHCTUTYTa HMCKOBOH  JIaBHOCTH  3aKJIIOYaeTCI B  YCTPAaHCHHH
HEONPEACICHHOCTY B TPAXKIAHCKUX  IPABOOTHOIICHHUSIX  TIPH
peaau3aliyy 3auThl HapYIIEHHBIX TIPaB.

Takum oOpa3oM, MHCTHUTYT HMCKOBOM JaBHOCTH cOodYeTaeT B cebe
OJIHOBPEMEHHO 3alUTy YYaCTHUKOB TPaXKJIAHCKOTO 000poTa OT
HEOOOCHOBAHHBIX TIPHUTI3aHHMH W MOTHBHUPYET HX CBOECBPEMEHHO
3a00TUTHCS 00 OCYIIIECTBICHUM U 3aIUTE CBOUX IPaB.

B cBoro ouepenp, MCTEUCHUE CpPOKa JABHOCTH TOTAIAET IMPaBO
WCTIIA HA 3alTUTy €r0 HHTEPECOB B MPUHYIUTEIHLHOM IOPHUCIUKITMOHHOM
TIOPSIIKE.

15.4 IllpyumeHeHNEe HCKOBOM TaBHOCTH

O0mue yciaoBusi NPUMEHEHUS HCKOBOM JaBHOCTH. Hopwmbl
WHCTUTYTa UCKOBOM JJABHOCTU HOCST OOIIMI XapaKTep W MPUMEHSIIOTCS
KO BCEM TIpaXxJIaHCKUM NPAaBOOTHOIIEHUSIM, 33 HCKIIOYEHUEM
MPAaBOOTHOILIECHHUM, B OTHOIIEHUM KOTOPBIX B CHIIy MPSIMOTO YyKa3aHUs
3aKOHA HE MPUMEHSIIOTCS CPOKU UCKOBOM JIaBHOCTH.

OcoOEHHOCTD (YHKIIMOHUPOBAHUS JTAHHOTO WHCTUTYTA
3aKJIIOYAETCS B TOM, YTO HMCKOBas JaBHOCTh IPUMEHSIETCS CYyAOM
TOJIBKO Ha OCHOBAaHUW TIOJAHHOTO 3asBJICHUS CTOPOHBI B CIIOPE,
CIACIaHHOMY JI0 BBIHECEHHSI CYJIOM pEIICHUS, [IaHHOE IOJ0XEHUE
3akperieHo B 1. 2 cT. 199 I'K PO, T.e. cyq He BhOpaBe NPUMEHSTH
MOJIOKEHUSI O CpPOKax JaBHOCTH 1O cBoed wuHummatue. OmHAKO
UCTEUCHHUE CPOKA UCKOBOU JAaBHOCTH, O MPUMEHEHUU KOTOPOM 3as1BJICHO
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CTOPOHOM B CIIOpE, ABJSAETCA OCHOBAHMUEM K BBIHECEHHUIO CYJIOM
penieHus 00 0TKa3e B UCKE.

Takoe 3asgBiIeHHE MOXKET OBITh CHAECIAHO 3aMHTEPECOBAHHOMN
CTOPOHOM, BHE 3aBUCUMOCTH OT CBOEro cTaryca (HUCTell, OTBETUUK WIIU
TPETHUM JIMIIOM) Ha Jt000W CTaauU MPOIEcca 10 BHIHECCHUS PEIICHUS
CyJAOM TNIE€PBOM HMHCTAHIMHM, YTO TAKXKE HAIUIO CBOE€ OTPAXKCHUE B
[TocranoBnenun 1ieHyMmoB BepxoBHoro Cyma P® wu Beicuiero
Apoutpaxnoro Cyaa PO ot 28.02.1995 Ne 2/1*,

Tosibko yOEIUBIIUCH, YTO CPOK UCKOBOM JAaBHOCTH MPOIYILEH, CY
BBIHOCUT Ha OCHOBaHMH 4. 2 1. 2 ¢T. 199 'K P® pemenue 006 oTkase B
VCKE, 32 MCKJIIOUYEHUEM CIIy4aeB, KOTJa BO3MOXKHO BOCCTAaHOBJICHHE
MPOIYIIEHHOTO CPOKa HCKOBOM JJABHOCTH.

TpeOoBanusi, Ha KOTOpPble He PACIHPOCTPAHACTCH HMCKOBas
naBHocTh. OOmue TpeOoBaHMs, HAa KOTOPHIE HE PaCIPOCTPaHSICTCS
CPOK HMCKOBOM maBHOCTH 3akpemisieTcss B cT. 208 'K P®. K Takum
TpeOOBaHUSIM 3aKOH OTHOCHUT TpeOOBaHMUS O 3alIUTE JUYHBIX
HEMMYIIECTBEHHBIX TIPaB M JPYTUX HeMaTepualbHBIX Orar, TpeOOBaHMUS
BKJIQJYMKOB K OaHKYy O BbIJau€ BKJIAJIOB, TPEOOBAHHUSI O BO3MEIICHUU
Bp€/la, NMPUYMHEHHOTO >XWU3HU WJIM 3J0POBBI0 TPAXKIAHWHA, A TAKKE
TpeOOBaHUsI COOCTBEHHHKA WM HHOTO BIIaJiefblla 00 YyCTpaHEHUU
BCSIKMX HapyIICHWW €ro mpaBa, XOTs Obl ATH HaApyIICHUS HE OBbLIM
COEJIMHEHBI C JIMIIICHUEM BIIAJICHUS U B UHBIX CIy4asX, YCTAHOBJIECHHBIX
3aKOHOM”.

OnHako, B 3aKOHE MPEIYCMOTPEH U Pl UCKIIOUYECHUN U3 JTAHHOTO
nosioxkeHus. Eciu ke TpeOoBaHWE O KOMIIEHCAIIMHM MOPAJIBHOTO Bpeaa
MOSBUJIOCH HAa OCHOBAHWHM HAPYIICHUS WMYIIECTBEHHBIX WM HHBIX
MpaB, JJIsl 3alIATHl KOTOPBIX 3aKOHOM YCTaHOBJIEHA MCKOBAas JAaBHOCTb,
TO B JJAHHOM CJIy4ae MCKOBas JABHOCTh MO KOMIICHCAIMU MOPAIBHOIO
Bpela OyJeT OrpaHHYeHa CpPOKOM, YCTAHOBJIEHHBIM 3aKOHOM IS
3alUThl MpPaB, HAPYIIEHHE KOTOPBIX M TIOBJIEKIO NPUYUHECHUE
MOPaJIbHOTO BPEJA.

Lo HEKOTOPBIX BOIPOCAX, CBSA3AaHHBIX C BBEIACHHWEM B JIEMCTBUE YAaCTH IEpPBOU
I'paxxnanckoro konekca Poccuiickoit @enepanuu: [locranosnenue [lnenyma BepxoBrnoro Cyna
PO, ITneayma BAC PO ot 28.02.1995 Ne 2/1 // bronnerens BepxoBaoro Cyna PD. 1995. Ne 5

2 ['paxxnanckoe mpaBo. B 2 4. Y. 1: y4eOHUK A7 CTYJEHTOB BY30B, OOYJAIOIIMXCS IO
Hanpasnenuio «fOpucnpynenuusy» / mox pen. B. I1. Kameimianckoro, H. M. Kopirynoga, B. H.
NBanosa. M.: IOHUTU-TAHA, 2012. 543 c.
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B xayecTtBe CIEIUAIBHOW HOPMBI, OTPAHUYUBAIOIIEW HCKOBYIO
JABHOCTh B OTHOUICHWM 3aIlHUThl JUYHBIX HEMMYIIECTBEHHBIX MPAaB U
JIPYTrUX HeMaTepHualbHbIX OJIar, MOTYT CIY>KUTh MOJIOKeHHs 1. 10 cT.
152 TK P®, cornacHo KOTOpOH, Jyisi TpeOOBaHUM, MPEIBIBISEMbIX B
CBA3M C  pacmpocTpaHEeHHEeM  JIOObIX HE  COOTBETCTBYIOIIUX
JICMCTBUTEIILHOCTH CBEJCHUM O TPAXKIAHUHE B CPEICTBAX MAaCCOBOM
uHpopMaIu, YCTaHOBJEH CpPOK HCKOBOM JaBHOCTH B OJMH TOJ C
MOMEHTa ONyOJIMKOBAaHUS TaAKUX CBEJCHUM.

B OTHOLIEHWM HENPUMEHEHHUS CPOKOB HMCKOBOM JAaBHOCTH Ha
TpeOOBaHUS BKJIAJIUMKOB K OaHKY O BbIJady€ BKJIAJ0B CTOUT yKa3aTh,
YTO JaHHBIM TpeOOBaHUS HE PACIPOCTPAHSAIOTCS Ha TPeOOBaHHUS O
BBIIIIATE MIPOLIEHTOB HAa BKJIAJIbI.

B oTHomeHuu TpeOoBaHUM O BO3MEIICHUH Bpeja, MPUUYNHEHHOTO
KA3HU WA 3J0POBBIO TPAXKIAHWHA, IMPEIYCMOTPEHO NPABUIO, YTO
TpeOOBaHUs, MNPEABSIBICHHBIE IO HCTCUCHUU TpPEX JIET C MOMEHTa
BO3HUKHOBECHMSI ~ TIpaBa  Ha  BO3MEIICHME  TaKoro  Bpena,
YAOBJIETBOPSAIOTCA 3a NPOILLIOE BpeMsi He Oojiee 4eM 3a TpU Troja,
MPE/IIIECTBOBABIINE MPEABABICHUIO HUCKA, 3a UCKIIOYECHHEM CIIy4acs,
npenycMmoTpeHHbix deaepanbHbiM 3akoHOM OT 6 MapTta 2006 1. Ne 35-
@3 «O mpOTUBOAECHUCTBUH TEPPOPUZMY», OJHAKO CYJI MOMKET B3BICKATh
CyMMYy BO3MEIIEHUsS] Bpeda U 3a OOJBIIMNA TEepUOJ] BPEMEHH, MpHU
YCJIOBHHM, YTO 10 BHHE OTBETYMKA BBIIIATHl OCYIIECTBISIIUCH
HECBOEBPEMEHHO U HE B IIOJIHOM 00BEME.

B kayecTBe MHBIX NMPUMEPOB MOXKHO NpHUBECTH CT. 9 CeMeiHOro
kojekca P®, cormacHO KOTOpoill Ha TpeOOBaHUA, BBITEKAIONIUE U3
CEMEMHBIX OTHOIICHUW, UCKOBAasl HABHOCTh HE PACHPOCTPAHSAETCS, 3a
VCKJIFOYEHHEM CITy4aeB, €CJIM CPOK IS 3allUThl HAPYLIEHHOrO IpaBa
yCTaHOBJIEH HenocpeactseHHO B CK PO.

Takum oOpazom, Bce TpeOOBaHUsI, HA KOTOPbIE UCKOBasi JaBHOCTh
HE PaCIpOCTPAHAECTCA, OTHOCITCS K MCKJIIOUYECHUAM, KOTOPBIE MPSAMO
3aKpEIUICHBI B 3aKOHE.

Teuenune cpoka uckoBoil JaBHOCTH. OcO00€ BHUMaHUE B 3aKOHE
yAEJSAETCS MOJIOKEHHUSIM O HAa4yaJle TEUCHUSI CPOKA HCKOBOM JaBHOCTH.

1. TTo obmemy npaBuiy, coriacHo cT. 200 'K P® teuenue cpoka
VMCKOBOW JAaBHOCTM HAYMHAETCA CO [IHS, KOrJa JIMIO0 Y3HAIO WIH
JTOJDKHO OBIJIO y3HaTh O HApPYIIEHWM CBOETO IpaBa U O TOM, KTO
ABJSCTCSA HAUICKAIIUM OTBETYMKOM IO MCKY O 3allATE 3TOr0 IpaBa.
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3aKkoHOAATENb B JAHHOM CIIy4ae yBA3BIBAET HAyajlo TEUEHHS CPOKa C
IBYyMsI OOCTOSITEILCTBAMH B COBOKYIHOCTH, TO €CTh €CJIHM KTO-JIHOO
3HaeT (MO0 JOJDKEH 3HATh) O HapyIICHWH CBOEro MpaBa, HO HE
0o0JajaeT CBEJACHUSIMHU O HAJJIeXallleM OTBETYHKE, TO CPOK HCKOBOM
JABHOCTH T€Yb HE HAUMHAET.

B oTHo1IeHNU 0053aTEIBCTB C ONMPEACICHHBIM CPOKOM UCIIOJTHEHUS
TEUEHHE CpPOKA MCKOBOW JAaBHOCTH HAYMHAETCS MO OKOHYAHUHM CpOKa
UCTIOJIHEHUSA. A 1O 0053aTebCTBAaM, CPOK HCIIOJHEHUS KOTOPBIX HE
ONpEJIETIEH WIN ONpPEAECICH MOMEHTOM BOCTPEOOBaHMsS, CPOK HMCKOBOMA
JABHOCTH HAYMHAET TE€Yb CO JHA MPEIBABICHUS KPEIUTOPOM
TpeOOBaHUSI 00 HCIOJHEHUU O0S3aTeNIbCTBA, a €CIU JIOJKHUKY
NPEAOCTABISIETCS. CPOK Il WCIOJHEHUS Takoro TpeOOBaHMS,
HCUYUCIICHUE CPOKa HCKOBOW JAaBHOCTHM HAYMHAETCS 110 OKOHYAHUU
CpOKa, MPeI0CTaBISIEMOTO /I UCTIOTHEHUS TAKOTO TPEOOBaHUA.

Cornacio ct. 196 TK P® o0muii cpok HCKOBOM JaBHOCTH
COCTaBJISIET TPU Tofa CO JIHS, OMPEIEISIEMOrO0 B COOTBETCTBUU CO CT.
200 I'K PO, npu 3TOM CpOK MCKOBOM JABHOCTH HE MOXKET IMPEBBIIATH
JECATh JIET CO JHS HapYIICHUS MpaBa, JJIsl 3alIUTHl KOTOPOTO 3TOT CPOK
YCTaHOBJIEH, 32 UCKIIFOUCHHEM CIIy4aeB, YCTAHOBJIEHHBIX DeiepaibHbIM
3ak0HOM OT 06.03.2006 Ne 35-03 «O npoTUBOACUCTBHU TEPPOPUIMY».

OpHako  3aKoOHOAATENeM  MPEeIyCMOTPEHbI  OOCTOSATENbCTBA,
KOTOpbIE HE 3aBUCAT OT BOJIM JIMIIA W SBJISIOTCS OOBEKTUBHBIM
NPENATCTBUEM [IJI1 CBOCBPEMEHHOTO MpPEAbsBICHHUS HCKa. B ciydae
BO3HUKHOBEHHUSI TaKUX OOCTOSITEIBCTB MPEIyCMOTPEHBI MpaBUjiia O
MPUOCTAHOBJICHUM TEUEHHUS CpOKa JIaBHOCTH, II€PEpPhIBE MCKOBOM
JTABHOCTH, & TAK)KE€ O BO3MOKHOCTH €€ BOCCTAHOBJICHUSI.

[IprocTaHoBIEHNE UCKOBOW JTaBHOCTHU NpenycMoTpeHo cr. 202 I'K
P® u nmoapazymeBaeT 1oj coO0M Nepuoj, B TEUEHUE KOTOPOTrO MMEIO
MECTO TO WM HMHOE OOCTOATENbCTBO, NPUHUMAEMOE 3aKOHOM BO
BHUMaHME, M3-3a YEro TaKOW IMEpHOJ BPEMEHHM HE 3aCUUTHIBACTCS B
CPOK HUCKOBOM JIaBHOCTH.

K 4ncny ocHOBaHMI MPUOCTAHOBJIECHHUS UCKOBOW HAaBHOCTH CT. 202
'K P® oTHOCHT:

~Ype3BbIUYANTHOE U HEMNPEJOTBPATUMOE TMPHU JIAHHBIX YCIOBHUSIX
00CTOSATENBCTBO (HEMPEOAOIUMAs CUTIA);

~ HaXOXJIEHUE MCTIIa WJIM OTBETUHKa B cocTaBe BoopyxkeHHbix Cuil,
MEPEBEICHHBIX HA BOCHHOE MOJIOXKECHUE;
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~YCTAHOBJICHHAasT Ha OCHOBaHMM 3akoHa [IpaBurenscTBOM
Poccuiickoit ~ ®deaeparniu  OTCpoYKa HMCIOJHEHHUS  00S3aTeNbCTB
(Moparopuit);

- IPUOCTAHOBJIEHUE JEHUCTBUA 3aKOHA WJIM MHOIO IIPABOBOIO aKTa,
PEryIupyIOLIEro COOTBETCTBYIOIIEE OTHOLICHHE.

B cootrBerctBun co cr. 202 'K P® TeueHnue cpoka HCKOBOM
JABHOCTH MPUOCTAHABIMBAETCS NIPU YCIOBUH, €CIU YKA3aHHBIE B 3TOU
CcTaThe OOCTOSITENHCTBA BO3HUKIU WM MPOAOJKAIM CYIIECTBOBATH B
MOCJEAHNE IECTh MECALIEB CPOKA JABHOCTH, & €CIIH 3TOT CPOK PaBEH
HIECTH MeECSlaM WJIM MEHEE IIECTH MECALEB — B TEYEHHE CpOKa
JTABHOCTH.

Taxke  mocie  BHECEHHME  H3MEHEHMHA B TPaXTAHCKOE
3aKOHOJATENbCTBO, TEYEHHWE CPOK JIaBHOCTU IPHOCTAHABIMBACTCS B
Cydyae TPUMEHEHHS MPOLEAYPbl aAJbTEPHATUBHOIO Ppa3pEIICHUS
CIopoB (MeauaIys, MeperoBOphl U T.J.) Ha MEPUOJI MPOBEACHUS TaKOU
POLEAYPHI.

Co nmHsS  mpekpamieHuss  OOCTOSITEIbCTBA,  IMOCITYKUBILIETO
OCHOBAaHMEM NPUOCTAHOBIICHUS JABHOCTH, TEUYEHUE €€ CpoKa
npoaopkaercs. Ocraromascs 4acTh CpPOKa YMIMHSETCS 10 IIECTH
MECSIIEB, @ €CINU CPOK MCKOBOM HABHOCTH PABEH IIECTH MECALAM WIIH
MEHEE IIECTU MECSILIEB — 10 CPOKA TABHOCTH.

[lepepbiB MCKOBOM AaBHOCTH, IpeaycMoTpeHHblid cT. 203 'K PO,
MpEACTaBISIET COOOW MPEKpaIleHUEe UCUUCICHHSI UICKOBOU JIaBHOCTH, TO
€CTh HCKOBas JaBHOCTb MPEPBIBAETCA 1O CBOEro (DaKTUYECKOro
ucTteueHus. Takoe MPOUCXOJUT B CIydae, KOrJa MCK MPEIbSIBIICTCA B
CyJl WU 00s3aHHOE JIMIIO COBEPIIAET JECUCTBUSI, CBUACTEILCTBYIOIINE O
npu3HaHuy jgojira. K Takum JI€MCTBUAM, HANpPUMEpP, COTJIACHO
[TocranoBnenus [Inenyma BepxoBHoro Cyna P® ot 29.09.2015 Ne 43,
OTHOCUTCSI TIPU3HAHUE NPETCH3WM WIM YACTUYHAS yIUlaTa OCHOBHOTO
noura’.

B cootBercTBuu co cT. 205 I'K B HCKITIOUMTENBHBIX CIy4asX, Koraa
Cyld TMPHU3HACT YBAXKHUTEIBHOW MPHUYMHY MPOMYyCKa CPOKa HCKOBOU
JABHOCTH MO OOCTOSITENIbCTBAM, CBSI3aHHBIM C JIMYHOCTHIO MCTIA
(Tsxenast 00Jie3Hb, OECIIOMOIIHOE COCTOSIHUE, HETPAMOTHOCTh U T.II.),

1 O HekoTOpBIX BOMPOCAX, CBS3AHHBIX C MPUMEHEHHEM HOpM | pakIaHCKOro Komekca
Poccutickoit deneparu 06 nckoBoit naBHoctu: [loctanosnenue Ilnenyma BepxoBnoro Cyma
P® o1 29.09.2015 Ne 43 // Bronnerens BepxoBHoro Cyna P®. 2015. Ne 12.
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HApYILICHHOE TMPaBO TpaxJaHWHA TOAJIEKUAT 3amure. (OpHaKo
BOCCTAHOBJIEHHE CpPOKa BO3MOXKHO IIPU YCJIOBHH, €CIA OHU HMEIH
MECTO B ITOCJIEIHUE MIECTh MECSLIEB CPOKA JABHOCTH, & €CJIU 3TOT CPOK
PaBEH IIECTH MECSaM WM MEHEE IIECTH MECSIEB — B TEUEHHUE CPOKa
naBHOCTH. [10J10)K€HMA 0 BOCCTAHOBJIEHUM CPOKA MCKOBOM JTABHOCTU HE
pPacIpOCTPAHSIOTCS HA 3alIUTy IPaB OPUAUYECKOTO JIMIA, & TaKXKE
rpaXJIaHUHA-TIPEINIPUHUMATEIIST [0 TPEOOBAaHUSIM, CBS3aHHBIM C
OCYIIECTBIEHUEM UM NOPENIPUHUMATEIBCKON  JEATEIBHOCTH, HE
HE3aBUCHUMO OT TIPUYMH €ro IMPOIyCKa, COrJacHO MO3UIUH
3akperieHHo B Omnpeneneann Konctutynuonnoro Cyma PO ot 20
mapta 2008 r. Ne 159-0-O",

1 06 orkase B MPUHATUM K PACCMOTPEHUIO kaloObl rpaxaannHa Kycronsna Bukropa
EBrenbeBnua Ha HapylIEeHHE €0 KOHCTUTYLMOHHBIX IpaB crarbeil 205 I'paxaaHckoro kouekca
Poccuiickont @enepannn: Onpenenenne Koncrurynmonnoro Cyna PO or 20.03.2008 Ne 159-O-
O // CIIC «KOHCYIBTaHT ILTIOC
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IJTIABA 16. OCYIMECTBJ/IEHUE I'PA’KIAHCKHUX ITPAB,
WCIIOJIHEHUE OBSI3AHHOCTEM.

16.1 IloHsiTHE U CIIOCOOBI OCYLIECTBICHHUE IPAKAAHCKUX IIPAB
U UCIOJIHEHHE 00sI3aHHOCTel

Ilon ocymecTBieHMeM TPaKAAHCKHUX MNpPaB  T[OHHUMAETCs
peann3anus YImpaBOMOYCHHBIM JIUIIOM MTPEyCMOTPEHHBIX 3aKOHOM HJIU
JIOTOBOPOM TE€X BO3MOXKHOCTEM, KOTOpPBIE COCTaBIISIIOT COJEp)KaHUE
MIPUHAICKAIIETO eMy CYOBEeKTHBHOIO I'PakJIaHCKOTrO IIpaBa, MOCKOJIbKY
MMEHHO CYOBEKTMBHOE IIPaBO MPEAOCTABISET JIUIYy, KOTOPOMY 3TO
IIPaBO MPHUHAIICKHUT, BOBMOKHOCTD OIPEICICHHOIO ITOBEICHUS.

B coorBerctBum ¢ m. 2 cr. 1, m.l ct. 9 I'K PO rpaxnmane u
IOPUIMYECKHUE JTUIA OCYIIECTBIISIOT MPUHAICKAIINE UM TPaKIaHCKHE
mpaBa MO CBOEMY YCMOTPEHHMIO, TO €CTh CBOEM BOJIEi W B CBOEM
uHrepece.  JlelicmeumenvHo, ocyujecmeiieHue  CyObeKmueHo20
2PAANCOAHCKO20 Npasa O0ObIYHO Npeonoaazaem aKmugHoe HOBeOeHUE
ynpasomouennozo. Kak npasuno, smo 6onesvle, ocoznanHvie 0elicmausl,
Hanpaeienuvle Ha 00CMUIICEHUE KOHKDEMHBLX Yellell U YO081emBopeHUe
JUYOM CBOUX NompeObHOCmel.

Peanuzayus  cybvekmuenozo epasicoanckoco npasa  Modcem
BbIPANCAMBCS 8 B030EPAHCAHUU OM UCHONb30BAHUS COCMABIAIOUUX €20
cooepoicanue NpasoMoyuUll, m.e. 8 B030€PIAHCAHUU OM COBEPUICHUS.
Oeticmsutl (Hanpumep, 1UYo, 8 Clyuae NPUHUHEHUsT eM) VObIMKO8, He
obpawjaemcs 3a ux 603meujeHueM).

[TocpeaCTBOM OCYIIECTBICHUS TPAKIAHCKUX IpaB JOCTUTACTCS
IpaKkTHYECKass peaNm3alus TeX XO3SIUCTBECHHBIX, OBITOBBIX M HWHBIX
nege, K  JOCTHXKEHHIO  KOTOPBIX  CTPEMSTCS  YYAaCTHHKH
MMYIIIECTBEHHOTO 000pOTa: COOCTBEHHHK HCHOJIB3YET B Pa3IMYHBIX
dbopmax TMpUHAMIESKAIIEE eMy HUMYIIECTBO, OCYIIECTBIISII CBOE IMPABO
COOCTBEHHOCTH, MPOKHUBAET B CBOEM JOME, IMPOJABEIl peaau3yer
TOBapbl, aBTOP BO3HAIPAKIAETCS 3a CBOE IIPOU3BEJICHUE U T.]I.

[Ipu »stoM comtacHo 1m. 2 cr. 9 'K P® orka3 rpaxman u
IOPUANYECKUX JIMI OT OCYIIECTBJICHUS MPUHAJJICKAIIUX UM MpaB HE
BJICUET TIpeKpallleHuss JTUX IIpaB, 3a HCKIIOYEHUEM CJIy4aes,
PEAYCMOTPEHHBIX 3aKOHOM.

OpnHako UMeeTCs psii UCKITIOYEHHM.
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Bo-miepBbIX, CpOK JACHCTBUSI HEKOTOPBIX TIPAXJAHCKHUX MpaB
OTPaHUYEH, U OTKA3 OT MX OCYUIECTBIICHUS B TEUCHUE 3TOT0 BPEMEHU
BJICUET MPEKPAILIECHUE COOTBETCTBYIOLIETO ITpaBa. Hampumep, mnpaso
TpeOOBaHUSI K TMOPYUMUTENIO TMPEKpaIaeTcs, €Ciau KPEauTop He
MPEIBSABISIET K HEMY MCK B TEUEHHUE YCTAHOBJICHHBIX 3aKOHOM CPOKOB
(. 4 ct. 367 'K P®), onpeaeaeHHbIE CPOKH YCTAHOBJICHBI 3aKOHOM JIJIsI
OCYIIIECTBJICHUSI COCOOCTBEHHUKOM IPEHMMYIIIECTBEHHOTO IpaBa Ha
MOKYTIKY MpoJaBaeMoi J0Ju B 0011eit coocTBerHocTH (1. 2 1 3 cT. 250
'K PD).

Bo-BTOpBIX, MpW HAPYIICHUM TPAXKIAAHCKUX MpPaB I UX 3alIUATHI
YCTAHOBJIEHBI CPOKM HMCKOBOM JAaBHOCTH, COCTAaBIAIOLIME, MO OOIIEMY
npaBwiy, Tpu roaa (ct. 196 I'K). HeocymiecTBienre nmpasa Ha 3alUTy B
TEUEHHUE HSTOTO CpPOKa COIVIACHO MpeoOiaaronieMy JOKTPUHATBHOMY
MHEHHUIO HE€ MPEKpallaeT caMoro HapylIeHHOTO MpaBa, OJHAKO
NpakTU4YeCKu OymeT co3dgaBaTh JUJIs  YIIPABOMOYEHHOrO  JIMIlA
HEBO3MOXXHOCTh MPUHYAUTEIBHOIO €r0 OCYIIECTBICHUS, €CIIA Japyras
CTOPOHA COLIJIETCS HA UCTEYEHHUE CPOKA TABHOCTH.

OcymiecTBiieHUE CYOBEKTUBHBIX TPAXKIAHCKUX IMPAaB BO3MOXKHO
JOOBIMM  JIO3BOJIEHHBIMM ~ 3aKOHOJATEILCTBOM  crocobamu.  Kak
MIPaBHIIO, CIIOCOOBI OCYIIECTBICHUS CYOBEKTUBHBIX I'PaKIaHCKUX IIpaB
MOPA3ACISAIOTCS Ha (PaKTUUECKHUE U IOPUINYECKUE.

[Tog ¢akTHueckumM CcrnocoOOM OCYIIECTBICHUS CYObEKTHUBHOIO
IpaBa IMOHUMAETCS ICUCTBUE WIIM CUCTEMA JICMCTBUN YIIPABOMOYECHHOTO
JuIa, He 00JIaaroluX MPU3HAKAMU CHCIKHU, WM WHBIC IOPUIAYECKU
3HauYMMBbIe JeicTBUs. Hampumep, ucnonb3oBaHue COOCTBEHHUKOM JI0Ma
JJIs1 TIPOKWMBAHUS, aBTOMOOWIIS — JJIsi TPAHCIIOPTUPOBKH COOCTBEHHBIX
NpeAMETOB JOMaIIHEro oOuxona; MPOM3BOACTBEHHOE HCMOJIb30BAHUE
OCHOBHBIX CpEICTB OpraHU3alyei, BIAJCIOLIEM HWMHM HA IIpaBe
XO3SIUCTBEHHOT'O BEICHHUS, U T.1II.

[Tox ropuAMYECKUM CIOCOOOM OCYIIECTBICHUS CYObEKTUBHOTO
IPaKJAHCKOTO ITpaBa IMOHUMAKOTCA JIEMCTBUE WJIM CUCTEMA JICHWCTBUM,
oOnajalomMx TMpU3HAKAMU CHEIKH (KaKk JIBYyCTOPDOHHUE, TakK U
OJTHOCTOPOHHHUE), WM WHBIE IOPUIUYECKH 3HAYUMBIE JICUCTBUSI.
[Ipomaxka uMyliecTBa U €ro mnepenada o AOrOBOPY KYIUIM-TIPOHAXKH,
3aKJIIOYCHUE AaBTOPCKOIO JOrOBOpa O IIEPEBOAEC NPOU3BEACHUS -
MPUMEPHI OCYIIECTBICHUSI TPaB MyTEM COBEPLICHUS JIBYCTOPOHHHX
caesiok. IIpuHsaTHE MM OTKa3 OT HACJIEACTBA MyTEM MOAAYM 3asBJICHUS
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B HOTApUAIBHYIO KOHTOPY, AaKIENT IUIATEKHOTO  TpeOoBaHMUs,
PEeAbIBICHUE TTPETEH3UI U UCKOB U UM MOJ0OHbBIC IEUCTBUS SIBISIOTCS
pUMEpaMu OCYIIECTBIICHUS MPaB MyTEM COBEPILCHUS OTHOCTOPOHHUX
caenok. Peanuzaiusi KpeAUTOPOM MpaBa yAep>KaHUs BEUIU JTOJDKHUKA -
MPUMEP UHOTO IOPUIAYECKHA 3HAYUMOTO JIEUCTBUSI.

CyObeKTHBHBIE TPAXKJIAHCKHE TMpaBa MOTYT OCYIIECTBISATHCS
yIPaBOMOYEHHBIMU JIMIIAMU HE TOJBKO CaMOCTOATENIbHO, HO U C
MPUBIICYEHUEM HMHBIX JIML[ (HAaIpuMep, apeHJ0JaTellb MOXKET CIaBaTh
UMYIIECTBO B  apeHAy 4Yepe3  MpeJCTaBUTENsA, BbIJAB €My
JTOBEPEHHOCTh).  OJHAaKo,  HEKOTOphle  CYOBEKTHBHBIC  IpaBa
OPEANONIAraloT  HMCKIIOYUTENIBHO  JIMYHOE  HUX  OCYILECTBICHHE
(pacnopsiANTHCS UMYIIECTBOM Ha Clydall CMEPTU IYTE€M COCTAaBIICHUS
3aBEIaHUS MOXKHO TOJBKO JUYHO - 1.3 ¢T. 11118 'K PD).

OcymiecTBieHUE CYObEKTUBHBIX IMPaB HAXOAHUTCS B HEPa3pHIBHOU
CBSI3U C UCTIOTHEHUEM OO0SI3aHHOCTEH.

I'paxkgaHcKO-TIpaBOBasi OO0S3aHHOCTh XapaKTEPU3YEeTCS Kak Mepa
JOJKHOTO TOBEJEHUsS] O0OS3aHHOTO JIMIa, KOTOPOM OHO JIOJDKHO
ClieloBaTh B COOTBETCTBUM C TpeOOBaHUSAMH YIIPABOMOYEHHOIO
CyOBbeKTa B LIEJISIX YIOBJICTBOPEHUS €T0 HHTEPECOB.

IHox ucnosiHeHUEM CyObEeKTHBHBIX IPAXKIAHCKUX 00A3aHHOCTEH
MOHMMAETCA COBEpPIICHUE TeX JCHCTBUN, KOTOPHIE COCTABIISIOT
COJIep>KaHME HA3BAaHHOTO JJIEMEHTA MPABOOTHOIICHUS (OOS3aHHOCTH).
Crona OTHOCHUTCSI COBEpIICHHE ONPEACIICHHBIX ACHCTBUU OO0sS3aHHBIM
TuioM (Tepeiada UMyIIecTBa, BO3MEIIEHUE Bpe/ia, BHITIOJIHEHUE padoT)
WM  BO3JEpPXKAHUE OT OMNpEACICHHBIX JEeUCTBUM W T.J., 4YTO
ONpEeNENIIeTCd COOTBETCTBEHHO, KaK OOf3aHHOCTh AaKTHBHOIO THIIA
(coBepmmuTh Kakoe-auOO JCHCTBHE B MHTEpPECaxX YIPaBOMOYEHHOIO
Jula) U 00S3aHHOCTh MACCUBHOTO TUNA (00S3aHHOCTH, BHITEKAIOIIAS U3
3aMpeToB).

HcnonHeHne TrpakJIaHCKO-MPABOBBIX OO0S3aHHOCTEH aKTUBHOTO
TAMA BO BCEX ClyyasX SBISIETCA  IOPUAUYECKUM  (DaKTOM,
MOPOKIAOIIUM Y OOSI3aHHOTO JIMIIA TMPABO TMOJYYEHHS BCTPEUYHOTO
YVIOBJAETBOPEHUSI W TMPEKPAIAIONIUM WJIM OTACJIBHOE BCTPEUHOE
CyOBEKTUBHOE MpaBO, WM MPABOOTHOILICHHE B I€JIOM. Tak, mepeaada
MMYIIECTBA MPOJIABIOM JAaeT €My MpaBO TPeOOBaTh OT MOKYMATEJs
yIJIaThl MIOKYTTHOM II€HBI, BBHITIOJHEHHUE MOJAPSIIYMKOM padOThl 03HAYACT
JUIL  3aKa3uhka  HEOOXOJWMOCTh  BBIIJIATUTh  BO3HATPaXJICHUE
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MOJIPSITYUKY, BO3BPAT JIOJITa 3a€MIIMKOM MPEKpaIlaeT MPaBOOTHOIIECHNUE
3aiiMa, Nepefadya HMMYIIECTBA B Kaye€CTBE OTCTYIHOIO MpPEKpallaeTt
00513aTEIbCTBO U T.]1.

HcnonHeHnne 0O0S3aHHOCTEH AaKTUBHOTO THUIIA MOXET OBITh
TOOpPOBOJIBHBIM M MPUHYAUTENIbHBIM. [[pUHYIUTEIBHOCTh UCIIOJIHEHUS
O3HAYaeT  MCIIOJHEHHE  OO0S3aHHOCTEM  Ha  OCHOBE  aKTOB
MIPABOOXPAHUTEIBHBIX OPraHOB MOMHUMO BOJIM OOS3aHHOTO CYyOBEKTa, a
3a4acTyro 0e3 ero ydactus. Tak, MO pEelIeHUIO apOUTPakHOTo Cynaa
00s13aHHOCTh IOPUJAMYECKOTO JIUIIA MO OIJIaTe MPOAYKIIMU UCTIOJIHSIETCS
O0aHKOM Ha OCHOBE MCIOJHHUTEIBHOIO JUCTA IMMYyTEM CIUCAHUS B MOJb3Y
KpEIUTOpa JACHEKHBIX CPEACTB C PACYETHOTO cyeTa OOSI3aHHOIrO
IOPUIMYECKOTO JIUIIa 0€3 €ro y4acTusi 1 HE3aBUCUMO OT €T0 KEJTaHUH.

['paxkgane W OPUIUYECKUE JIUIA, KaK MPABUIO, CAMOCTOSTEIBLHO
pruoOPETaOT U OCYIIECTBISIIOT CYOhEKTUBHBIE MpaBa M OOS3aHHOCTH.
OnpeneneHHass 4YacTh  CyOBEKTHUBHBIX  TPAXKIAHCKMX TMpaB W
00s13aHHOCTENH MOKET OCYILIECTBISATHCS U UCIOJHATHCS TOJIBKO JIMYHO
UX HOCUTEIISIMU:

— BbIJJaua JIOBEPEHHOCTH, COCTABJICHUE 3aBCIIAHUS, peaau3aius
npaBa TpeOOBaHUSI O BO3MEIIEHUM BpPEa, BHI3BAHHOTO MOBPEKICHUEM
3JI0POBbSI WJIM IPUYMHEHUEM CMEPTH;

— UCIOJHEHHE OOS3aHHOCTEH, BBITCKAIOIMIMX W3 JIOTOBOpa
XyJI0KECTBEHHOTO 3aKa3a, U T.II.

3aKkoH 3a UCKJIIOYEHUEM TMEPEUUCIICHHBIX U UM MOAOOHBIX CIy4aes,
pasperniaeT rpaxkjaHamM M IOPUIAYECKUM JIMIIaM OCYIIECTBIISITh IIpaBa u
UCIIOTHATH 00S3aHHOCTH Yepe3 MPeICTaBUTEIIS.

OO0s13aHHOCTH TTACCUBHOIO TUIA UCIOJHSIOTCS MyTEM COOJIIOICHUS
JIUIIaMH BO3JIOXKEHHBIX HA HUX 3aIlIPETOB.

CoOntoneHue 3arpeToB MOXKET OPOJAUTH y 00SA3aHHOTO JIUIA MPABO
TpeOOBaTh KaKOro-TMOO HMMYIIECTBEHHOIO YAOBJIETBOPEHUS JUIIL B
ClIy4asix, TMPEAyCMOTPEHHBIX 3aKOHOM WJIM COIJIAIICHUEM C JIUIIOM, B
M0JIb3y KOTOPOTO yCTaHOBIIEH 3ampeT. Tak, B ¢T. 621 'K PD ykazano,
4TO, €CJIM MHOE HE MPEAYCMOTPEHO 3aKOHOM WJIM JIOTOBOPOM apeH]IbI,
apeHJaTop, HaJJeKalluM OOpa30oM HCIIOITHSABIINN CBOM OO0S3aHHOCTH
(BKJItOUasi COONIOZICHUE 3alpera Ha HEIEJIEeBOE UCIOJIb30BaHUE
apeHJ0BAHHOTO UMYIIECTBA), IO UCTEYEHUH CPOKA JOTOBOPA UMEET IMPHU
MPOYUX PABHBIX YCIOBUSIX MPEUMYIIIECTBEHHOE TIepe ] APYTUMH JTUIIAMU
MPaBO Ha 3aKJIFOYEHUE JOTOBOPA apEH/Ibl HA HOBBIM CPOK.
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OcymiecTBieHUE CyObEKTUBHBIX MPAB U UCTIOJIHEHUE 00s3aHHOCTEN
JOJKHO NPOUCXOAUTH B COOTBETCTBHMU C NMPUHIMUIIAMU T'PAXKIAAHCKOTO
MpaBa, U3 KOTOPBIX HEMOCPEICTBEHHOE OTHOIIEHHE K OCYIIECTBICHHIO
IpaB U WCHOJHEHUIO OOA3aHHOCTEH HMEIOT TMPUHIUIIBI COYCTAHUS
JUYHBIX HMHTEPECOB C OOIIECTBEHHBIMM HHTEpECaMu, TMpaB C
00s13aHHOCTSIMU. K TaKOBBIM OTHOCSITCSI TPUHIIUIIBI:

— 3aKOHHOCTH, B KOTOPOM 3aKJIIOYEHO BaXkKHEiIIee o0lee Havalo,
CUHXPOHU3HUPYIOLIEE TEUCTBUE CIIOKHOTO COLMAIIBHO-DKOHOMHYECKOTO
MEXaHU3Ma OCYIIECCTBICHUS TPAXIAHCKUX TPaB M UCIOJHECHUS
o0si3aHHOCTEN. B COOTBETCTBUM ¢ HUM CYOBEKTHI JOJKHBI COOJIIONIAThH
3aKOHOJATENBHO YCTaHOBJICHHBIN MOPSAIOK OCYIIECTBIICHUS
CYOBEKTUBHBIX TPAXITAHCKUX MpPaB U HUCIOJHEHHUS OO0S3aHHOCTEH U
UCIIOJIB30BaTh IIPU ATOM JIOIYCKAE€MbI€ CIIOCOOBI U CPEJICTBA;

— ¢B000ABI OCYLIECTBJICHUS NPaBa. /[aHHBIN TPUHIIUII 3aKPETJIEH
B | ct. 9 'K PD, cormacHO KOTOpOMY, CYOBEKTBHI T'PaKIaHCKUX
MPABOOTHOIIEHUN OCYILECTBIISIOT MPUHAJJICKAIIME UM TTpaBa B CBOEM
VMHTEPECE U II0 CBOEMY YCMOTPEHHIO;

DecnpenamcmeeHH020 OCYULeCMEIAEeHUA 2ZPANCOAHCKUX Npas, 8
PAMKAX — KOMOpo20 Npeononazaemcs, Ymo HUKMO  (YYACMHUKU
2paANCOAHCKUX NPABOOMHOUEHUU, BKIIOUAsSL 20CYOAPCMB0) HE MOdHCem
co30a6amb Kakue-iubo npensamcmeusi 8 oCyuecmeieHuu cyovexmamu
NPUHAONeHCAWUX UM 2PANCOAHCKUX Npas uUiu  HeoOOCHOBAHHO
02PaHUYUBAMb UX 8 8bIOOPE BAPUAHTNOE NOBGEOEHUS.

— COXpaHeHHsl CYOBEKTHBHOIO0 MpaBa B CJIy4ae OTKa3a
YIPABOMOYEHHOI0 JIMIA OT ero ocyuecTBjieHusi. B cooTBeTCTBHM C
m 2 cr. 9 T'K PO orka3 rpaxiaH U OPUIAYECCKUX JIUI HE BIICYET
MpeKpaIIeHus 3TUX pas, 3a HCKJIIOUCHUEM CJIy4acs,
MIPEYCMOTPEHHBIX 3aKOHOM;

— pasymHocTH M J00pocoBecTHOCTH. B ct. 10 'K PO 3akpennena
NPE3yMIIUs Pa3yMHOCTH W JOOPOCOBECTHOCTH  OCYIIECTBIICHUS
rPOXIAHCKUX MpaB U OO0S3aHHOCTEN, B CUIy KOTOPOW JEUCTBUS
CyOBEKTOB T'pakJAaHCKUX MPABOOTHOIIEHUM MO OCYLIECTBICHUIO CBOMX
mpaB W O00S3aHHOCTEM TMpeanoiaraloTcss J00pPOCOBECTHBIMU |
pa3yMHBIMM, TIIOKa He Oymer jJoka3zaHo oOparHoe. IloHsTus
«Pa3yMHOCTb» U «JOOPOCOBECTHOCThH» UMEIOT HE TOJBKO MPABOBOE, HO
U HPABCTBEHHOE 3HAYC€HHWE. JTO, KOHEYHO, HE o3HaydaeT, uro ['K PD
NpUpPABHUBAET MOpaJIbHbIE HOPMbI K TMpaBoBbIM. Camo 1o cebe
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HApyUICHUE MOPAJIbHBIX HOPM HE MOXET BJI€Yb I YYaCTHUKOB
IPaKJaHCKO-TIPABOBBIX OTHOIICHUN HEOIaronmpusTHBIX HOPUIUYECKUX
MOCJICICTBUM, HMOO MHOE TOJKOBAaHHE 3aKOHA HWTHOPHUPOBAIO ObI
pa3nuuus, CylIeCTBYIOIIEE MEXAY HOPMaMH IpaBa U HPABCTBEHHOCTH.
CMbICT paccMaTpuBaeMoro TpeOOBaHUSA 3aKIIOYACTCS B TOM, UYTOOBI
OPUEHTUPOBATh CYOBEKTOB, a TAKKE MPABONPUMEHUTEILHBIC OPraHbl Ha
00s13aTENbHBIA YYET B CBOEUM NESATEILHOCTH MpPaBUJI OOIICTPUHATON
mMopaiit. K  mpumepy, cmop 10 TOBOAY  OCBOOOAMBIIETOCS
V30JIMPOBAHHOTO WJIOTO MOMEIICHUS B KOMMYHAJIbHOM KBAapTHUpPE, HA
KOTOPOE€  OJHOBPEMEHHO MPETEHAYIOT HECKOJIBKO HAaHMMAaTelew,
UMEIMX (GOpMaIbHO paBHOE IOPUAMYECKHE TIpaBa Ha  €ro
npucoenuuerue (ct. 59 XK P®), MmoxeT ObITh MPaBUIBLHO pa3pellicH
TOJILKO Ha OCHOBE YyYe€Ta MOpPaJIbHOrO Beca IMpaB MPETCHIACHTOB.
MopanbHble NPUHIUIIBI OOIIECTBA UIPAIOT CYIIECTBEHHYIO POJIb MPH
pa3pelICeHUU 1EJIOr0 psija HWHBIX TPaKIAHCKO-NPABOBBIX CIOPOB, B
YaCTHOCTU CIIOPOB, CBSI3AHHBIX C BBICEJICHUEM M3-32 HEBO3MOXKHOCTH
COBMECTHOTO NPOXXKUBAHUA, PA3ACIOM HMYyLIECTBA B  HaType,
YCTPAaHEHHEM OT HAcJeAOoBaHUA W Ap. X Hanuuue Wi OTCYTCTBUE
MOJIEKUT YCTAHOBIICHUIO CYJIOM B KKJIOM KOHKPETHOM ClIy4ae;

— COJIMIAAPHOCTH HHTEPECOB M /JeJIOBOr0 COTpyIHH4YecTBa. B
COOTBETCTBUU C HA3BAaHHBIM MPHUHIIUIIOM, BO-TIEPBBIX, OCYILECTBICHUE
IpaXJIaHCKUX MIPaB YIIPAaBOMOUYCHHBIM CyOBEKTOM HE JIOJHKHO HApyIIaTh
paBa U OXpaHsieMble 3aKOHOM MHTepechl apyrux jmil (m. 3 ct. 209 T'K
P®); BO-BTOpBIX, CYOBEKTHI, OCYIIECTBISA TpaxKJaHCKHWE IIpaBa W
UCIIONHSSI 00S3aHHOCTH, JOJIKHBI BCSIYECKHU COMICMCTBOBATH APYT APYTY
C LIEJBIO TOCTUKEHUS MHTEPECYIOIIETO UX PE3YJIbTaTa; B-TPETHUX, €CIIH
B pe3yibrare€ BUHOBHBIX  JICMCTBHI  OOs3aHHOTO  JHIIA Yy
yIPaBOMOYEHHOTO CYObEKTa, MOTYT BO3HUKHYTh YOBITKH, TO
yIOPAaBOMOYEHHBIH  CYOBEKT  JIOJDKHBI — MPEINPUHUMATH  MEpHI,
NpeAOTBpaIIaloNIie BO3MOXXHOCTh BO3HMKHOBEHHS YOBITKOB WM
yMmeHblatomue ux. Hanbonee sspko NpUHIUIT COMUIAPHOCTH UHTEPECOB
U JICJIOBOTO COTPYJHHUYECTBA CYOBEKTOB TOJIyYaeT BBIPAKEHHE B TakK
Ha3bIBAEMOM  WHCTUTYTE€  CMEIIAHHOW  OTBETCTBEHHOCTU. Ecim
HEUCTIOJIHEHUE WM  HEHAJJIeXalllee MCIOJHEHUE  00s3aTebCTB
MPOU30IILIO0 N0 BUHE O0EUX CTOPOH, CYJl COOTBETCTBEHHO YMEHBIIAET
pasmMep OTBETCTBEHHOCTH JoxHMKa (cT. 404 'K PD).
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16.2 IIpeneJibl oCylecTBIEHNS IPAKIAHCKUX MPAaB.
3ioynorpediieHre rpaxxaIaHCKUM MPaBOM

JIro00e CyOBEeKTUBHOE TI'pakAaHCKOE MPaBO UMEET CBOU TPAHUIIbI
WM TIPENEeNbl €ro OCYLIECTBIEHHUs. 3a MpeAeiiaMyd 3THUX TPaHUIl
HaxXOJSATCSl OXpaHsSEeMbI€ 3aKOHOM IpaBa JHUOO 3aKOHHBICE HHTEPECHI
WHBIX JIMI[, KOTOpbIC HE JOJKHBI Hapyliarbcsi. B mpoTUBHOM ciydae
mpaBO OJHOTO MpuBeNO Obl K OecrnpaBuiO JIPyroro cyoOnekTa
IpaXJIaHCKUX MpPaB.

[Ipenensl OCyHIECTBIICHUSI TMpaBa BBITEKAIOT W3  TOHSITHUSA
IPaKJAHCKUX CBOOOJ, KOTOPHIE HAa 3aKOHOJATEIHLHOM YPOBHE BIIEPBBIC
OBLIN 3aKpervieHsbl B CT. 4. (paniry3ckoit [leknapaiuu mpaB yeaoBeKa U
rpaxaanuHa B 1789 rogy: «CBoOo/a COCTOMT B BO3MOXKHOCTH JI€JIaTh
BCE, UTO HE BpPEIUT JAPYromMy: TaKuM O0Opa3oM, OCYIIECTBICHHE
€CTECTBEHHBIX MpaB KaXJO0TO OrPaHUYEHO JHUIIb TEMU TpaHUIIAMU,
KOTOpbIE 00€CIIEYNBAIOT APYTMM UYJieHaM OOIIECTBA ITH e npaBa» .

Hosgenee TPaXKIAHCKOE 3aKOHOJIaTEILCTBO YTBEPAUIIO
NPUHIMIIKMAIBHO HOBBIE TOAXOJbI K  OMNPENEJICHUI0  MPEESiOB
ocymiecTBiieHus (rpanui) npaa. B geiictByromem 'K P® momyduio
3aKpeIUICHHEe OO0Illee TMpaBWIO, B CHIYy KOTOPOIO TpaxaaHe W
IOpUIMYECKHE JIMIIAa CBOOOIHO MO CBOEMY YCMOTPEHUIO MPUOOPETAIOT U
OCYIIECTBIIATh MPUHAJICKAIIME HUM TpaBa W HECYT OOS3aHHOCTH.
OOHOBIIEHHE TPAXKIAHCKOTO 3aKOHOJATEIbCTBA HMMEET IMOoj CcoO0OM
MPOYHYIO KOHCTUTYIHOHHYIO OCHOBY. KoncTutymus P® (cT.8)
rapaHTUPyeT CBOOOIY NEpEeMEIICHHUs TOBApPOB, YCIAYT U (PUHAHCOBBIX
CPEACTB, CBOOOAY 3KOHOMHYECKON JEATEIHbHOCTH, a TAKXKE PaBHYIO
3aIuTy BceX GopM COOCTBEHHOCTH.

[lo oOmemy  mpaBwily  OCYUIECTBICHUE  CYOBEKTHUBHBIX
IPXIAHCKUX TPAB B 3HAYUTEIIBHOW CTENEHU OMPENEIISIETCA B MEPBYIO
ouepeslb COOCTBEHHBIM YCMOTPEHHEM YIIPaBOMOYEHHBIX JHIL (TI. 1 CT. 9
['K P®), a 3arem yxe NO3UIMENH TOCYIapCTBa, 3aKPEIJIEHHOW B
UMIIEPATUBHOW (QOpME U TOJBKO B CIydasX, HPEIYCMOTPEHHBIX
3aKOHOM.

[Ipenensl OCYLIECTBICHUS TPaxIaHCKUX MpaB MOTYT OBITh
OOyCJIOBJIEHbI ~ HEJONMYCTUMOCTBIO HMX WCIOJIb30BAHUS 6  Uenax

! Koucrurymmu 3apybexusix rocyaapets. M., 1997. C. 135.
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0ZDAHUYeHUA KOHKYPEHUuu TIyTeM CO3JIaHHUsl TPEMSITCTBUA st
pPaBHOIIPABHOTO  COMEPHUYECTBA XO3SAUCTBYIOIIUX CYOBEKTOB, HE
MO3BOJISIIOIIETO UM B OJHOCTOPOHHEM TMOPSAJKE BO3ICHCTBOBATH Ha
oO1ue ycioBusi oOpaieHust TopapoB. Hampumep, poCcT Uiid CHUXKEHUE
LIEHBI TOBAPA, HE CBSI3aHHBIE C COOTBETCTBYIOIMMU U3MEHEHUSIMHU UHBIX
00IIIMX yCJIOBUM 0OpallieHusl ToBapa Ha TOBAPHOM pBIHKe.l

Joopocosecmuocms u pazymHoOCmb KaK cpeocmea yCmaHo6/1eHus
npeoenoé ocyuiecmenenus 2paxrcoaHckux npae. PazymMHOCTP U
JIOOPOCOBECTHOCTh B JICUCTBUSX TPAXKJIAH U IOPUIUYECKUX JIUI] UTPAET
OTPAaHUYUTENIBHYI0 (YHKIMIO MO OTHOIICHUIO K HUX CYOBEKTUBHBIM
rPOKIAHCKUM  [paBaM. YCMOTpPEHHE B JEUCTBUSX CYOBEKTOB
IPaKJAHCKOTO TpaBa MPEANoaraeT pa3yMHOCTh U JOOPOCOBECTHOCTh
IIPU OCYIIECTBICHUY UMH TIPaB U UCTIOJIHEHUHU 00sI3aHHOCTEH.

['K cBa3biBaeT mpenenbl OCYHIECTBICHUS TPAXKIAHCKUX IIPaB C
pasyMHBIMU U J1OOPOCOBECTHBIMU  JEUCTBUSIMM  TpPaXJIaH U
IOpUMYECKUX  JIMI,  KOTOpbIE€  HW3HAYaJbHO  MPEAIOJIaralTcs
(npestomupytrorcs) (m.5 cr.10 I'K). Ilpu 3TOM 5numo, or KOTOPOro
TPEOYIOTCSI Pa3yMHOCTh WJIM JOOPOCOBECTHOCTh MPHU OCYIIECTBICHUU
npaBa, MPU3HAETCA ACHCTBYIOIIUM pa3yMHO M JOOPOCOBECTHO, MOKa B
cyle He aokazaHo oOpartHoe. ITomemnienune storo mpaBwia B ¢T. 10 'K
P® o3HayaeT, 4TO B ONpENEIEHHBIX ClIy4asiX, HEIOOPOCOBECTHOCTh U
HEPa3yMHOCTh JEUCTBUM CYOBEKTOB TPa)KTAHCKUX IPABOOTHOIICHUIM
NPUPABHUBAIOTCA K  NPEBBIICHUIO  MPEIEIOB  OCYLIECTBICHHS
IpaXJIaHCKUX MPaB.

VYKkazaHue Ha pa3syMHOCTb U JOOPOCOBECTHOCTh Kak TpeOOBaHWS,
HEOOXOJIUMBIE I PeaIn3alUM U 3alIUTHl IIpaBa, JOJKHO 00s3aTe€IbHO
cozepkarbcs B 3akoHe. Hanmpumep, B cootBeTcTBUU C 1. 3 cT. 53 ['K PO
«Opradsl OPUANYECKOTO JIMIA» Pa3yMHOCTh M J1I0OPOCOBECTHOCTH
TpeOyloTCAd OT JMIA, KOTOPOE€ B CHIIy 3aKOHAa WM YYPEIAUTEIbHBIX
JIOKYMEHTOB BBICTYIIA€T OT UMEHH U B HHTEPECAX IOPUINIECKOTO JIUIIA.

OueHuBass  JAEUCTBHA CTOPOH Kak  JOOPOCOBECTHBIE  WJIU
HEA0OPOCOBECTHBIE, CIEAYET UCXOAUTh U3 MOBEICHUS, OKUIAEMOIO OT
T1000T0 yYaCTHHKA TPaKJIAHCKOTO 000pOTa, KOTOPOE YUUTHIBACT MpaBa

! ®enepanbublit 3akoH 0T 26 uronst 2006 1. Ne 135-D3 «O 3amurte koHKypeHun» (1. 17
cT. 4) // C3 P®. 2006. Ne 31 (uactsb I). Ct. 3434.
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Y 3aKOHHBIE UHTEPECHI APYTOU CTOPOHBI, COJIEUCTBYET €1, B TOM YUCIIE B
MOJTYYeHHH He0OX0IUMOM MHOOpMaITIH.

[loBenenne OAHOW U3 CTOPOH MOXET OBITh  IPU3HAHO
HEJIOOPOCOBECTHBIM HE TOJIBKO TIPU HaIUYUM OOOCHOBAHHOIO
3asiBJICHUSl JApPYyrod cTOopoHbl. OHO MOXET OBITh MPU3HAHO H TIO
WHUIIMATUBE CyJla, €CIM YCMaTpPUBACTCS OUYEBUJHOE OTKJIOHEHUE
JNEUCTBUM Y4YaCTHUKA TPaKJaHCKOrO 000poTa OT J0OpPOCOBECTHOTO
noBeJIcHHs. B 3ToM ciydae cyn mpu pacCMOTPEHUHM J€7la BBIHOCHUT Ha
o0CyXJieHUE OOCTOSITENIbCTBA, SIBHO CBUJICTEJILCTBYIOIIME O TaKOM
HEJIOOPOCOBECTHOM TMOBEJCHUHU, Ja)Xe€ €CIM CTOPOHbl HAa HHUX HE
ccbutanuck (cT. 56 I'TIK PO, ct. 65 AIIK POD).

3i0ynorpediieHue TPAKIAHCKUM MPABOM npeocmasisem cooou
0Cco0bIL  8UO  2PANCOAHCKO20  NPABOHAPYULEHUS,  CBA3AHHO20  C
VMUIUUAEHHBIMY, OCOZHAHHBIMU OeUCBUAMU YNPABOMOUEHHO20 TUYA 8
VCII08USX NPABOBOU HEONpeOdeleHHOCMU, NoGeKuue NPUdUHeHue 8peod
U  UHble HeONa2onpusimHvle NOCLeOCMBUsi Ol VYACMHUKOS
2panicoOanckoeo obopoma.

'K P® mnpenenbl OCYLIECTBICHUS TPaXKIAHCKUX MIPaB yBA3AI
HETMOCPEJICTBEHHO C TOHSTUEM <GBJIOYNMOTPEOIICHUE MPaBOM», KOTOPOE
HEMO3BOJUTEIBHO JJISI YYaCTHUKOB TPa)XJaHCKOTO 000poTa TMof
YIpO301 PUMEHEHHUS CAHKIIUU.

CommacHo . 1 ct. 10 'K P® He nomyckaroTcs OCYIIECTBICHUE
IPpaXIAHCKUX MPAB B CICAYIOMINX hopmax 3ioynompeoienus npagom:

- UCKJTIOYUTEILHO C HaMEPEHHEM MPUYUHUTH BPEIl APYTOMY JIHUILY
(mmkaHa);

- IECTBUA B 00X0]1 3aKOHA C IPOTHUBOIPABHOM 11€JIbIO;

- 3JI0yNOTpeOIeHHE JOMUHUPYIOIIUM MOJI0)KEHUEM Ha PHIHKE;

- HTHOE 3aBEJIOMO HEAOOPOCOBECTHOE OCYIIIECTBICHUE TPAXKIAHCKUX
pas.

Hlukana. B ropunuyueckoil Hayke IEMCTBUsI, HaIpaBJICHHBIE Ha
NPUYUHEHUE BpeAa JPYyroMy JIHIy, TPUHATO HUMEHOBAaTh WuKanoi'.
[Tomumo MPEBBILICHUS peesioB OCYIIIECTBIICHUS npana,
OCYIIIECTBIIIEMOTO HUCKIIOYUTEILHO C HaMEPEHUEM IPUUYUHUTH BPE.
JIpYyroMy JIHIly, 3aKOHOM MOTYT OBITh OINpPEIEICHbI 3JI0yNOTPEeOICHUS

1HO,Z[p06Hee O IIMKaHe U 3J0ynoTpebieHnn mpaBoM cM.. ['pubanos B.IL
OcymiecTBieHUE | 3aluTa TpaxkaaHnckux npaB (pasna. |: Ilpemensr ocymiecTBiICHUS U 3alIATHI
rpaxaanckux npas). M.: Craryrt, 2000. C. 20 —103.
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npaBoM B uHbIX (opmax. I[lo wmuenuto T.E. AOoBoit ¢dopmbl
37I0YMIOTPEOIEHUS MPAaBOM MOTYT OBITh YCTAaHOBJICHBI «... CYyIOM IIpHU
DACCMOTPEHHH  KOHKPETHBIX  gei».. Cyl MOXKET  YCTAHOBHT
opuandeckuit  Gaxkt 37moynorpeOsieHuss mpaBa, HO He Gdopmy
37I0YMIOTPEOICHUS, MOCKOIBKY PEIICHUE Cyla HE SBJISETCS UCTOYHUKOM
paBa.

K coenke, cosepuwiennoit 6 006x00 3akona ¢ TPOTUBONPABHOMN
LETBIO, MOJIJIEKAT MPUMEHEHUIO HOPMBI rpak IaHCKOTO
3aKOHOJIATEIhCTBA, B O0OXOJl KOTOpPHIX OHa ObUIa coBepiieHa. B
YaCTHOCTH, TaKasi CACJIKAa MOXKET ObITh MPU3HAHA HEJCUCTBUTEIBHON Ha
ocHOBaHUM MONOKEHUHU CT. 10 m .. 1 u 2 cT. 168 'K PD B oTHOWMIEHNH
MPOTUBOINPABHBIX CAEIOK. [Ipm Haauymum B 3aKOHE CIHEIUAIBLHOIO
OCHOBAaHMS  HEJCWUCTBUTEIBHOCTHM  Takas  CJelIKa  MpPU3HACTCS
HEJEUCTBUTEIBHON MO 3TOMY OCHOBaHMIO. Hampumep, mo mpaBuiiam
cT. 170 TK P® o0 HeneuCTBUTENBHOCTM MHHMOW WA TPUTBOPHOU
ClIeIKn.”

[Ipenensl OCYLIECTBIEHHUS TPAXKIAHCKUX TMPaB  MCKIIOYAOT
BO3MOYKHOCTh YNPABOMOUYECHHOI'O JIMLA JOINYCKATh 3/10ynompeodienue
OOMUHUPYIOWUM NOI0INHCEHUEeM Ha pbliHKe. Pedb UIET O TMOJOKEHHH,
JAIOIMIEM  BO3MOXKHOCTh  XO3SICTBYIOIIEMY CYOBEKTY  OKa3bIBaTh
pemiaroiniee BIMAHME Ha oOluMe ycioBUs oOpalieHdus ToBapa Ha
COOTBETCTBYIOIIIEM TOBAapHOM PBIHKE, YCTPaHATh WIM 3aTPYAHSTH
JOCTYIl Ha 3TOT PHIHOK JAPYTUM XO3SMCTBYIOIIUM CyObekTaM (cT. 5 @3
«O 3amuTe KOHKYPEHIIUNY).

Camo mo cebe AOMHHHpYIOIIEe (MOHOIOJIBHOE) IOJIOXKEHUE Ha
TOBAPHOM  PBIHKE HE  SBIAETCA  MPOTUBOINpPaBHbIM.  OmHAKO
JEUCTBYIONIEE 3aKOHOAATEILCTBO, U B MEPBYIO0 ouepenb dDenaepanbHbIN
3akoH OoT 26 mronsg 2006 . Ne 135-d3 «O 3ammrTe KOHKYPEHLIHN,
3anpeiiaeT Jr0ble TPOSIBICHUS HEIO0OPOCOBECTHON KOHKYPEHIIWH:
YCTAHOBJICHUE MOHOIIOJIbHO BBICOKMX WJIA MOHOIIOJBHO HU3KHUX IICH,
COMIAlllCHUs MEXJy YYaCTHUKAaMU OJHOTO TOBAPHOTO PBIHKA,

1Fpa>K1[aHCKHI7I koneke Poccuiickont @enepanuu. Yacts nepsas. HayuyHo-npaktudeckuii
komMmeHTapwuii / oTB. pen. T.E. Abosa, A.1O. Kabankun, B.I1. Mo3zonun. M.: U3narensctBo BEK,
1996. C.28.

2 Cwm.: TlocTaHoBIeHHE [Tnenyma Bepxosaoro Cyna P® ot 23 utons 2015 r. Ne 25 «O
IIPUMEHEHNN CYAaMM HEKOTOPBIX MOJIOKEHUH pas3zaena [ yactu nepBoi I'paxkjaHCKOTrO KoaeKca
Poccuiickoit ®enepanun» (1. 8) // bromnerens BepxosHoro Cynma Poccuiickoit @eneparum.
2015. Ne 8.
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OTrpaHUYMBAIOIINE KOHKYPEHIIUIO, U T.]I.

Ilpasosvie nocneocmeusn 3noynompedaenusn npagom. Ecinm nmeno
MECTO 3JIOyNnoTpeOIeHUE rpak JaHCKUM MPABOM CyJ, apOUTPaKHBIN CyJl
WJIN TPETEHUCKUHU CyJl OTKA3bIBACT JIUIY B 3alIATE MPUHAJICKAIIETO EMY
paBa IMOJHOCTHIO WJIM YAaCTUYHO, A TAKXKE NMPUHUMAET HHBIE MEPHI,
oOecrneunBaroIue 3alUTy UHTEPECOB JOOPOCOBECTHON CTOPOHBI WU
TPETbUX JHUI[ OT HEIOOPOCOBECTHOTO MOBEACHUS JPYroil CTOPOHBI.
Hampumep, cyan mnpusHaer yciaoBHE, KOTOPOMY HEIOOPOCOBECTHO
BOCTIPEMSITCTBOBANA MJIM COJECMCTBOBaIa 3Ta CTOPOHA COOTBETCTBEHHO
HACTyNMUBIIUM WK HeHacTynuBIIuM (1. 3 cT. 157 'K P®). Cyn Bnpase
yKa3aTh, YTO 3asBJIICHUE CTOPOHBI O HEICUCTBUTEIIBHOCTU CIEIKH HE
UMEET MIPaBOBOTO 3HAYCHMUS, eciu CChLIaloIIeecs Ha
HEJIEUCTBUTEIBHOCTh CACIKH JIUIO JEUCTBYET HEI0OpocoBecTHO (II. 5
cT. 166 'K PD).

Cyn MOMmKEH YYUTHIBaTh XapaKTep W MOCIEACTBUS JOIMYIIEHHOTO
35oynotpednaeHus nmpaBoM. OTka3 B 3allIUTE MpaBa MPeCTaBIsseT COOOM
crenupUIecKyro rpaxaaHCKO-TIPABOBYIO CAHKITUIO 3a 3JI0yTNOTpeOIeHHe
CyOBEKTUBHBIMU TPAXKIAHCKUMU MPaBaMHU.

16.3 OrpaHn4yeHus rpa;kKIaHCKUX MPaB

Ozpanuuenusn 2parxcoanckux npae TPEICTaBIgeT co00il crnocod
3aIUThl MMYIIECTBEHHBIX TMpPaB TpaxiIaH M IOPUIUYECKHX JIHII,
MPUMEHSIEMBIM B CITydasix, MPEAyCMOTPEHHBIX (enepaibHbIM 3aKOHOM
TSl JOCTHIKEHUS COIMANIBHO 3HAYMMBIX I1EJICH.

[londatne orpaHudeHusi IpaBa sSBIsETCS 0a30BbIM, HMEIONIEH
oco0oe  3HaYeHWe I MCCIENOBAaHMS  OrPAHUYEHU  TpaBa
coOCTBEHHOCTH. OrpaHuueHHEe Kak (PUIOJOTrMYECKOe  TOHSTHE
MpeACTaBIsSIET cOO0W TpaHb, MpeAei, pyoex; ylep:KaHue B M3BECTHBIX
paMKax, TpaHUIlax; MPaBUJI0, OTPAHUYMBAIOIIEE KaKHe-IUOO MpaBuIa,
NEUCTBUSA; CTECHEHUE OIPECICHHBIMU YCIOBUSIMU; JIUMUTHUPOBAHUE
chepbl AEATEIBHOCTH, CYKEHHUE BO3MOXKHOCTEH; TO, UTO CTECHSET,
CTaBHUT KOTO-JIMO0, YTO-IMO0 B KaKue-Iu00 TPAHUIILI, PAMKH U T

[ocynapcTBO  MpU3BAHO  OYEHb  OCTOPOXHO  PEryIUpOBaTh
OOIlIECTBEHHBIE OTHOUICHHUS, MPOSBIISII OJHOBPEMEHHO M THMOKOCTh, U

! Cm.: lans B. TonkoBsiit CJIOBapb JKUBOTO Benukopycckoro sizbika. CI16., M., 1881. T. 2
C. 647-648; OxeroB C.M. Cnoaps pycckoro si3bika. M., 1988. C. 357.
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TBEPAOCTh, M MOCICA0BATEIbHOCTh. OrpaHMYEHUS TPaXJTAHCKUX MPaB
0OyCJIOBIEHBI HEOOXOAMMOCTBIO OOECTCUCHHUS JKHU3HEHHO Ba)KHBIX
HHTEPECOB OTACAbHO B3ATOM JMYHOCTH M OOIIECTBA B IICJIOM.
OrpanuueHusi npaBa BO3MOXHBI, JOIMMYCTHUMBI M OMNpaBAaHbl TOJBKO B
VCKIIFOYUTEJIBHBIX CITy4asX.

OcHoBarellb aHMIMICKOTO MO3UTUBU3MA, (PUIOCO() U IKOHOMUCT
npouuioro Beka JIxoH Mwib 3asaBisul: «EXMHCTBEHHOE OIpaBIaHUE
BMeEIIIATEJILCTBA B CBOOOMY JASHCTBUIN JIIOOOTO YEIIOBEKA - CaMO3allluTa,
MIpeIOTBpAIlICHUE Bpela, KOTOPhIH MOXKET OBITh HAHECEH z[pyrHM»l.
OcHoOBaHUS OrpaHUYEHMS MPaB YEJIOBEKA M I'pakJaHWHA 3aKPEIJICHBI B
4. 3 cr. 55 Koucrurynmuum P®. IlpaBa u cBoOOABI UeEIOBEKAa H
rpakJIaHUHA MOTYT OBITh OrpaHUYEHbI TOJIBKO (eepabHbIM 3aKOHOM U
TOJILKO B TOM Mepe, B KOTOPOM 3TO HEOOXOIMMO B LIEJISIX 3aIIUThl OCHOB
KOHCTUTYLIMOHHOTO CTpOs, HPABCTBCHHOCTH, 370POBbs, IIpaB H
3aKOHHBIX HMHTEPECOB APYrUX JHIl, oOecredeHruss 0OOpOHBI CTpaHbl U
0e3omacHoCTU rocynaapctBa. llepeueHb OCHOBaHUN MJIsI OTPAaHUYCHUS
rPaXXIAHCKUX TIpaB, YCTAHOBJICHHBIA B MNYyHKT€ 3 CTarbu S5
Koncturyiuu Poccuiickori @enepanuu, SBISIETCS HCUYEPIIBIBAKOIINM.
Onu ke npoayonupoBansl B 1. 2 cT. | 'K PO.

[ocymapcTtBOo TakXke HyXaaeTcsa B orpaHudeHusx. OJaHako >TH
OTPAHUYECHUSI MOTYT OBITh YCTAHOBJIEHBI JIMIIb C HEJIBI0 HEAOMYIICHUS
MPOU3BOJIBHOTO  OOpalieHus: ¢ TMpaBaMu TpaxiaHuHa. Jloboe
OTpaHUYCHHUE TOCYIapCTBa JOMYCTHUMO JIMIIL C ILEIbI0 00eCIeUeHUs
MpaB rpakJaHnHa, 3aKperyieHHbIX B Konctutyun PO 1 nHBIX 3aKOHAX.
3aKoH onpeaensier peeITbl BMEIIIaTEIbCTBA B
YaCTHOIPEANPUHUMATEIBCKYIO JIEATEILHOCTb.

OrpaHuyeHus] HE TPUBOIAT K YMEHBIICHUIO CYObEKTUBHBIX IMPAB.
[Ipy HaJlOKEHUMHW  OTrpaHUYECHUNH 00beM  CYOBEKTUBHBIX  IIpaB
coxpansiercsi. OAHAKO WX OCYIIECTBICHUE 3aTPYOHSETCS B CHIY
CTECHECHWH, 3aTPyJHCHUH, BbI3BAHHBIX  OrPAaHUYCHUAMU. ITHU
OTpaHUYCHMS YIIPABOMOUYEHHOIO JIMIIA 00YCIOBIEHBI TEM, YTO TPETbUM
JIALaM nepeaaeTcs TOJIBKO B03MOHNCHOCD peanuzayuu
(ocywecmanenusi) OTIEIbHBIX CYObEKTUBHBIX MPaB, HO HE CaMU IpaBa.

OrpaHuyeHue MpaB HE MOXKET ObITh HAIIPaBJIICHO Ha OOECIIeUeHHE
O€3yCIOBHOM  CIPABEJIMBOCTH,  YAOBIETBOpsitomiein  Bcex. OHO

! Mums J1.C. O cBoGone // Hayka n sxu3nb. 1993, Ne 11. C. 12.
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MPU3BAaHO, MPEXAE BCEro, 00eCHEeYUTh HHTEPEChl OOJBIIMHCTBA H
pa3peuiuTh ~ NOTPEOHOCTh  YCTAHOBJCHWS  TPAHUIBI  MEXIY
MIPOTHUBOCTOSIIIUMU HMHTEpecaMu CYObEKTOB IIpaBa. Bmecte ¢ Tew,
MIPUHIUIT OOJIBIIIMHCTBA €CTh HE YTO MHOE, KaK IPUHIIMII TOCIOJCTBA
BONPEKM BoJie MeHbIIMHCTBA. Kak copaBegnuBo 3ametun 1.
HoBropoaiiep «HapyImarTcs Jd IIpaBa MEHBIIMHCTBA WM IIpaBa
OOJIBIIIMHCTBA, XapaKTep HApPYILICHUsS OT JTOro KOJIWYECTBEHHOIO
pa3IuuMs HE MEHSETCSA: B 00OMX CiIydasX HAHOCHUTCS YIIepO IpaBy
JIMYHOCTHY . HeorpannuenHas  BiaacTh  OOJIBIIMHCTBA  TaKXKe
HECIIpaBeyIMBa [0  OTHOLICHHIO K  KOHKPETHOM  JIMYHOCTH,
BBIHY)KJICHHOW €M TOAYMHATHCS, KaK W HEOTpAHWYCHHAs BIACTh
MEHBIIIMHCTBA HaJ OoJbIIMHCTBOM. ClenyeT pas3iudarb MHOHSTHUS
«IIPaBOBBIC OTPAHUYCHUS» U «OTPAHUYCHHUS IIpaBay.

Ilon npaBOBBLIMH OrPAHHMYEHUSAMHU HEOOXOOUMO NOHUMAMDb
COBOKYNHOCMb  IOPUOUYECKUX  CPeOCm8  MeXaHu3mMa  Nnpasosoco
Pecyiuposanusl, HanpasieHHblX Ha YCMAHOGIEeHUEe Npedelos (2paHuybl)
00360/1EHHO20 N0BedeHUsl CYOBEKMO8.

[IpaBoBbie oOrpaHuyeHUs 0003HAYAIOT WM OYEPUUBAIOT Ccdepy
BO3MOKHOTO TOBEJCHUS, BHYTPHU KOTOPOU CYOBEKT MOXKET CBOOOIHO
pean30BaTh CBOIO IPaBOCTIOCOOHOCTH npu HAJIMYUHU
COOTBETCTBYIOIIMX HOpUANYECKUX (akToB. K MpaBOBBIM OrpaHUYCHUSIM
MO>XHO OTHECTH OTpaHUYCHHMS JIE€ECIIOCOOHOCTH U MPABOCIOCOOHOCTH,
3alpeThl U 00S3bIBAHUS.

Oczpanuuenusn npaea TNO3BOJSAIOT B paMKax COOCTBEHHBIX T'PaHMII
CyOBEKTUBHOIO TIpaBa OYEHb THUOKO YUYMUTHIBAaTH U 00€CIEeYMBATH
HanOoJiee BaXKHbIE MpaBa W 3aKOHHBIE HMHTEPECHl APYTrUX JHUIl H
oOmiecTtBa B 1iesioM. ['paHuIlel TpaBa MpU3BaHBI OXPaHSTh CBOOOIY
JUYHOCTH BHYTpU OOO3HAYEHHBIX mpeaeiaoB. OrpaHUyYeHHUs MpaBa
yCTaHaBIUBAIOTCA «B 1ensax 3amuth» (. 2 ct. 1 'K P®), Te. qus
YCTPAHCHUS HAPYIICHHBIX JKU3HEHHO BaXXKHBIX TIPaB W 3aKOHHBIX
UHTEPECOB  JIPyTUX JIMI, OOEcCrnedYeHuss OOOpPOHBI CTpaHbl W
0€30I1aCHOCTH TOCYIapCTRa.

Jlns  Oosiee  MOJHOTO  BBISICHEHHS  CYIIHOCTH  KaTerOpUuU
«OTpaHUYEHHUS TMpaBa» NPEACTABIACTCS 1EIeCO00pa3HBIM PACCMOTPETh
€€ B Mape C MOHATHUEM «3amlpeT». 3ampeT Bo3jaraeT OOsS3aHHOCTh Ha

! Hosropoaues I1. Beexenne B dumocoduio mpasa. Yacts 2. Kpusic coBpeMeHHOro
npaBoco3Hanus. C. 225.
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rpaxJaaHuHa JMOO IOPUANYECKOE JIMII0O HE COBEpIIATh OMPE/ICIICHHBIC
nevictBus. OH HampaBlIieH Ha HEJOMYIIEHHE ACHCTBUM, CHOCOOHBIX
MPUYUHUTH BpPEJ OTACIBHON JIMYHOCTH JMOO0 001IecTBy B 11e70M. A.B.
Mayibko CUMTaeT, 4TO 3alpeThl MO CBOEW CYIIHOCTH MPEICTABIISIOT
«TaKue IrOCyIapCTBEHHO-BIIACTHBIE CAEPKUBAIOIIUE CPENCTBA, KOTOPHIE
MOJ YIpO30M OTBETCTBEHHOCTH JOJKHBI MPEIOTBpAlIaTh BO3MOKHBIE
MPOTUBONPABHBIE JICSHUS, MPUUYUHSIONIME BpEJ KaK JIMYHBIM, TaK H
OGLIECTBEHHBIM HHTEPECAM .

Takas popmyaupoBka UMEET MpaBO Ha cyllecTBoBaHue. OJHAKO B
HEW Mbl HE HAXOJIWM KBATU(PUUIMPYIOIMIMX MPU3HAKOB, MO3BOJISIONIUX
pasnenuTh U 000COOUTH 3ampeT OT OrpaHUYCHHS MpaBa. DTy Pa3HUILY
oueHb TOHKO TmogMeTmii DO.H @arkymnun. [lo ero MHeHHro
«OorpaHUYeHHE OJIU3KO K 3aIPeTy, OJHAKO OHO PACCUMTAHO HE HA MOJHOE
BBITCCHEHHE TOrO0 WJIM HMHOTO OOIECTBEHHOTO OTHOIIECHUS, a Ha
yJIEpKaHUE €T0 B )KECTKO OrPAaHUYMBACMBIX PaMKax U TILY.

Takum o00Opazom, mox 3ampeTroM cJjeayeT MNOHUMATh TaKoe
IOPUANYECKOE CPENICTBO MPABOBOTO PETYIUPOBAHUS, KOTOPOE MO3BOJISET
BBITECHUTH HE)KEJIaTeJIbHbIE, HECITPaBEJIUBbIC, HEpa3yMHBbIEC
OOI1I€CTBEHHBIE OTHOIICHUS 3a MPEACNbl JIO3BOJUTEIHHOTO MOBEACHUS
YIIPAaBOMOUYEHHOTO JIAIIA.

Ozpanuuenue npaea, B CBOIO O4YEpEdb, IO3BOJISECT COXPAHUTH
ompeiesieHHbIe CyOBEeKTUBHBIEC TPAXKIAHCKUE TIPaBa, HO BJIEKYT 3a COOOM
yCceueHHe M0 00beMy BO3MOXKHOCTEM HX OCylIecTBIeHUS. Ero Henb3s
paccMarpuBaTh Kak IPABOBOE SIBJICHUE, NPUPABHEHHOE K 3arpery.
OrpanuuunBas rpaBa KOHKPETHOTO CyOBbEKTa, pedb HE UJET 00 ype3aHuu
aM00 COKpAIlIEHUH €ro MpPaBOMOYMUA B OJHOCTOPOHHEM TOPSAKE U
WUCKJIIOUCHUM WX W3 MPaBOBOTO MPOCTpaHCTBA. Bompoc cTouT o
3aTPYAHEHUSAX TMPU OCYIIECTBICHUM YaCTU ITPABOMOYMM, CBSI3aHHBIX C
MPEAOCTABICHUEM BO3MOXXHOCTH WX pealu3aluu APYTUM CYObEKTam,
7100 C 1EIbIO 3aIUTHI.

[Io cpaBHEeHUMIO C 3ampeTaMH OrpaHUYEHHs MpaBa 0oJiee TOHKUI
KOMILIEKCHBIN IOPUINYECKUI VHCTPYMEHT, IIO3BOJISIOIIUN
peryiaupoBaTh TpakJAaHCKUN 000poT. OrpaHuyeHHs: COOCTBEHHHUKA
MOTYT OBITh OCHOBAaHbI U HAa MPEAOCTABICHUN OIPAaHUYCHHBIX BEIIHBIX
IpaB TpEeThUM JinaM. Hanpumep, npu npenocTaBieHU CEPBUTYTA IS

! Masnsko A.B. Ykas. paborta. C. 62.
2 @arkynnua O@.H. [Tpobremsr Teopun rocynapersa u npasa. Kazans, 1987. C. 157.
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Ipoe37a 4Yepe3 COCEIHUNW 3EMEJbHBIM YYaCTOK HEBO3MOXHO 4Yepe3
MCYEPIIBIBAIONINI TIEPEUCHb 3aIIPETOB COOCTBEHHUKA B MOJHOM 00bEMeE
0o0ecrneynTh NpaBO OTPAHUUYEHHOTO MOJIb30BAHUS COCEAHUM YYaCTKOM
BJIJICIIbILY CEPBUTYTA.

OcHoOBHasi (PyHKIMS MPABOBBIX OTPaHUYEHUN BBITEKACT U3 IIEJICH,
npenycMoTpeHHbIX CT. 55 Koncturymun P® u ct. 1 I'K PD, u
3aKJIFOYAETCSl B CO3JaHUM YCIOBHM I yOOBJIETBOPEHHS HHTEPECOB
KOHTPCYOBEKTOB M OOIIECTBEHHBIX HHTEPECOB B OXpaHE M 3alluTe.
OrpanuueHue mnpaB TMpU OXpaHE OOIIECTBEHHBIX HUHTEPECOB
OCYILECTBIISIETCS TOCPEACTBOM 3alIPETOB U OOSA3bIBAHUN W HAIPaBJICHBI
Ha WCKIIOUECHUE TPENSATCTBUM B pealld3alMyd IPaB M 3aKOHHBIX
UHTEPECOB  Jpyrux Jui. OrpaHudyeHwe TpaB MNpU  3alIUTE
OOIIIECTBEHHBIX OTHOIICHUN OCYIIECTBIACTCA NyTEM MNPUHYKICHUS
00s3aHHOTO JIMIIA BBIMOJTHUTL OOS3aHHOCTH, BBITEKAIONIUE M3 3aKOHA
aub0 J0TOoBOpa, JUOO BCIEACTBUE IPUMEHEHUS MEp IOPUIUYECKOM
OTBETCTBEHHOCTH.

Mepa orpanuyeHuil mpaB M CBOOOJ YEIOBEKa M TIpakJIaHUHA
JOJIKHA OMPEAEAThCA MpeaesiaMu HEOOXOIUMOW JO0CTaTOYHOCTH st
JOCTUKEHHSI I€JIed 3allUThl OCHOB KOHCTUTYLIMOHHOTO CTpOS,
HPaBCTBEHHOCTH, 340POBbsI, IPAB U 3aKOHHBIX MHTEPECOB JIPYTUX JIUII,
oOecrieueHUs OOOpPOHBI CTpaHbl W 0€30IaCHOCTH TOCydapCTBa.
Konctutyuuss PO yeTko ompenenuna nepedyeHb MpaB U 00sI3aHHOCTEH,
KOTOPBIE HE TOIJIEKAT OTPAHUYCHHIO JaXK€ B YCIOBUSIX YPE3BBIUANHOTO
nosioxkenust (m. 3 cr. 56 Konctutyuuu P®D), B ToM uyucie mnpaBo Ha
«CBOOOIHOE HCIIOJIB30BAHUE CBOUX CHOCOOHOCTEM M UMYNIECTBA IS
NPEANPUHUMATEIBCKOM M MHOM  HE  3alpElICHHONM  3aKOHOM
AKOHOMMYECKOM JiessTeIbHOCTHY (4. 1 cT. 34).

Ozpanuuenun MoOdMCHO Keanuguuupoeamsv 6 3A6UCUMOCHU OM
yenei. Crarbst 29 BeeoOmei Jleknapauy npaB 4elioBeKa 3aKperisieT
HECKOJIbKO HUCKJIFOUMTEIBHBIX 1ENEeH, paayd KOTOPBIX KaXIbId YEIOBEK
JOJKEH MOIBEPTaThCsl OTPAHUYCHUSIM IIPU OCYIIECTBICHUU CBOMX IIPaB
¥ cBoGO . K TaKuM IeIsIM OTHOCSTCS:

— obecrnieueHre JOJKHOTO MPU3HAHUS U YBOXKEHHS IMPaB U CBOOO/

APYTHUX,

1 .
Bceobmas nexnaparus npas yenoBeka (odunuansHeiii TekeT). -M.: «[IpaBa uenoBekay,
1996.
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— YIOBIIETBOPEHHUE CIIPABEIJIUBBIX TPEOOBAHMI MOpaIH;

— obecrieueHne 00IIECTBEHHOTO MOPS/IKA;

— YIOBJETBOPEHHUE OO0IIEero O0JaroCOCTOSIHUS B JEMOKPaTHYE€CKOM
oO111eCTBE.

B Hacrosimiee BpeMs CyHIECTBYET MOTPEOHOCTh B BBIPAOOTKE
MEXaHU3Ma 110 OXpaHe MpaB MU 3aKOHHBIX HHTEPECOB MEHBIIWHCTBA
qyepe3 OrpaHuyveHre IpaB OoNbIIMHCTBA. CTOPOHHUKH MEHBITHHCTBA
JIOJDKHBI UMETh PEaTbHYI0 BO3MOYKHOCTh 3aIIUTHTh CBOM IMpPaBa MPOTHUB
MOTIBITOK OOJILIITMHCTBA YCTAHOBUTH B CBOMX MHTEpEcaxX ONpe/eieHHBIC
orpanuyeHus. boiee Toro, HE0OXOAMMO BBIPAOOTATH IEIYID CHCTEMY
oOecrieueHUsT  3aKOHHOTO,  COpPa3MEpHOT0O U O0OOCHOBAHHOTO
YCTAHOBJICHUS, pPeaIu3alii U IPUMEHEHHUSI PABOBBIX OTPAaHUYCHHM.
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IJTIABA 17. 3AINIUTA I'PA’KJAHCKHUX ITPAB

17.1 TloHsATHE U CoAepKAHUE IPABA HA 3AIUUTY IPAXKIAHCKUX
npas

'K PO u rpaxaaHCKoe€ 3aKOHOJATEIbCTBO, B II€JIOM, HE TOJBKO
YCTaHABJIUBAIOT OCHOBaHHUS BO3HUKHOBEHHS (u3MeHeHus,
MpeKpalieHns) TPpaKJaHCKUX IpaB, CIOCOObI UX OCYIIECTBICHHUS, HO
TAK)K€ NPEAyCMATPUBAIOT OXPaHy 3TUX IPaB U MEPbl HX 3AIIUTHI.
B03MOXXHOCTh HCIOJIB30BaHUSL YIPABOMOYEHHBIM JIMIIOM PA3JIMYHBIX
MEp 3alluThl CBOMX IPAaB W 3aKOHHBIX MHTEPECOB B CIIydae HX
HApyUICHUSI  SIBIAETCS  OJHOM W3  TapaHTUHd  OCYIIECTBIICHUS
CyOBEKTUBHBIX TPaKAaHCKUX TIPaB.

OOecrieueHre BOCCTAHOBIICHUS HAPYLICHHBIX TPAXJAHCKUX IpPaB
ABJISKOTCS OJHUM M3 OCHOBHBIX Hauas I'PaIaHCKOT0 3aKOHOJIATENbCTBA.

[ToHsTHE «3amUTa TpaXKIAHCKUX MOpaB» SBISETCS OJHUM U3
HanboJiee JUCKYCCHUOHHBIX B HAyKe TPaKJaHCKOTO MpaBa. ITO BBI3BAHO
OTCYTCTBUEM B T'PAXIAHCKOM  3aKOHOAATEIbCTBE  JIETUTUMHOIO
ompeaeneHus «3ammray. 'K P® (ct. 12) npemaer akiueHT Ha
3aKOHOJATENBHOE PETYIMPOBAHUE NPUMEHECHUS OTACIBHBIX MEp, HE
Kacasch OOIMMX TIOJOKEHUNW JaHHOTO MHCTUTYTA, 4UTO SIBJISETCS
po0OeJIoM IpakJaHCKOTO 3aKOHOIATENIbCTRA.

B CcOOTBETCTBUM CO CIIOKUBIIEUCS B HAYKE TPAAULMEN MOHATUEM
«OXpaHa TPaXKIAHCKUX IIPAB» OXBATHIBAETCS BCS COBOKYITHOCTH MED,
oOecreunBalOIMX HOPMAJIbHBIM X0 peanu3anuu TpaB. B Hero
BKJIFOUAKOTCSI MEpPbI HE TOJBKO MPAaBOBOTO, HO M S3KOHOMHYECKOTO,
MOJIATUYECKOT0, OPTAaHU3ALMOHHOTO U MHOT'O XapaKTepa, HalpaBJICHHbIE
Ha  CO3JaHHE€ HEOOXOAMMBIX  YCJIOBUW  JUISI  OCYILIECTBJIECHUS
CyOBEKTUBHBIX IpaB. UTO KacaeTcsi COOCTBEHHO MPAaBOBBIX MEP OXpPaHbl,
TO K HUM OTHOCSITCS BCE MEPBI, C MOMOIIBIO KOTOPHIX 00ECTIeUrMBaACTCS
KAK PAa3BUTHE TPAXKIAHCKUX IMPABOOTHOINICHHUN B KX HOPMAaJbHOM,
HECHAPYIICHHOM COCTOSIHUM, HaIlPUMEP, 3aKPEIUIEHUE TPaKIAHCKOU
MpaBo-, JAEEeCIOCOOHOCTH CYOBEKTOB, YCTAHOBJICHHE OOSI3aHHOCTEU U
T.I., TAK U BOCCTAHOBJICHUE HAPYILICHHBIX WM OCHOPEHHBIX MpaB H
VHTEPECOB.

Hapsiny ¢ TakuM MIMPOKMM TMOHUMAHUEM OXpaHbl B HAyKe W B
3aKOHOJATENBCTBE HCIOJIB3YETCS U MOHSATHE OXPAHBI B Y3KOM CMBICIIE
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cioBa. B 3ToM cityyae B HETO BKITIOUAIOTCS JIMIIB T€ MPETyCMOTPEHHBIC
3aKOHOM MEphI, KOTOPbI€ HAMNpaBJCHbl HAa BOCCTAHOBIICHHE WM
NpPU3HAHUE TPAXIAHCKUX TMpaB M 3allUTy HWHTEPECOB TMpPU UX
HapyIICHUH WIn OCIIapUBaHUMU. B HETAX n30eKaHUs
TEPMUHOJIOTUYECKOM MyTaHUIIBI OXPaHy B Y3KOM 3HAUYE€HHUH HTOTO CJIOBA
MIPUHSATO UMEHOBATH 3aIUTON TPaKIaHCKUX MPaB.

OxpaHa W 3amuTa Kak OOIIEeTeOPETUYCCKUE TOHATHS SIBIISIOTCS
XOTS W Pa3IUYHBIMH, HO TECHO B3aUMOCBSI3aHHBIMH KaTETOPUSIMHU.
[TonsiTHe «3ammTa» WMEET XapaKTep AaKTUBHOTO IPOTUBOJCHCTBHS
MIOCTOPOHHEMY BMEIIATEIbCTBY, @ «OXpaHay MPEIoNaraeT u 3amury, 1
cOepexkeHue Toro, uro oxpansierca. [losromy 3ammra sSBIASETCS JHUIIb
OJHOM M3 CTOPOH HOpUINYECKONW OXpaHbl. COOTBETCTBEHHO, IMOHSATHUS
«OXpaHa» M «3aluTa» - 3TO IeJIoe U ero 4acth. «OXpaHay IMOHATHE
Oojiee MIMPOKOE, OHO TMpEeAyCMaTpUBAET OOINee peryaupoBaHUE H
3aKpeIUICHHE OOIIECTBEHHBIX OTHOIICHWH B HOpMax OOBEKTHBHOTO
mpaBa, B TOM 4uciie U 3anmmuTy. OXpaHa MnpaB CyIIECTBYET IMOCTOSHHO,
npeaymnpexaacT, He JOMyCKaeT UX HapylleHHs. 3alluTa UMEET MECTO
TOT/Ia, KOTJIa CyOBEKTUBHOE TIPABO HAPYIIICHO.

3amuTa rpakaaHCKMX MpaB —  npedcmasisem — cooOoll
COBOKYNHOCMb 2PANCOAHCKO-NPABOBLIX HOPM, Pe2YIUPYIOUux NOpsook,
Cnocobbl U O0esIMeNbHOCMb — YNOIHOMOYEHHbIX — Op2aHo8  (uy),
HanNpaeieHHbIX HaA NPUHYOUmenlbHoe Oocyuecmeienue npasomMoyull,
NpeoyCMOMPEHHbIX ~ 3AKOHOM, a4  makdxce  Ha  HNpeceyeHue
NpasoHapyuleHull, NOCAAIOWUX HA YKA3AHHOe CYObeKmueHoe npaso.

[IpaBo Ha 3amMTy SBASETCS JJIEMEHTOM — IIPABOMOYHEM,
BXOJSIIIUM B COJEP)KAHUE BCAKOTO CYOBEKTHBHOTO TPa)IaHCKOTO
npaBa. IlodToMy cy0beKTHBHOE MNpPaBO Ha 3allUTY — MO
IopuouUecKan 3aKpenieHHAsA 803MONCHOCHIb YRPABOMOUEHHO20 TUUA
UCNOIb306aMb MepPbl NPABOOXPAHUMETIbHO20 XAPAKMePa ¢ Uelblo
60CCMAHOG/ICHUA HAPYUIEHHO20 NPAsa U NpecedeHus O0elicmeuil,
Hapywanuwux npaeo.

Conep:xkaHue mnpaBa Ha  3alIMTy, T.€. BO3MOXHOCTH
YIPAaBOMOYEHHOTO CYObEKTa B TMPOIECCE €ro  OCYIIEeCTBICHUS,
OTIpPEEAETCS KOMIUIEKCOM HOPM TPaXJIaHCKOTO MaTepuaibHOTO H
MIPOIIECCYaJIbHOTO MpaBa, YCTaHABIUBAIOITUX

1 TapxoB B.A., PoibakoB B.A. CoOcTBeHHOCTH M TpaBO CcOOCTBEHHOCTH. M.:
W3narensckas rpynmna «fOpucty», 2002. C. 184.
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— CaMoO cOoAepKaHNE MPABOOXPAHUTEIIBHON MEPHI;

— OCHOBAHHUS €€ NPUMEHEHHUS;

— KpyT CyOBbEKTOB, YIIOJTHOMOUYECHHBIX HAa €€ IPUMEHECHUE;

— MPOLECCYaIbHbIMA U TPOLEAYPHBIN MOPAIOK €€ TPUMEHEHNUS;

— MaTepHuaIbHO-TIPABOBBIE U MPOIIECCyabHBIEC MPpaBa CyOLEKTOB, MO
OTHOIIEHHIO K KOTOPBIM MTPUMEHSETCS JaHHAsI MEpa.

Koncturynus Poccurickon @enepanunu 3aKperuisieT IMpaBo Kaxa0ro
3alllMIaTh CBOM TIpaBa, CBOOOJbI W 3aKOHHBIE HMHTEPECHI BCEMH
crocobaMu, HE MPOTUBOPEUAIIUMHU 3aKOHY (CT.45), rapaHTUpyeTcs
cyleOHasl 3aluTa mpaB U CBOOOJ, a TAaKKE MPaBO HA HOPUIUUYECKYIO
nomMoib (CT.cT.46 u 48).

Cyn sABisieTCSt OCHOBHBIM OPraHOM, IMPU3BAHHBIM OCYIIECTBIISTH
3alUTy HapYIICHHBIX WJIM OCIOPEHHBIX IpaxkaaHCKux mpaB. CyneOHas
3alllUTa OCYIIECTBISCTCS CYAOM, apOUTPaXHBIM CYIOM, TPETEHUCKUM
cynioM. Kpyr pnen, paccMOTpeHHE KOTOpPBIX OTHECEHO K BEICHUIO
KaKJOTO0 M3 3TUX CYIOB (IOJBEIOMCTBEHHOCTbH JEN), OMNpEnessaeTcs
IIPOLIECCYaTbHBIM 3aKOHOATEIBCTBOM.

3ammura HapYIICHHBIX 17R105 OCITIOPEHHBIX paB B
aIMUHUCTPATUBHOM TIOPSIJIKE SIBJISIETCA HCKJIIOYEHHEM U3  OOIIero
NpaBWia, OJIHAKO BO3MOXKHOCTh OOXaJOBaHHUS B Cyld JOOOro
aIMUHUCTPATUBHOTO PENICHHUS MO CYIIECTBY COXpaHSeT IpPaBO Ha
CyAeOHYIO 3alllUTy M B ITUX CIydasx. 3alluTa B aJMUHHUCTPATUBHOM
MOPSAIKE BO3MOXKHA JIMIIb B CIy4asX, NPEAYCMOTPEHHBIX 3aKOHOM.
OCHOBHBIM 33aKOHOM, YCTAHOBHMBIIHM aIMUHUCTPATUBHBIN MOPSIOK
pazouparenbcTBa ned, spiasercs KoAll PO.

B TIK pedctBus TpaxigaH WIM OpraHUu3alid MO  3aIlIHUTE
rpaXIaHCKUX TIpaB 0e3 oOpalieHus K TOCYIapCTBEHHBIM WM WHBIM
KOMIIETEHTHBIM ~OpraHaM OOBbEAVMHEHbl B TIOHSATHE CaMO3allUTa
IrPaXJAaHCKUX IPaB W PaCcCMaTpPUBAIOTCA B KAue€CTBE OJHOTO W3
crioco00B rpaxaaHCKuX mpas (cT. 12).

17.2 Cnoco0bl 1 (pOpMBbI 3AINUTHI MPAB U 3AKOHHBIX
NHTEPECOB

[Tom cmoco00M 3aIIUTBI CYOBEKMUBHBIX 2PANHCOAHCKUX NPAB
HOHUMAIOMCA  3AKPENIeHHble 3AKOHOM MaAmepuaibHO-npasosvle
Mepbl  HPUHYOUMETbHO20 XApaKmepa, nocpeocmeom Komopbvlx
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NpPOU3600AMCA  60CCMAHOGIEHUE  (NpuU3HAHUE)  HAPYUEHHBIX
(ocnapuseaemvix) npae u 6030eiicmeue Ha NPAGOHAPYUILMEN .

B cr. 12 TK P® nonyuynim 3akperieHUE CIEAYIONIAE CIOCOObI
3al[MThI TPAXKAAHCKHUX NMPAaB:

[Ipu3nanne mnpaBa. [lpusHanue mnpaBa Kak cHocoO 3alUTHI
BO3MOXKHO B OTHOIIIEHWHM MHOTHX HapylIaeMbIX TPXKIAHCKUX TpaB U
4acTO MCHOJIb3YETCsl Ha MPAKTUKE, 0COOEHHO rpaxaaHamu. [Ipumepamu
SBIIAIOTCS Cy/leOHbIE WCKH O MPU3HAHUU MpaBa COOCTBEHHOCTH Ha
JIOMOCTPOEHHE TIPU €0 MPUOOPETEHUH U HACJIEIOBAHUHU, UCKU TPaXKIaH
O MPU3HAHUM UX ABTOPCTBA U 00 OMPOBEPIKEHUM MOPOYAIINX UX YECTh,
JIOCTOMHCTBO WJIM JIEJIOBYIO PEMYTALMIO0 CBEACHUN, UCKU IOPUINYECKUX
JIUIT O 3aIuTe uX aenoBout penyrtanuu (. 1 u 7 ct. 152 TK P®);

BoccranoBienue MOJIOKEHU S, CylIeCTBOBABIIETO 0
HApYUICHHMS MPaBa, U NMpeceyeHue AeiiCTBUN, HAPYUIAKIIUX MPABO
WIN CO3JAKIIMX Yrpo3y ero HapymeHus. JlaHHbi crnoco0
MPUMEHSIETCS KaK JIJIsl PECEUEHUs TPOTUBOIIPABHBIX JIEUCTBUM APYTroro
JuIa, TaK W TPEBEHTHBHO, Mpeaynpexnaas Takue aehctBus. Crocod
3allUThl,  HAMPABJICHHBIA  HAa  BOCCTAHOBJICHUS  IOJIOXKEHUS,
CYIIIECTBOBABIIIETO 10 HAPYIICHUS TpaBa, OXBAThIBAET COOOM IMIMPOKUI
KPyT KOHKPETHBIX JEWCTBUH, HAIPUMEp, BO3BpPAT COOCTBEHHUKY €TrO
UMYIIECTBA U3 uykoro HezakoHHOro BiajeHus (ctT. 301 'K P®), cHoc
KUJIOTO JOMa WJIM WHOTO CTPOEHHS, CaMOBOJBHO TOCTPOECHHOTO Ha
qy>KOM 3eMeIbHOM y4acTke (cT. 222 'K PO) u ap.

BoccraHoBieHHE MOJI0KEHUS, CYIIECTBOBABILIETO JO HapyILICHUS
mpaBa, MOXET TMPOUCXOAUTh TIOCPEACTBOM IPUMEHEHUS]  Kak
IOPUCAUKIIMOHHOTO, TaK W HEIOPUCAUKIMOHHOIO TOPSAKA 3alllUThI.
[IpecedyeHue AEWCTBUN, HAPYLIAOIIUX IIPABO WM CO3JAOIIMX YIPO3Y
€ro HapylIeHUs, MOXET IMPUMEHATHCS B COUYETAHUU C JPYTUMU
Ccroco0aMu 3alluThl, HAIPUMEpP, B3bICKAHUEM YOBITKOB WJIM HEYCTOWMKH,
WM UMETh CaMOCTOSITENIbHOE 3HaueHue. B mocieqneM ciydae MHTEpec
oOnajarensi CyObEKTHMBHOIO IIpaBa BBIpaXaercsi B TOM, YTOOBI
NPEKPATUTh (Mpeceyb) HapyIIEHUE €ro npaba Ha Oynyliee BpeMs WU
YCTPaHUTh yIpo3y €ro HapyiieHus. Hampumep, aBTop mpou3BeACHUS,
KOTOPOE€ HE3aKOHHO MCIOJIb3YEeT (TOTOBUTCS K BBIMYCKY B CBET 0€3 €ro
BEJIOMA, HCKaXaeTcsi, MOABEPracTcs MNEpeAesiKe U T.1.) TPEThUMHU
JUIIaMH, MOXKET MOTPeO0BaTh MPEKPATUTh ATH JCUCTBUS, HE BBIIBUTAS
HUKAKUX UHBIX, HAPUMEDP, UMYIIECTBEHHBIX TPETEH3UM.
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IIpusHaHue OCHOPUMON  CHEJKH  HEACHCTBUTEJIHLHOU U
NMPUMEHEHHE MNOCJIeICTBUN ee HeleHCTBUTEJIbLHOCTH, NPUMEHEHHE
MOCJeACTBHI HeAeHCTBUTEJIBLHOCTH HHUYTOKHON caeaxku. OquH u3
HanOoJIee YacTO BCTPEUAIOIIMXCS B CYACOHOM MpPaKTHKE CIOCOO0OB
3al0UTBl TPAXJAHCKUX MpPaB, CYIIHOCTh KOTOPOTO 3aKIKOYAETCS B
BO3BpAT€ CTOPOH HEACHUCTBUTEIBHOW CHEIKH B IEPBOHAYAIBHOE
MOJIOKEHUE (JIBYCTOPOHHSSI PECTUTYIIHS).

[Ipu3HaHue HeAeHCTBUTEJAbHBIM AaKTa TIOCYIapCTBEHHOIO
OpraHa WJM OpraHa MeCTHOro caMoymnpaBjieHusi. TpeOoBaHus O
MPU3HAHUN HEJICMCTBUTEIBHBIM aKTa TOCYAAapPCTBEHHOTO OpraHa WIIH
OpraHa MECTHOTO CaMOYIPABIIEHUS OCHOBBIBAIOTCS HA MOJIOKECHUSAX Y. 2
cT. 46 Koncrturyuuu P®, coriacHO KOTOPBIM pelIeHUs U ACHUCTBUS (WU
0€3/1eliCTBIE) TaKUX OPraHoOB, a TAKXKe OOIIECTBEHHBIX OObEIMHEHUN U
JTOJDKHOCTHBIX ~ JIMI] MOTYT OBITb OOXajaoBaHbl B Cyld. OTH
MPUHIUIINATIBHBIE KOHCTUTYIIMOHHBIE MOJOXEHUS HAIIUIM OTPAXKECHUE B
ct. 13 T'K P® ¢ yka3zaHueM NpaBOBBIX TMOCIEACTBUNA NPU3IHAHUSA
pELICHUI HA3BAHHBIX OPraHOB HEACUCTBUTEIBHBIMU. B 3TUX cirydasx
HApYUICHHOE TMPaBO TMOJJEKUT BOCCTAHOBICHHUIO M 3allUTE B
COOTBETCTBUHU C TEMHU CIOCOOAMH, KOTOpbIE MPETyCMOTPEHbI B CT. 12
'K PO®. B ygactHocTtH, Poccuiickas denepanus, €€ COOTBETCTBYIOLINN
CyOBEKT WIM MYyHHUIIUNAIbHOE O0Opa3oBaHuE OO0sI3aHBl BO3MEIATh
yOBITKH, TPUIMHEHHBIC HEMTPABOMEPHBIMU PEIICHUSIMU UX OPTaHOB (CT.
16 'K PD).

HenelicTBUTENIBHBIM ~ MOXET OBITh 1O  OOIIEeMYy  IPaBUILY,
3akperieHHoMYy B cT. 13 'K P®, npu3HaH auiibp HEHOPMATUBHBIN aKT,
T.. aKT, YCTAHABIMBAIOUIAM, W3MEHAIOWIMNNA WIX OTMEHSIIOIUN
rpaXJIaHCKHUE MpaBa U 00SI3aHHOCTU KOHKPETHBIX JIMI], UMEIOIIHNM, KakK
MPaBUJIO, OJHOKpaTHOE mpuMeHeHne. K TakuMm akrtam OTHOCSTCH,
HallpuMep,  aKkThl, IPHUHATBIC  MPEACTABUTEIBHBIMA  OpraHaMH
aIMUHUCTPAIlUM, MUHHUCTEPCTBAMH, BEJOMCTBAMM, HUHBIMH OpraHamu
TrOCYJapCTBEHHOTO W  XO3AMCTBEHHOTO YIPABJICHHUS W KOHTPOJI,
JTOJ>KHOCTHBIMH JIMIIAMU 3TUX OpraHoB. B Ha3BaHHbIX cTarbsix ['K PO
OTCYTCTBYET yKa3aHHUE O JOMYCTUMOCTH OOXKaJIOBaHUS B CYI pEIICHUU
OOILIECTBEHHBIX  OpraHu3aluii, a TaKXe OpraHoB YIPaBJICHUS
XO35IUCTBEHHBIX OOIIECTB U TOBApUIIECTB (OOIMX COOpaHUW YJICHOB,
COBETa JUPEKTOPOB, TE€HEpaJbHOrOo AupekTopa u Ap.). CyneOHas
MpaKTUKa UJET M0 MyTH NPUMEHEHUS B ATUX ciydasix oonmx HopMm ['K
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P® o gonyctumoctu oOpaienus B cyx (1. 2 ctT. 11 'K PD).

IIpu3HaHue HeXECHCTBUTEJIbHBIM peLICHUA COOpaHus. OTOT
CIOCO0 3alUThl MPUMEHSIETCA ¢ coOmofeHuem npasui c¢r.181.3-181.5
['K P®. HepnelictBuTenbHble pelieHUss CcoOpaHUil MOryT ObITh
HUYTOXHBIMU (HE TPEOYIOIIMMH MPU3HAHUS MX TAKOBBIMU CYJIOM) H
OCITIOPUMBIMH.

Perienusi coOpanusi MOTYT OCMApUBATLCS B IEJSX 3alUTHI MpaB
y4aCTHUKA Tpa)KJaHCKO- MPABOBOTO COOOIIECTBa, HE MPUHHUMABIIETO
ydacThe€ B COOpaHUHU, JMOO TOJOCOBABIIErO MPOTUB MNPUHATHUS
OCIIapMBAEMOI0 PEIICHUA, a TaKXKE€ B MHBIX CIydasix, KOrjla HapylieHo
€ro BoJieu3bsiBIeHUE. [[aHHBI CIIOCOO HCIONB3YETCs, KOTJa MPUHITOE
coOpaHueM pelieHue BieUeT ISl y4aCTHUKA  CYIIECTBEHHBIC
HEONaronpusTHBIE MOCIEACTBUS (MOXKET MPUBECTH K BO3HUKHOBEHUIO
yOBITKOB WJIM JIMIIIEHUIO TIPaBa HA MOJY4YEHUE BBITOJIbI).

Perienrie coOpaHusi HUYTOXXHO B CIEAYIONIUX CIydasx: €CJIU OHO
MPUHATO IO BOMNPOCY, HE BKJIIIOYEHHOMY B MOBECTKY JHSI; MPUHSTO IO
BOIIPOCY, HE BKJIFOYEHHOMY B MOBECTKY JHS, 32 UCKIIFOUEHUEM CiIyvas,
€CIM B 3aCElaHMU WJIM 3a0YHOM TOJIOCOBAaHWU TMPHUHSIIM y4acTHUE BCE
YYaCTHUKH COOTBETCTBYIOIIETO TPaKIaHCKO-TIPABOBOIO COOOIIECTBA;
OPUHATO TIPU OTCYTCTBHUM HEOOXOJUMOrO KBOPYMa; MPHUHATO IO
BOIIPOCY, HE OTHOCSIIEMYCSI K KOMIIETCHIIMU COOpaHUSs; TPOTUBOPECUUT
OCHOBaM MPaBOMOPSIKA UJIM HPABCTBEHHOCTH.

Camozamura mnpasa. Camo3ammra TPaXIAHCKHX  IIPaB
MpeACTaBIsIET CO00I0 Mephl, MPETyCMOTPEHHBIE 3aKOHOM, HWHBIMU
MPaBOBBIMU aKTaMU, KOTOpPHIC BMpaBe MPEANPUHITH IS 3alUThI
CyOBEKTUBHBIX IPaB HMX HOCUTENIb 0€3 OOpallleHUusI K KOMIIETEHTHBIM
opranam. CaMo3zaniuTa MOXXET MPOSBIATHCS U B OpraHU3aIllUM OXPaHbI
CBOETO UMYIIECTBA, U B OOpAIlICHUU K TPETHUM JIMI[aM, OKa3bIBAIOIIUM
MO0OHBIE YCIYTH, 3TO U BOCHPEISITCTBOBAHUE JIFIOOBIM TPETHUM JIUIIAM,
HEMPABOMEPHO TMOCITAIONIMM Ha TpaKJaHCKHE TpaBa, U MPUYMHEHUE
BpeJla MMYILECTBY JIMIl, HapyIIAIONIUX TPaKJIaHCKUE mpaBa U T.J. B
J1000M CiIydae CIocoObl CaMO3aIlUThI JOJKHBI ObITh:

— copa3MmepHbl HapymieHuto. O copa3MepHOCTH HYXKHO CYIUTh,
UCXOAsl U3 KOHKpEeTHOW oOcTraHoBkM. Hampumep, HemomycTumo
3alMIIaTh CBOE€ UMYIIIECTBO CIIOCO0AMU, YTPOXKAIOIINMU KU3HU JHOIEH;

— HE BBIXOJAUTH 3a MpPEAeNbl JAEHCTBUN, HEOOXOAMMBIX [JIs €ro
npeceuenus (ctT. 14 'K PO);
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— COOTBETCTBOBAThH 3aKOHY Y MHBIM ITPABOBBIM aKTaM.

Eciu  camozammra compsbkeHa € [PUYMHEHUEM — Bpeaa
IpOXIAHCKUM TpaBaM (MMYIIECTBY, HEeMaTepHuaabHbIM OjlaraM) IpyTHux
JUIl, TO OHA JONMYyCKaeTCs MpU COOJTIOACHUU KaK MUHHMYM JBYX
YCJIOBHM:

— MPUYUHEHHBIA B XOJI€ CaMO3AIIUTHI BpEJ JOKEH OBITh MEHEe
3HAYUTENIbHBIM, YEM BpE/[l IPEOTBPALIICHHBINH;

— peanbHasi ONMACHOCTh, YIPOXKAaBIIAs I'PAXKIAHCKUM IpaBaM JIMLA
IIPU KOHKPETHBIX 00CTOATENIbCTBAX, HE MOTJIa OBITh YCTPAHEHA APYTUMHU
cpeacrBamMu. EcCiayd NPUUYMHEHHBIA BpPEI MPEBOCXOIUT BPEH, KOTOPBIU
MOT HACTYIHTh, JIMOO ObLJIa BO3MOXKHOCTh MPEIOTBPATUTH (YCTPAHUTH)
MOCJEJACTBUSL BpeJa MHBIMU CIIOCO0AMH, TOBOPUTH O JOMYCTUMOCTH
U30paHHOTO CIIOCcO0a CaMO3aIIUThI HENb3S.

Ilpucy:xaeHue K MCHOJHEHHI0 OOI3AHHOCTH B  HaType.
HcnonneHnne B HaType NPEANoJiaracT COBEPIICHUE OMPEIeICHHBIX
nevictBuid. Hampumep, mpojaser; o0si3aH OOMEHSTh HEKAYE€CTBEHHYIO
BClllb Ha KauyecTBeHHY0 MW T.II. Kpome Toro, cyneOHas mpakTHKa
NPUJCPKUBACTCA TOW JIMHWMU, 4YTO TMPU BBIHECEHUU PEUICHUS O
MOHY)XJICHUU K HCIOJHEHUIO OO0S3aHHOCTHM B HAType CyI J0JDKEH
BBIICHUTh BO3MOXHOCTh PEAbHOTO HCIIOJHEHHSI U  OINPEJEIUTh
MOPSIOK, MEXAaHU3M U CPOKH UCTIOJIHEHUS 00s3aTeIbCTBa B HAType. ITO
orpaHnuuBaeT cdepy MPaAKTUIECKOTO UCIIONIb30BaHUSA TpPEOOBAHUM,
HaITPaBJICHHBIX HA BOCCTAHOBJIEHUE MTEPBOHAYAIIBHOTO TTOJIOKEHUS.

Bo3Memenne yoObITkOB. Bo3MmeleHne yOBITKOB - Haubosee
pacmnpoCTpaHEHHBIA CIIOCOO 3alUThl HAPYIIEHHBIX MpaB. JIuio, mpaBo
KOTOPOTO  HApyII€HO, MOXET TpeOoBaTh  IMOJHOTO BO3MEUIECHUS
MPUYUHECHHBIX €My YOBITKOB, €CJIM 3aKOHOM UJIM JOTOBOPOM HE
MpEeAYyCMOTPEHO BO3MENIEHNE YOBITKOB B MEHBILIEM pa3Mepe.

Iloo yovimkamu nonumaromcsa pPacxoibl, KOTOPbIE JIUIO, YbE
MpaBO HapPYyIICHO, MPOU3BEJIO WJIH JODKHO OyaeT NpPOU3BECTH IS
BOCCTAHOBJICHHSI HAPYIIEHHOTO TpaBa, yTpara WA MOBPEKICHHUE €ro
UMylecTBa (pealibHbll ymiep0), a TakKe HEMOJIYUYEeHHBIE JOXOIbI,
KOTOpbIE 3TO JIMIIO TMOJAYy4YWJIO OBl TIpU OOBIYHBIX  YCIOBHUSIX
rpakJaHCKOTO 000poTa, €ciliid Obl ero mpaBo HE OBLIO HapyIICHO
(ymylilleHHasi BBITO1a).

Pazmep momnexamux BO3MEIHICHHIO YOBITKOB [OKEH OBIThH
YCTAHOBJIEH C  pPa3yMHOW  CcTeneHblo  gocroBepHocTu.  [lo
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cmbicny nyHkta 1 crareu 15 'K P® B ynoBneTBopeHuu TpeOOBaHUS O
BO3MCIIICHUH YOBITKOB HE MOXET OBITh OTKa3aHO TOJIbKO Ha TOM
OCHOBAaHWHM, YTO UX TOYHBIM pa3Mep HEBO3MOXKHO YCTAaHOBUTH. B 3ToM
cllyyae pa3Mmep MOMJIEkKAUMX BO3MEUICHUIO YOBITKOB OIpPEAEIsieTcs
CYIOM C YYETOM BCEX OOCTOSITEILCTB J€ia, UCXOAS M3 MPUHIUIIOB
CIIPABEJIMBOCTA M COPA3MEPHOCTHU OTBETCTBEHHOCTH JOMYIIEHHOMY
HapymeHI/Hol.

B3bickanue HeycToliku. Heyctolika (mrpad, nmeHs) npencraBisieT
co0Oi  ONpeeICHHYI0 JIOTOBOPOM (JOTOBOpHAs HEYCTOWKa) WU
3aKOHOM (3aKOHHasi HEYCTOMKA) JECHEKHYIO CYMMY, KOTOPYIO JOJDKHUK
o0s3aH  YIUIaTUTh KPEOUTOPY B ClIydyae HEUCIIOJHEHHUS WM
HEHAJIJIeKAIIero ucrnojHeHus: ooszarenbctBa (M. 1 ct. 330 'K PO).
Heycrolika MOAexUT yIulaTeé HE3aBUCUMO OT HAJIM4YMUS y KPEIUTOpa
ymiepOa OT HapylmIeHUs o00s3aTelbCcTBA, MPUYEM, €CIU YOBITKH
MPEBBIIIAIOT Pa3Mep HEYCTOMKHU, OHU, IO OOIIEMY MPaBUIy, MOTYT OBIThH
B3bICKAHBI.

Pa3Mep HEyCTOMKH MOXET OMpEAeNsThCS MO-pa3HOMY (pa3oBbId
mTpad, TEKymas TMeHsA, WX COYeTaHWE) M YUYUTHIBaTh 3HAYCHUE
o0OecrneunBaemMoro  o0si3areNbcTBa M Xapakrep  (JJIUTEIbHOCTD)
nomnyiieHHoro HapymieHusa. [lo TpeboBanuio 00 yIaTe HEYyCTOWKHU
KpEIUTOp HE 00s3aH JO0Ka3blBaTh MNPUYMHEHHUE €My YOBITKOB. ITO
JeJaeT HEYCTOWKY YAO0OHOW [Jii TPaKTHUYECKOTO MPUMEHEHHS, W
YCIOBUE O HEH OOBIYHO OroBapUMBAETCS BO MHOTMX 3aKIIFOUa€MbIX
JIOTOBOpAx.

Komnencanusi mopajbHOro Bpena. KommeHcanusi MOpajibHOTO
Bp€la BO3MOXKHA B CJIydya€ HApyUICHHS JIMYHBIX HEUMYIIECTBEHHBIX
MpaB TpaXJIaHWHA, COBEPUICHUS JACHCTBUM, TMOCATAIOIIAX HA
MpUHAJJICKAINE TPAKIAHUHY HeMaTepHuaibHbIe Oara, a TakKe B MHBIX
Clly4asix, IpsAMO MpeaycMOTpeHHbIX 3akoHOoM (cT. 151 I'K P®). Tak,
HOpMBbI 3aKOHA O 3alllUTE MpaB MOTPeOUTEIEH MO3BOJSAIOT IpakJaaHam
TpeOoBaTh KOMIIEHCAIIMM MOPAJILHOTO BpeAa NMPU HAPYIICHUU UX MPaB,
NPEAYCMOTPEHHBIX 3aKOHOJATEILCTBOM B OO0JIACTH 3allUThl TpaB

! Mocranosnenne IMnenyma Bepxoaoro Cyma P® ot 23 wmrons 2015 r. Ne 25 «O
NPUMEHEHHUHU CyJlaMU HEKOTOPBIX MOJIOKEHUH paszena | yactu nepBoii I'paskaanckoro kojaexca
Poccutickoit ®enepamuuy (. 12) // bronnerens BepxoBHoro Cyna Poccutickoit denepariuu.
2015. Ne 8.
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NOTpeOUTENEH.

Ilon MopajbHBIM BpeIOM NOHHUMAIOTCH HPABCTBEHHBIC WU
dbuznueckue cTpajaHus, NPUUUHEHHbIC JEUCTBUAMU (O€3/EeUCTBUEM),
MOCSATAIOUMMHU Ha MPUHAJICKAIINE TPAKIAHUHY OT POXKICHUS WU B
CHJIy 3aKOHAa HeMmarepualibHble Oyiara (KH3Hb, 3I0POBBE, JOCTOMHCTBO
JUYHOCTHU, JIETIOBasi permyTals, HEIPUKOCHOBEHHOCTh YaCTHOM JKU3HH,
JUYHasg U ceMelHas TallHa U T.I.) WM HapylIAlOIUMU €ro JIMYHBIC
HEUMYIIECTBEHHbIC MpaBa (IIpaBO Ha IMOJL30BAHUE CBOUM HMEHEM,
MPaBO aBTOPCTBA U APYrue HEMMYIIECTBEHHBIC ITPaBa B COOTBETCTBUU C
3aKOHaMHU 00 OXpaHe TMpaB Ha pe3ylbTaTbl HWHTEIJIEKTYaJIbHOU
NESITEILHOCTH) JMOO  HapylIaloIMMMH  HWMYIIECTBEHHBIE  IIpaBa
rpakJIaHUHA.

MopanbHblii  Bpel, B YaCTHOCTH, MOXKET 3aKIIOYaTbCs B
HPABCTBEHHBIX IIEPEKUBAHUAX B CBA3M C yTpPaTod pPOJICTBEHHUKOB,
HEBO3MOXXHOCTBIO TPOAOKATh AKTUBHYIO OOIIECTBEHHYIO JKHU3Hb,
moTrepe pabOThl, PACKPHITUEM CEMEHHON, BpadyeOHOM TaMHBI,
pacrpoCTpaHEHHUEM  HE  COOTBETCTBYIOIIMX  JCHCTBUTEIBHOCTHU
CBEJICHUH, MOpOYAIINX YECTh, IOCTOMHCTBO WJIM JIEJIOBYIO PEIyTaIlUIO
rpaXJIaHUHA, BPEMEHHBIM OTPaHUYCHHEM WJIM JUIIEHUEM KaKUX-TH00
npaB, Gpu3nIeCcKoi 00JIbI0, CBI3aHHON C MPUYMHEHHBIM YBEYbEM, HHBIM
MOBPEXKJICHUEM  3JI0pOBbS JIMOO B CBA3U C  3a00JICBaHUEM,
MIEPEHECEHHBIM B PE3YJIBTaTe HPABCTBEHHBIX CTPaJaHUM U ):[p.1

IIpexkpamenue wuaM uU3MeHeHHe mNPaBoOTHomeHusi. CyTb
JAHHOTO croco0a 3alluThl TPAXKJAAHCKUX TpaB B TOM, YTO, JOOMBAasCh
W3MEHEHUS WJIM TPEKpaIeHUus] KaKuxX-TO MPaBOOTHOIICHUM, JIUIIO TEM
CaMbIM 3allIUIIA€T CBOM TMpaBa M 3aKOHHBIE HHTEPECHL. ITOT
CIOCO0 3aIUThI TPAXKIAHCKUX MPAB MPUMEHSIETCSI MO 3asBJICHUIO
OJIHOTO yYaCTHHKA IPABOOTHOIICHHUS B Cllydyae HapylIeHHUS JpyruM
YYaCTHUKOM CBOMX 00s3aT€IbCTB WM 110 HHBIM OCHOBAaHUSM,
NpeAyCMOTPEHHBIM  3aKOHOM  WJIM  JoroBopoM. Yamie  Bcero
JAHHBINA CTI0CO0 3aIUThI peaTnu3yeTCs B cyaeOHOM
nopsiike. Hampumep, MOXKHO OTMEHHUTh YK€ COBEPIICHHOE JapEHUE U
noTpeOOBaTh BO3BpAICHUS Japa, €CIU OOpalleHHe OIapsSIeMOro C

! Tocranosnenne Ilmenyma BepxoBroro Cyma P® or 20 nexabps 1994r. Ne 10
«HekoTopbie BONPOCHI MPUMEHEHHSI 3aKOHOIATEIbCTBA O KOMIICHCAIIUH MOPAJIBLHOTO Bpeaay (II.
2) // brommnerene BepxoBaoro Cyna Poccuiickoit @eneparum. 1995. Ne 3.
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NOJIApEHHOM BEIbIO, MPEACTABIAIOIIEH s Japutenss OONbIIYIO
HEUMYILIECTBEHHYIO II€EHHOCTb, CO3/1aeT yrpo3y ee O0e3BO3BpaTHOM
yTparthl (a03. 3 n.1 c1. 578 'K PD).

HenpuMeHeHne cyioM aKTa rOCyIapCTBEHHOI0 OPraHa WJIN
OpPraHa MeCTHOI'0 CaMOYIPABJECHHS, NMPOTUBOpPeYAlero 3aKoHy. B
TOM ClIy4yae, JaX€ €CJIM JIMIO HE CTAaBUT BONPOC O NPU3HAHUHU
HEJICWCTBUTENIbHBIM aKTa COOTBETCTBYIOIIEIO OpraHa, Cyjl, yOeaUBIIUCH
B TOM, UTO 3TOT aKT MIPOTUBOPEUYUT 3aKOHY, HE MPUMEHSET €r0 HOPMBI, a
PYKOBOJCTBYETCSI HEMOCPEACTBEHHO 3akoHOM. He wumeer mpu 3Tom
3HAUEHMS TO, KAKOW OpraH u3/ajl MOJOOHBIN aKT, OTMEHEH OH WJIU HET.
Jlauubpiii  cmoco®  3aIlMTBhl  TPAKIAHCKUX TMPaB  HAXOAUTCS B
HEPA3PBIBHOM CBSI3U C 3aKpeIieHHbIM B 1. 2. ¢T. 3 'K PO npunuunom
BEPXOBEHCTBA 3aKOHA.

JlaHHbIA cHoco0 3alMThl TPAXKAAHCKUX TMpPaB MPEANoIaraet
00513aHHOCTb CyJla, pACCMAaTPUBAIOILETO IPaKAAHCKOE JI€JI0, MIPOBEPUTH
HOPMAaTUBHBIM TMPABOBOM aKT, MOJUICKAITUA MPUMEHEHUIO B JTAHHOM
IpXIAHCKOM Jeje (BKJIKYas yTPaTUBIIMN IOPUIAYECKYIO CHUIY), Ha
COOTBETCTBUE HWHOMY HOPMAaTHBHOMY MPAaBOBOMY akKTy, HMEIOIIEMY
OOJBIIYI0 IOPUAMYECKYIO CHUITy, B TOM YHUCIE, €CIU O MPOTUBOPEUHUU
MEXKJly HUMH 3asBJISIET JIMIO, YYacTBYIOIIEe B Jejle, U B cCiydae
YCTAHOBJICHUSI TaKOTO TMPOTUBOPEYHS - BBIHECTU pEIICHHE B
COOTBETCTBUHU C HOPMATUBHBIM MPABOBBIM aKTOM, UMEIOIIUM OOJIBITYIO
IOPUANYECKYIO CHITY.

VYKka3zaHHBIM  TlepeYeHb  CIOCOOOB  3aIllUThl  HE  SIBJISIETCS
VCUYEPIIBIBAIOIIUM, TOCKOJIbBKY B CaMOM HOpPME IpaBa TOBOPUTCS O
BO3MOKHOCTH 3alIUTHI MPaB U UHTEPECOB TAKXKE MHBIMH CIIOCOOaMH,
MPEyCMOTPEHHBIMU 3aKOHOM.

VYHpaBoMOYEHHOE JIMIIO BIpPaBe BBIOpATh CHOCOO  3aIIUTHI
HapylieHHOro mnpasa. OgHako BBIOOp B psAe CIy4aeB OTpPaHUYECH
MPaBOBBIMU HOPMaMHU, MPETyCMATPUBAIOIMIUMHU JUISI TEX WJIM HHBIX
CyOBEKTUBHBIX TIpaB OIPEICICHHbIC CPEJCTBA MPABOBOM 3alllUThI, a
TaKXe XapaKTepoM HapylieHus npasa. Hampumep, aiist 3amiuThl npasa
COOCTBEHHOCTH (MHOTO BEUIHOTO TIpaBa) MOXKHO BOCIOJIb30BATHCS
MCKOM O TPU3HAHWU TpaBa COOCTBEHHOCTH, BUHIUKAIMOHHBIM WIIH
HETraTOPHBIM HCKOM.

Hapsiny ¢ 3TUMHM TpaaMIIMOHHBIMH CHOCOOAMHU 3alllUThl TMpaBa
COOCTBEHHOCTH BO3MOKHO Takke OOpalleHHue B Cyll ¢ TpeOOBaHHEM O
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NPU3HAHUU HEJCHCTBUTEJIbHBIM aKTAa TOCYIapPCTBEHHOI0 OpPraHa
WIM OPraHa MECTHOIr0 CaMOYNPABJICHMSI, €CIIM TAKOU aKT CIYXKHUT
OCHOBaHMEM BO3HMKHOBEHUS MpaBa COOCTBEHHOCTU. B 3aBucUMoOCTH OT
KOHKPETHBIX  OOCTOSITENIbCTB ~ YIIPABOMOYEHHOE JIMIIO  BbIOUpaET
aJI€KBaTHBIN UM CIIOCOO 3aLUTHI.

3aKOHOM JIOMYCKAE€TCd NPUMEHECHUE MHBIX CIOCO00B 3alIUTHI
rpaXkJaHCKHUX MpaB, HE TPeAyCMOTpeHHBIX CT. 12 ['K PO.

VYkazanubie B cT. 12 'K P® cnocoObl 3auThl FpakIaHCKUX TMPaB
HEOJTHOPOJIHbI [0 CBOEW KPUAUYECKOM IIPUPOJIE, UYTO OKA3bIBACT
CYIIECTBEHHOE BJIMAHUE HA BO3MOXKHOCTH HUX peahu3anuu. Yacte
COCOOOB  3alllUThl ~ OJHOBPEMEHHO  SIBIAIOTCS W MEpaMu
OTBETCTBEHHOCTH, KOTOpbIE  pa3nuyaroTcs MexAy coboil 1o
OCHOBAaHUSIM MPUMEHEHHS, COLIMATIbHOMY HAa3HAYECHUIO U BBITTOJIHAEMbBIM
GYHKIMSIM, TPUHITUIIAM peaii3allid U HEKOTOPBIM JPYTUM MOMEHTAaM.
[Io oOmemy mnpaBuiay Mepbl OTBETCTBEHHOCTH B OTJIWYUE OT MeEp
3alUThl ~ NPUMEHSIOTCA  JIMIIb K  BHHOBHOMY  HApPYIIUTEIIO
CYObEKTHBHOTO  TPaXXJAHCKOTO  TpaBa U BBIPAKAIOTCA B
JOTIOJTHUTEIBHBIX HEOJarompUsTHBIX TOCIEACTBUSIX B BHUJC JUIICHUS
MPABOHAPYIIUTES ONPEACICHHBIX MPAaB WM BO3JIOXKEHUS Ha HETO
JIOTIONHUTENBHBIX  oOsi3aHHOCTEe. Cpemu  cocoOOB  3aIIUTHI
rpaXJaHCKUX TMpaB, NOpeaycMoTpeHHbix cT. 12 TI'K, wMepamu
OTBETCTBEHHOCTH MOTYT OBITh TIPU3HAHBI: BO3MEIICHHUE YOBITKOB,
B3bICKAHHWE HEYCTOWKH M KOMITCHCAILUS MOPaJbHOTO Bpeaa. OcranpHbIe
ABJISIFOTCS TOJIBKO MEPaMM 3allIUThI TPAXKIAHCKUX TTIPaB.

17.3 ®@opmbl 321U THI TPAKIAHCKUX NIPAB

3ammTa TpaXAaHCKUX INpaB OCYUIECTBIISIETCS B OMPEACIEHHOM
MOPSAIKE, KOTOpPhIM wuMeHyercsa ¢(opmou 3amurbl. Kak mpasuno,
BBIJICTISIIOT ABE (OPMBbI 3aIIUTHI CYOBEKTUBHBIX TPAXKIAHCKUX IPaB:
IOPUCIUKIIMOHHYIO U HEIOPUCIUKIIMOHHYIO.

HOpucoukyuonnas opma 3auwgumel peanoiaracT 3alluTy MpaB
U 3aKOHHBIX  HMHTEPECOB  KOMIIETEHTHBIMH  TOCYIapCTBEHHBIMU
opranamu. OHa moApaznensiercss Ha  CymeOHY0(00Iyr) ¢
aIMHUHHUCTPATUBHYIO(CIICIIMATBHYIO).

Cyne0nas 3ammra rpa:xxganckux npas. ContacHo KoHctutynuu
P® npusHanue, cCOONIONICHUE W 3alluTa MpaB U CBOOOJ 4YEJIOBEKA U

260



rpaXJaHUHA  SBIAIOTCS — OOSI3aHHOCTBIO — rocymgapctBa  (CT.  2),
obecrieunBarOTCs MpaBocyaueM (CT. 18), rapaHTUPYIOTCS TOCYAapCTBOM
(cT. 45), KaxxIoMy TapaHTHUPYyeTCs cyaeOHas 3aluTa IIpaB u cBo0o 1 (CT.
46). Ilo oOmemy mpaBuUlly 3alidTa HAPYIICHHBIX OCIIOPEHHBIX
IPOKIAHCKUX TIPaB OCYIIECTBISIETCS CyaoM (OOmmed OpHUCIUKIINY,
apoutpaxusbiii, Tpeteiickuit) (ct. 11 I'K P®). [laHHBIN MOPAIOK MOKET
UCIIOJIB30BaThC BCEMH CYOBbEKTaMU T'PaXJAaHCKOTO IpaBa MpU JHOOOM
HapyIICHUH UX IPaB.

3awjuma 2paxcoaHcKux npae 6 AOMUHUCHPAMUBHOM NOPAOKe
myTeM oOpalieHusi B KOMIICTEHTHBIE TOCYJapCTBEHHBIE OpTraHbI
BO3MOKHA TOJBKO B CJIy4yasX, YKa3aHHbIX B 3akoHe. OObeKkTaMu
OCYIIIECTBIIIEMON B  aJMUHUCTPATUBHOM IMOPSAJIKE TpPa)KJaHCKO-
MIPAaBOBOM 3allUTHI, MOANAAAOIIUMU oA AecTBue 1. 2 ¢T. 11 'K PO,
MOTYT OBITh TOJBKO HApYIICHHBIC CYOBEKTHBHBIC TPaKJIaHCKHUE ITpaBa.
CyObekTamMu, peaiM3yIolUMU aJIMUHUCTPATUBHBIA TOPSJIO0K 3aIlUThI
IPOKIAHCKUX TIpaB, SBISIIOTCS TOJBKO CYOBEKTBHI, HaJICJICHHBIC
MyOIWYHBIME TTOJTHOMOUMsIMA. Hampumep, 11 3amuThl CyObEKTHBHBIX
IpaXJaHCKUX IIpaB AHTHMOHOIIOJIBHBIM OpraH MOXET pean30BaTh
TaKkWe CIOCOOBI 3alllUThl, KaK MPUHYAUTEIBHOE pa3ACICHUE WIH
BBIJICJICHUE XO3SIMCTBYIOLINUX Cy6T>€KTOB1.

Jns xBanudukauu agMUHUCTPATUBHOTO TOPSIAKA 3aIllUThI MpaBa
MMEHHO KaK KakK Ipa)XJaHCKO-TPAaBOBOM (POPMBI 3aIUTHI BaXKHO, YTOOBI
HMMEJI0 MECTO PealiIbHOE€ BOCCTAHOBJICHUE HAPYIIIEHHOTO CYyObEKTUBHOTO
IrpOXJIAaHCKOTO  TMpaBa  MOTEPIEBIIEro, a HE  HCKIIOUYUTEIHHO
aJMUHHUCTPATUBHOE HaKa3aHUE MTPaBOHAPYIITUTEIIS.

[Ipy aAMUHUCTPATUBHOM TMOPSAKE 3alUThl TPAKIAHCKUX IIpaB
UCIIOIB3YIOTCS TAKUE CTIOCOOBI, Kak’:

1) oTMeHa BBIIIECTOSAIIMM OpPraHOM, OpPraHu3alluel WM JIUIIOM,
HaJIeJICHHBIMU MyOIUYHBIMHU MOJTHOMOYHSIMH, MPUHATOTO
HIDKECTOSIIIIUM CYOBEKTOM PEIICHUS;

2) UcCHpaBjeHUE JIOMYIIEHHBIX OINEYaTOK M OIIMOOK B BBIJAHHBIX
JIOKYMEHTaX, UMEIOIIMX I'PakaHCKO-TIPAaBOBOE 3HAUYCHUE;

! Bapuros H.A. O mopsiake U Croco6ax 3alUThl TPAX/TAHCKHX NPAB (CTAHOBICHHE H
TeHAeHIMU pa3BuTus) // BectHuk CapaToBCKO TrocyaapCTBEHHOW IOPUAMYECKON aKaJIeMHH.
2014. Ne 3 (98). C. 16.

2 Ky3znenosa O.A. AIMUHUCTPATUBHBIN NOPSAAOK 3aIIUTHI TpaskJaHCKUX npasa // [IpaBo.
XKypnan Bricmieit mkoss! 3koHoMuku. 2017. Ne 1. C. 42-58.
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3) BO3BpaT JEHEXKHBIX CPEJICTB, B3UMaHUE KOTOPBIX HE
IIPEAYCMOTPEHO HOPMATHMBHBIMU  MPABOBBIMU aktTamu PO,
HOPMATUBHBIMU MPABOBBIMHU aKTaMU CyObeKTOB PD, MyHULIMTIATEHBIMU
IIPAaBOBBIMH AKTAMH

4) mnpusHanue pAevcTBUS (0€37EHUCTBHS) JIOPKHOCTHOIO JIMIIA,
OTKa3a B COBEPUICHUHU JICMCTBUM HeraBOMepHBIMI/IZ;

5) oTMeHa WJIM U3MEHEHME akTa (¢eaepaJbHOro opraHa
UCIIOJIHUTEILHOM BJIACTHU, aKTa OpraHa MWCIOJHUTEILHON BIJIACTH
cyobekta P® wiam  akra opraHa MECTHOTO CaMOYIIpaBJICHUS,
MIPOTUBOPEYALIUX 3aKOHOAATENILCTBY PD.

AJIMUHUCTPATUBHBIA  TOPSAOK  3alIATHl  TPaXJAHCKUX TIpaB
o0nazaeT psAIOM MPEUMYIIECTB Tepen CyaeOHbIM. B dacTHOoCTH, HeT
0CO0BIX, CcTporo ¢OpMaIM30BaHHBIX TPEOOBAaHUN K 3asIBICHUIO
(ckamobe), Oomee TrUOKMI TMOAXOM K BBIOOPY cmocoba 3aluThl
(3asBuUTENb  (KAJMOOIIMK) WM  3allUIIAIONIMN  CYOBEKT  MOTYT
CaMOCTOATENIbHO  chOpMyIUpoBaTh  cmocod  (Mepy)  3allluThI,
OPUBOISIIMIA K BOCCTAHOBJIICHUIO IIpaBa), OTCYTCTByET YyIuiara
TOCTOIUINHBI, COKpPAIICHHbIE CPOKU U MpocTas, HeGopMaan3oBaHHAs
nporeaypa  pacCMOTpPEHHMs  3asBieHUs  (KaloObl),  HaJU4YKe
BO3MOXHOCTH B JIFOOOM cllydae o0O’KajoBaTh B Cylle MPHUHSITOE B
aIMUHHUCTPATUBHOM TOPSJIKE PEIICHUE.

Hetopucoukuyuonnaa gpopma 3auiumel — 310 JCUCTBUS TPpaXKIaH U
OpraHM3alvil IO 3alMTe MPAB U OXPAHIEMBIX 3aKOHOM HWHTEPECOB,
KOTOpBhIE COBEPIIAIOTCS HWMH CaMOCTOSITENIbHO, 0€3 oOpaiieHus 3a
MTOMOIIIBIO K KOMIIETEHTHBIM OpTaHaM.

Hanpumep, camozawuma unu npumeHneHuu mep ONEPAMUBHO20
8030elicmeusi (npeovssiieHue NoKynameilem NpemeH3Uuu NoCmasuiuKy
Unu  yoepoicanue Kpeoumopom ey OONHCHUKA 00 UCHOJHEeHUs
NOCIeOHUM C80e20 0053amelbCmea,).

! ®enepanbhblil 3akoH 0T 27.07.2010 Ne 210-D3 (pex. ot 29.12.2017) «O6 opranuzanuu
MIPEIOCTABIIEHUS TOCYIaPCTBEHHBIX U MYHULIUINAIBHBIX yCiayr» (1. 4 ct. 8) // C3 P®. 2010. Ne
31. Ct. 4179.

2 TMucemo ®CCII Poccmn or 03.10.2011 Ne 12/01-23906-AIl «O HaIlpaBJICHUU
MeToanuecknx peKOMEHIAnuii 00 opraHu3anudyd paboThl MO PACCMOTPEHHUIO Kalod Ha
MMOCTaHOBJICHUS, IeHCTBUs (O€3AeCTBIE) TOMMKHOCTHBIX Jinll DenepaabHON CITyKObI CyIeOHBIX
MPHUCTABOB, TOJAHHBIX B MOPSAKE MOTYMHEHHOCTH» // bromnerenr dDenepanbHOU CIYXKOBI
cyneOHbIX mpuctaBoB. 2012. Ne 3,
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VYperynupoBaHue U pa3pelieHHe CIOPOB C IEIbI0  3alllUThI
HApYyIIEHHOTO CYOBEKTUBHOTO T'Pa)XJAaHCKOTO TpaBa BO BHECYICOHOM
MOPSJIKE HE MpeamnoyiaraeT ydacTus cyjaa oOImed IOPUCIAUKIMU WIIH
apOUTPaXXHOTO Cy/la. ITO MOXET OBbITh pa3OUpaTeabCTBO Jcjia B
TPETEUCKOM Cyle, 3aKIIOYeHHE BHECYICOHBIX MHUPOBBIX COIVIAIICHUM,
paspelieHrue cropa B IIpollecce IIPOBEICHHE IIEPErOBOPOB MEXKIY
CTOpOHAMHM KOH(IMKTa WJIM C NpuBJIeueHHeM mocpenHuka. IIporecc
pa3pelIeHUsT U YPEryJIMpOBaHMUS T'Pa)KJaHCKO-IIPABOBOIO CIoOpa BO
BHECY/ICOHOM MOPSJKE OIpeaesieTcsl He CyaeOHON mpolleccyaabHOM
dhopMoii, a CaMMMH YYaCTHUKAMH I'PakKJaHCKOTO 000poTa.

HeiictBytomee 3akoHomarenbctBo (4. 5 cr. 4 AIIK P®)
npeaycMaTpUBaeT B KaueCTBE 00s3aTEIHLHOIO YCIOBUS JJIsl OOpaIleHus
B CyJl COONIONEHUE JOCYASOHOrO MOpsJiKa yperyJIupoBaHus cropa. ITo
O3Ha4aeT, YTO HMHCTUTYT JAOCYACOHOr0 ypEryJadpoOBaHUS TpakIaHCKO-
MPaBOBBIX  CIIOPOB  TPEACTaBISIET  COOOM  CaMOCTOSITEILHYIO
HEIOPHUCAUKIITMOHHYIO (POpPMY 3aIIUThI I'PaKIaHCKUX IIPaB.

VYceranoBinennas dacteio 5 cratbu 4 AIIK P® o00s3areabHOCTD
JIOCYIeOHOTO YpEryJIMpPOBaHMS CTOPOHAMHM CIIOpa, BO3HHUKAIOIIETO U3
IpaXJaHCKHUX IIPABOOTHOIIICHUM, 3a HCKJIIOUCHUEM nel,
MEPEUUCIICHHBIX B DJTOM K€ 3aKOHOIOJIOKCHWH, HallpaBjieHa Ha
CTUMYJIMPOBAHUE CHOPSIIUX JHUI[ ONMEPATUBHO Pa3pEIINTh BO3HUKIINE
MEXIy HUMH pa3HoIiacus 0e3 oOpalleHHs B Cy[d U 3aJeHCTBOBAHUS
MEXaHU3MOB IrOCy/IapCTBEHHO-TIPABOBOIO MPUHYXeHUsA. B ciiydae eciu
MEphl TI0 JOCYAeOHOMY YpEeryJupOBaHHUIO CIOpa HE NPUBEAYT K
pa3pelIeHuo Cropa, CTOpPOHa, Iojlararolas CBOM IIpaBa, CBOOOIBI U
3aKOHHBIC TpaBa HAPYIICHHBIMU, HE JIMIIIEHA TpaBa 0OPaTUTHCS 3a HX
3alIATON B CYH .

! Onpenenenne Koncturynmonnoro Cyna Poccuiickoit ®enepanuun ot 25.05.2017 Ne
1088-0O // http://www.ksrf.ru
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3AK/TIOYEHHUE

B  ydeOHHMKEe TONY4YWJIM  OTpPaKEHHE  OOIIME  TMOJOXKECHUS
IPXIAHCKOTO MpaBa Kak y4eOHOM IUCIUILUIMHBI, OTPACId IpaBa U
HayKH, COCTaBJISIONMIME (PYHIAMEHT M OCHOBY BCETO TPAXKIAHCKOIO
npaBa. B mpoctoit u noctynHo dopme U3I0KEHBI MPEAMET U METO],
NPUHLMIBI U CUCTEMA Tpa)KJaHCKOoro mpasa. JlocTaTouHO MOApPOOHO
pacCMOTpEeHa CHUCTEMAa HCTOYHUKOB TPaXXJAHCKOrO TMpaBa, 4YTO
Mo3BOJIsIeT CHPOPMUPOBATH MEIOCTHOE TMPEACTABICHUE O CTPYKTYpE
rpaXkJaHCKOTO paBa.

[TockOnBbKY HOPMBI TPa)XJaHCKOTO IpaBa PEaau3yloTCs B pamMKax
IrPaXJAHCKUX TPABOOTHOWIEHWA TPU  HAJWYAM  ONPEACICHHBIX
IOpUINYEeCKUX (PakToB, B YU4eOHHMKE B MPOCTOM U JOCTymHOU (opme
W3J1aratoTCAd TMOHSTHE W 3JIEMEHTHI TPAXKIAHCKOTO MPAaBOOTHOIIEHUS,
CyOBEeKTBI M OOBEKTHI, BHJBl MpPaBOOTHOIIEHUU. JlaeTcss oOmas
Kiaccudukaiuss  OpUAMYECKUX  (DAKTOB, JIekKAIIUX B  OCHOBE
BO3HUKHOBEHHUS TPAXKJTAHCKUX TPABOOTHOIIECHHUIA.

ITocne monepHusauuu I paxnanckoro kogekca PO, npomenuiei B
TEUEHHE TIOCIEAHUX JECSITH JIeT, VYACICHO 0c000€ BHHMAaHHE
MPAaBOBOMY TMOJIOKEHUIO CYOBEKTOB TPaXXJAHCKUX TIpaB. PacKphITHI
GbopMBI  TPaXKTAHCKO-NIPABOBOM  WHIAWBUIyATIU3alMM  T'PaKIaHUHA,
MOHATHE U COJIEp)KaHUE MPABOCIIOCOOHOCTH M JI€eCIIOCOOHOCTH
rpaXJaHUHA, OCHOBAaHMS  TPU3HAHUS  TpaKJaHWHA  OE3BECTHO
OTCYTCTBYIOIIIMM M O0O0BsABJIEHUA ero ymepmuMm. Ocoboe BHUMaHHE
YACICHO CHUCTEME HOPUIUYECKUX JIMI], KaK CYOBEKTOB Tpa)xIaHCKUX
npaB. PaccMOTpeHbl OCOOEHHOCTH MPABOCYOBEKTHOCTH OTACIBHBIX
OpraHU3allMOHHO-TIPABOBBIX (OPM  IOPUAUYECKUX JIMI[ C Y4YETOM
oonogyenusa 'K P® B npoiiecce ero MmoaepHU3aIuu.

PocTt nmotpebHOCTEM, pa3zBuTHE OOIIECTBEHHOTO MPOM3BOJICTBA U
IrpaXJAAaHCKOTO  00OpoTa MpEAnoJjiaraeT BO3HUKHOBEHUE  HOBBIX
OOBEKTOB TPAXKIAHCKUX TIpaB, 4YTO TIOJy4YaeT OTpakE€HHE Ha UX
MIPAaBOBOM PEXKHUME, B TOM YHUCIIE 000POTOCIIOCOOHOCTU. PaccMoTpeHbI
aCIeKThl MPABOBOr0 PEXKUMa HEMaTEpUATIbHBIX OJlar, WX OXpaHbl U
3aIUTHI.

N3ydeHue TEOpETUUECKHUX OCHOB CHEUU(PUKH OCYIIECTBICHUS U
3a-mMUTHl TPAKIAHCKUX MpaB MO3BOJISIET CPOPMUPOBATH y OyAYIIUX
IOPUCTOB II€JIOCTHOE TIPEJCTaBICHUE O MPaBOBBIX (popMax U crocodax
OCYILIECTBJICHUSI CYOBEKTHBHBIX TPAXKIAHCKUX MpaB U HCHOJIHEHUU
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oOsi3anHOCTEN. C 3TOM 1EJIbI0 PACKPBIBAIOTCS BOMPOCHl MHCTUTYTOB
NPEACTaBUTEIBLCTBA U CPOKOB B TpakJaHCKOM ImpaBe. OOpamaercs
BHUMaHKHE OOYyYaroIMXCsA Ha TO, YTO TPaKJIaHCKUE MTpaBa UMEIOT CBOU
npefeabl U MOTyT OBbITh OrPaHMYEHBI C IMEJbIO 3allUThl TpaB U
3aKOHHBIX UHTEPECOB IpakJaH U OOIIECTBA. B LIEJIOM.

B nenom yuebnuk «['paxpanckoe mpaBo. OOIIue MOTOKEHUS
MO3BOJISIET YCBOUTH U3JIOKEHHBIN B HEM B MPOCTOU U JOCTYMHOM hopme
MaTe-puan, KOTOPBIM sBisieTcs (yHIaMEHTAIbHOM OCHOBOM BCETO
IPOXJIAHCKOTO IMpaBa W TMOJTNOTOBUTh OOYYAIONIUXCS OBJIAJCHUIO
OCOOEHHOM YacTU Tpa)KAaHCKOro mpaBa. TeopeTH4YeCKUe MOJIOKEHUS B
TEKCTE€ Yy4YEOHUKA COMPOBOXKAAIOTCS KOHKPETHBIMU MpPUMEPAMU U3
IOpUIMYECKOM  TPAKTUKH, YTO  OOJIEr4aeT yYCBOCHHE TEOPUH
IpaXXJaHCKOI'0 IIpaBa.
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OCHOBHBIE ITIOHATHUSA, TEPMHUHBI U OITPEJAEJIEHUSA

ABTOHOMHAsI HEKOMMepPYeCKasi OpraHu3amus - 3TO yHUTapHas
HEKOMMepUecKas OpraHu3aliusi, He UMEIOIas YWICHCTBA U CO3J[aHHAs Ha
OCHOBE MMYILIECTBEHHBIX B3HOCOB Ipa)JaH U (WJ1) IOPUINYECKUX JIUI
B ILEMsAX TNpPeAoCTaBlieHHs yciayr B cdepax  oOpazoBaHusl,
3IPaBOOXPAHEHUS, KYJIbTYPhl, HAYKH U UHBIX cepax HEKOMMEPUYECKOM
NEATEIIbHOCTH.

AIBOKATCKME MAaJaTbl - HEKOMMEpPYECKHE  OpraHu3allui,
OCHOBaHHbIE Ha O00s3aTeJIbHOM WICHCTBE M CO3JaHHbIE B BUJIC
agBokaTckoW mamatel cyOobekra P® wumm depepanpHOl mamaThl
aaBokatoB P® g peanmuzanuu  1eNei, MPeayCMOTPEHHBIX
3aKOHOJaTeNbcTBOM 00 aABOKATCKOM ESITEILHOCTH U aJIBOKATYPE.

AHaJIOTHEH 3aKOHA - T[PUMEHEHHE K HEypPEeryJIupOBaHHOMY
OTHOIIICHUIO T'PaXAAHCKOTO  3aKOHOAATEIbCTBA, PETYJIUPYIOIIETO
CXOJIHBI€ OTHOIICHUSI.

AHasiorus mnpaBa - BOCIOJHEHHE MPOOETOB B 3aKOHOAATEIbCTBE Ha
OCHOBaHMM OOIMMX Hayad (T.€. MPUHIMIIOB) U CMBICIA (OTPACIEBBIX
0COOEHHOCTEMN ) TPAKAAHCKOTO 3aKOHOIATEIbCTRA.

Accouuanus (COKH03) - OCHOBAHHOE HA YJIECHCTBE HEKOMMEPYECKAS
OpraHu3allusi, Co3/IaHHas ISl IPEACTABICHUS U 3aIlUThl OOIIUX, B TOM
qucie Mpo(eccruoHaNbHBIX, MHTEPECOB, ISl TIOCTHKEHUS 0OIIECTBEHHO
MOJIE3HBIX LIE€JIEM, a TaKkKe MHBIX HE MPOTUBOpPEYAIIUX 3aKOHY H
MMEIIINX HEKOMMEPUYECKUN XapaKTep LEIEH.

I'ocynrapcTBeHHasi KOpHOpamUU - 3TO HE HMEIOIIAs YJICHCTBA

HEKOMMeEpUeCcKast OpraHu3alus, YUpeKICHHASA Poccuiickon
QPenepaneld Ha OCHOBE HMMYLIECTBEHHOTO B3HOCA M CO3JaHHAS JUIA
OCYLIECTBIIEHUSI ~ COLMANbHBIX,  YIPABICHYECKUX  WIM  MHBIX

OOI1IECTBEHHO MOJIE3HBIX ()YHKIIUH.

I'paxaanckoe mpaBo, Kak OTPacjb POCCHICKOro mnpaBa -
npescTaBisieT coO0 COBOKYMHOCTb MPABOBBIX HOPM, PEryJIUPYIOIIUX
UMYIIECTBEHHBIE W  JIMYHbIE  HEUMYIIECTBEHHbIE  OTHOIIEHUS,
OCHOBaHHBIE HAa PABEHCTBE, a B CIydyasx, NPSIMO MPETyCMOTPEHHBIX
3aKOHOM, M Ha BJIACTHOM NOJYMHEHUU OJHOM CTOPOHBI JPYTOM,
aBTOHOMUU BOJHM U HUMYIIECTBEHHOW 000COOJEHHOCTH YYaCTHHUKOB
rpa’kJIaHCKOT0 000opoTa.
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I'paxxnanckoe NPaBOOTHOIIEHHE - TIPEACTABISIET COOOM
OCHOBAaHHYI0 Ha HOpPMAaX TPaXKJAHCKOTO IpaBa HOPUIUYECKYIO CBS3b
paBHBIX, O00OCOOJEHHBIX CYOBEKTOB HWMYIIECTBEHHBIX U JIMYHBIX
HEUMYIIIECTBEHHBIX OTHOIICHUM, BBIPAXKAIONIYIOCS B HAJIUYUM Y HHUX
CyOBEKTHBHBIX TIpaB W OO0S3aHHOCTEH, OOCCICUYCHHBIX MEpaMH
roCyJIapCTBEHHOT'O IPUHYKICHUSI.

JeeclnocOOHOCTb - D3TO CIOCOOHOCTh Tpa)KJaHWHA CBOUMH
NEUCTBUSIMU TIPUOOpETaTh U OCYIIECTBIATh TPaKJAHCKUE TIpaBa,
CO3/1aBaTh JIsl c€0s rpa)KJaHCKUE 00S3aHHOCTU U UCIIOIHSTD HX.

JlOBEpPEeHHOCTh - STO IHUCbMEHHOE YIOJHOMOYHE, BBIJIaBAEMOE
OJIHUM JIMIIOM JPYroMy WM JIPYTUM JIMIAM JJisl MPEICTaBUTEIbCTBA
nepes TPETbUMU JTUIaMHU.

3ammTa rpaskIaHCKuX MpPaB - MPEICTaBIsAECT COO0N COBOKYITHOCTD
IPaXXJIAHCKO-TIPABOBBIX HOPM, PETYJIUPYIOLIUX MOPSIOK, CIOCOOBI U
NEATEeIbHOCTh YIOJHOMOYEHHBIX OpraHoB (JIMIl), HAIpaBJICHHBIX Ha
MPUHYIUTEIBHOE OCYIIECTBICHUE MPAaBOMOYMH, MPEAYCMOTPEHHBIX
3aKOHOM, a TAK)K€ Ha MPECECUEHHE MPABOHAPYIICHUMN, MOCATAIOIMINX Ha
yKa3aHHOE CyOBbEKTUBHOE MPaBoO.

3eMeJIbHBIN YYaCTOK - ATO YacTh MOBEPXHOCTH 3€MJIM, TPAHUIIBI
KOTOPOH ONpeAEIeHbI B OPSAJIKE, YCTAHOBICHHOM 3aKOHOM.

31aHMe - 5TO HA3eMHAasl KOHCTPYKITUS, BKJIIOUAIOIIAsl MOMEIICHUS U
npeHa3HauYeHHass JJIsl TMOCTOSIHHOTO WJIM BPEMEHHOrO MpPeOBIBAHUS
JIFOAEH.

HckoBasi JaBHOCTBIO - 3TO CPOK JJIsI 3aIIUTHI MPaBa Mo UCKY JINIIA,
MPaBO KOTOPOT'O HAPYIIIEHO.

NcTouyHNKAMH TIPaxIAHCKOT0 MNpPaBa - MPEACTABISAIOT COOOM
(GbOopMBI  BBIpAXXEHHSI TPaKTAHCKO-TIPABOBBIX HOPM, PETYJIUPYIOIINX
UMYIIECTBEHHbIE W  JIMYHbIE  HEUMYIECTBEHHBIE  OTHOUIEHUS,
OCHOBAaHHbIE HAa PABEHCTBE M AaABTOHOMUM BOJIM YYaCTHHUKOB,
3aKPEIUICHHBIX B CTaThAX PA3JIMYHBIX HOPMATUBHBIX aKTOB.

Ka3zaubu o0mecTBa - 5T0 BHECEHHBIC B TOCYIAPCTBEHHBIN pEECTp
Ka3zaubux oOmecTB B Poccuiickoit denepainuu o0beIMHEHUS TPaKIaH,
CO3JIaHHBICE B IICJIAX COXPaHEHUs] TPATUWIMOHHBIX o0Opas3a >KU3HU,
XO03MCTBOBAHUS U KYJIbTYPhl POCCUICKOTO Ka3aueCTBa, a TAKKE B MHBIX
uensax, npeaycMorpeHHsix denepanbHbiM 3akoHOM OT 05.12.2005 N°
154-d3 «O rocyaapcTBEHHOH CTyX0€ pOCCUICKOTO Ka3auecTBay.
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KomMepyeckoe kopnoparMBHOEe HOPUAMYECKOE JHLO - 3TO
n00pOBOIbHOE OOBEIMHEHHE TPaKJaH TMOCPEACTBOM 4YJICHCTBA B
OpraHU3alMy ISl OCYIIECTBICHUS MNPEANPUHAMATEIBCKOW W WHOU
NEATEIIbHOCTU TI0J] PYKOBOJCTBOM C(HOPMHUPOBAHHOIO HMMHU OpraHa,
OCHOBaHHOM Ha JMYHOM ydacTuM © (Wik) OOBEIUHEHUH
UMYIIECTBEHHBIX BKJIAJIOB C IEJIbI0O CHUCTEMATUUYECKOIO HU3BJICUYCHUS
MPUOBLIH.

MecTo KUTEJbCTBA - 3TO MECTO, IJI€ TPAXKJAAHUH MTOCTOSHHO WJIA
MPEUMYIIECTBEHHO MPOKUBAET.

MopajbHblii Bpel - 5TO HPABCTBEHHbIC WIM (PU3NUECKUe
CTpaJlaHusl, MIPUYNHEHHBIE JNEUCTBUSIMH (Oe3nericTBUEM),
MOCATAIONIMMHA Ha TPUHAJJICKAIIUE TPAXKIAHUHY OT POKIACHUS WIHA B
CWJIy 3aKOHA HemaTepuaybHble Onara (Ku3Hb, 30POBbE, JOCTOMHCTBO
JUYHOCTH, JEJI0Bas permyTalus, HeMPUKOCHOBEHHOCTh YaCTHOM JKU3HH,
auyHasg " ceMmeiHas TaliHa U T. 1.), WM HapyIIAIOIMIMMUA €r0 JIMYHBIC
HEUMYIIIECTBEHHBIE TpaBa (MpaBO Ha TMOJIb30BAHHUE CBOUM HMMEHEM,
MIPaBO aBTOPCTBA U JPyTHE€ HEUMYIIIECTBEHHBIE MIPaBa B COOTBETCTBUU C
3aKkOHaMKU 00 OXpaHe TMpaB Ha pe3yJbTaTbl HWHTEIUIEKTyalbHOU
NEATeNIbHOCTH)  JUOO  HApyIIAKIIMMH  HMYILIECTBEHHBIE  IIpaBa
rpakJIaHUHA.

HexomMmepueckne KOpPHOpaTHBHBbIE OpUAHYECKHE JHIA -
IOPUIMYECKUE JINIA, KOTOPhIE HE MPECIeAYIOT U3BJICUCHUE MPUOBUIN B
KAueCTBE OCHOBHOW II€JIM CBOEH JEATEILHOCTH W HE PACOPEACIISIIOT
MOJTYYCHHYIO TTPUOBUTH MEXKIAY YYaCTHUKAMH, YUpPEAUTETU (YUaCTHUKH)
KOTOPBIX MPUOOPETAIOT MPaBO y4acTHs (WICHCTBA) B HUX U (OPMUPYIOT
WX BBICIIMWA OpraH yIpaBJICHHUS.

HematepuanbHble 0J1ara - mpeicTaBisilOT cOOOM HE HMMEIOLIUe
SKOHOMHUYECKOTO COAECPKaHUS, HEOTACIUMBIE OT JTUYHOCTU (HOCUTEJIS)
Ojlara, HE HWMEIOIIUE TOYHOW OIIEHKH, MPU3HAHHBIE U OXPAHSEMbIC
3aKOHOM.

HorapuajabHble mnajarbl - HEKOMMEpPUYECKHE OpraHHU3allvi,
KOTOpbIE TMPEJCTABISAIOT C000M mnpodeccuoHanbHble O00bEAUHEHUS,
OCHOBaHHBIE Ha 00s3aTEILHOM YJIGHCTBE, U CO3JaHbl B BHUJIC
HOTapuaabHOU nanatsl cyobekta PO unu denepanbHO HOTapUATIBHOM
naaaThl 1St peanuzanuu Heseu, MPEYCMOTPEHHBIX
3aKOHOJATEIbCTBOM O HOTapHuare.
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O0bexkTaMHM TpPaXKTAHCKUX MNPaB - SBIAIOTCS Pa3IMYHBIC
MaTepualbHbIE W HEMaTepualibHbIE Ojara, IO IIOBOJY KOTOPBIX
CyOBEKTHI T'PaXJAaHCKOTO IMpaBa BCTYMAIOT MEXIY COOOH B MpaBOBbIC
OTHOIIICHUSI.

OOmecTBeHHAsi OpraHu3aums - MPEACTaBIseT COO0NH OCHOBaHHOE
Ha YJCHCTBE M OOIIHOCTH HMHTEPECOB JOOPOBOJBHOE OOBEAMHEHUE
rpakjaH yAOBJICTBOPEHMS JYXOBHBIX MM MHBIX HEMaTepHaJbHBIX
noTpeOHOCTEN, TMPEACTABICHUS U  3alIUTHl  OOMIMX HMHTEPECOB
JIOCTHKECHUSI UHBIX HE MPOTUBOPEUAIIUX 3aKOHY 1IEJICH.

OO01mecTBeHHOE [BHKEHHME - COCTOSIEE W3 YYACTHHUKOB M HE
UMEIOIIee  YJICHCTBA MaccoBO€ OOIIECTBEHHOE  Mpeceayromiee
colfuajgbHble, OOBEAMHECHHUE, TMOJUTHYECKHUE M WHBIE OOIIECTBEHHO
MOJIC3HBIC IIEJIM, TOAJACPKUBAEMbIE€ YYaCTHUKAMU OOIIECTBEHHOIO
JIBUKCHMS.

OrpanuveHusl rpaskIAHCKUX NMPaB - NPEACTaBISIET coO0M Crocod
3alIUThl UMYIIECTBEHHBIX TMpPaB TpaxaaH U IOPUAUYECKUX JIHII,
MPUMEHSIEMBIM B CIIydasX, MPEIYyCMOTPECHHBIX (PeaepaibHbBIM 3aKOHOM
TSl JOCTUKEHUS COIMATIbHO 3HAYUMBIX IIETIEH.

Oneka - (¢opma ycTpoiicTBa HE JIOCTUTIIMX  BO3pacTa
YEThIPHA/IATH JIET HECOBEPILICHHOJIETKUX IPaK/IaH MPU3HAHHBIX CYJI0M
HEJIEeCTIOCOOHBIMU TpaXkJaH, MPU KOTOPON Ha3HAUYCHHBIE OPraHOM
OTIEKH W TIOTICYUTENIbCTBA TpaKJiaHe (OMEKYHBI) SBJISIIOTCS 3aKOHHBIMU
MPEJICTAaBUTEISIMU TIOJIONIEYHBIX M COBEPIIAIOT OT MX MMEHM U B HX
WHTEpecax BCe IOPUANICCKU 3HAUUMBIE JCHCTBUS.

IlaTponaxk - (ot (¢p. patronage -  «IIOKPOBUTEIHLCTBOY,
«IOAACPKKaY) MPeCcTaBIIsIeT cOO0M OCOOBIN BHJI MONMEUUTEIHLCTBA KAK
(GbOopMBbI TOMOIIM COBEPIICHHOJIETHUM JI€ECIIOCOOHBIM Tpa)kJjJaHaM B
OCYILIECTBJIEHMM UX T1paB, HE CIOCOOHBIX  CaMOCTOSITEIIBHO
OCYIICCTBIIATh W 3allMINATh CBOW MpaBa M UCHOJHATH 00sS3aHHOCTU IO
COCTOSIHUIO 3JI0POBbBSI.

IloaHbIM TmpU3HAETCS TOBAPUIIECTBO, YYACTHUKU KOTOPOIO
(moytHBIE TOBApPHIIK) B COOTBETCTBUHU C 3aKJIIOUEHHBIM MEXIYy HHUMU
JOTOBOPOM  3aHUMAIOTCSl  MPEANPUHUMATEIIBCKON  JIeITEIbHOCTHIO
MMEHM  TOBApHUIIECTBA W  HECYT OTBETCTBEHHOCTh IO  €ro
00s13aTeJIbCTBAM MPUHAJICKAIIAM UM UMYIIIECTBOM.

ITomemennem - »9ST0 000CcOOJIEHHAs 4YacTh 3JaHUA WU
COOpPYXEHHUSI, TPUTOJHASL JJIsi TOCTOSHHOTO MPOKUBAHUS TPaXIaH
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(Ckwioe moMelleHue) U0 I APYrux Iejded, HE CBS3aHHBIX C
MPOKMBAHUEM TpaxJaH (HEXKWIOE MOMENIEHUE), U MOAXOJIAIAs IS
VCIIOJIb30BaHMS B COOTBETCTBYIOIIUX LEAX.

IHoneynTeabcTBO - Popma YCTPONCTBA HECOBEPIICHHOJICTHUX
rpaXJaH B BO3pAacT€ OT YEThIPHAAUATA JO BOCEMHAALATH JIET H
IpaXXJaH, OTrPAaHUYEHHBIX CYJOM B JI€ECHOCOOHOCTH, MHPHU KOTOPOil
HAa3HAYCHHBIE OPraHOM ONEKM M  MONEUYUTEIbCTBA  TI'PaXKJIaHE
(momeuuTenu) o00s3aHBI OKa3bIBaTh TMOJIONEYHBIM COJCHCTBHE B
OCYLIECTBJICHUM HX TpaB U HCIHOJHEHUU OOA3aHHOCTEW, OXPaHATH
MOJIONIEYHBIX OT 3JI0YNOTPEOJICHUI CO CTOPOHBI TPETHUX JIUI, a TAKXKE
JaBaTh corJjiacue OTPaHUYECHHBIM B JEECIIOCOOHOCTH
COBEPLICHHOJETHUM MOJIONEYHBIM Ha COBEPILICHHE MMM JCUCTBHUU B
cooTBeTcTBUU €O CT. 30 'K PD.

[HoTpeOuTENLCKUN KOONMEPATHB - OCHOBAHHOE HA WICHCTBE
N00pOBOIBHOE OOBEIMHEHUE TPAXKIAH WIM TPaXIaH U IOPUAUYECKUX
JUIl B [ENIAX YJIOBJICTBOPEHUS MX MATEPUAIBHBIX U  HHBIX
NOTPeOHOCTEN, OCYIIECTBIISIEMOE MYTEM OOBEAUHEHHUS €ro YJECHaMH
MMYIIIECTBEHHBIX MMAEBBIX B3HOCOB.

IIpaBocy0ObEeKTHOCTB - CITIOCOOHOCTH (PU3UYECKOT0, FOPUIUUYECKOTO
auna  wid  nyOoJuyHOTO 00pa3oBaHUS HMMETh W OCYIIECTBIISTH
IOpUJIMYECKUE TpaBa W HECTH OO0S3aHHOCTH HEMOCPEICTBEHHO WU
4yepe3 CBOUX [MPEACTAaBUTENICH, TO €CThb BBICTYNATh CYOBEKTOM
IIPaBOOTHOIIECHUM.

IIpaBocnocoOHOCTD - CIOCOOHOCTH CYOBEKTAa UMETh TPAXKIAHCKUE
paBa U HECTU 0OS3aHHOCTH.

IIpeaMeToM rpakIaHCKOro MPaBa - ABJISIOTCSI UMYILIECTBEHHBIC U
JUYHBbIE  HEHUMYIIECTBEHHBIE  OOIIECTBEHHBIE  YPEryJHUPOBAaHHbIE
rPOXIAHCKUM  3aKOHOAATEIhCTBOM  PAaBEHCTBA,  BJIACTHOM  HE
INOAYMHEHHOCTM W  OTHOLICHWS, Ha OCHOBE HMYIIECTBEHHON
CaMOCTOSITEIIBHOCTH UX YYaCTHUKOB.

IIpeacraBuTeILCTBO - 3TO CHENKA, B CHIy KOTOPOU OJHO JIMIIO
(mpeacTaBUTENb) B CHIIy MUMEIOIIUXCA y HEro MOJHOMOYMM CBOUMU
NEUCTBUSAMHU HEIMOCPEICTBEHHO CO3/1a€T, MU3MEHSET WM MPEKpAIIAET
IpaXJaHCKUE TpaBa U OOA3aHHOCTH B MHTEpECAX IMPEICTaBIIEMOrO M
JUJISL IPEJICTABIISIEMOTO.

IIpuHIUNBI  TrpamJAAHCKOr0 MpaBa (OCHOBHbIE  Haydala)
IPEACTABISAIOT COOOM  OCHOBONOJIATAIOIIUE UIEH, BBIPAKAIOIINE
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OOBEKTUBHBIE 3aKOHOMEPHOCTH U TEHACHIIUU CTAHOBJICHUS U PA3BUTHUSA
I'PaKJaHCKO-TIPABOBOTO PETYJIHPOBAHUS OOIIECTBEHHBIX OTHOIICHUH,
3aKpEIUICHHBIC B HOpMax JEHUCTBYIOIIETO IpaXIaHCKOTO
3aKOHOJIATENIbCTBA M MMEIOIIME B CHJIy 3TOro o00I1eo0s3aTeIbHOe
3HAYECHUE.

IIpou3BoacTBeHHBINI  KoomepaTtuB  (apreab) -  3TO
JT00POBOJIbHOE 00BEAMHEHNE TPaXKIaH U FOPUINYECKUX JIMI[ HA OCHOBE
YIEHCTBA  JUISI  COBMECTHOM  NIPOM3BOJACTBEHHOM WM  WHOW
XO35IUCTBEHHOM JIESATEIIbHOCTHA, OCHOBAHHOW HA WX JUYHOM TPYJAOBOM U
MHOM Y4YacTMM U OOBEAMHECHHM €ro uwieHaMu (y4aCTHUKAMH)
MMYIIECTBEHHBIX MA€BhIX B3HOCOB.

Peopranusanusi 0OpWJIAYECKOro JIHIA - npeKpalieHue
IOPUIMYECKOTO  JIMIlA, BJEKYIIEE BO3HMKHOBEHHWE  OTHOIICHUI
MpPaBONPEEMCTBA  OPUAUMYECKUX JIMI, B PE3YJIbTaTe€ KOTOPOIO
MPOUCXOJAUT OJHOBPEMEHHOE CO3JaHUE OJIHOr0, JUO0O HECKOIbKHUX
HOBBIX, W/WJIM TIPEKpaIieHue OJHOTO, JUOO HECKOJbKUX HOPUIUYECKUX
T,

Cneaka — 23TO JEHCTBUSA TpPaXJaH U IOPUJIUYECKUX JIHII,
HalpaBJICHHbIE Ha YCTAHOBJICHHWE, W3MCHEHUE WJW MpeKpalieHue
IPXIAHCKUX MPaB U 00SI3aHHOCTEM.

CoopyxeHust - OTO OOBEKTHI, BO3HHUKIIHNE B pE3YyJbTaTe
1[eJICHANPABJICHHONW CTPOUTENILHOU JAEATEIbHOCTH Y€JIOBEKA.

Cpoxku B TIpakIaHCKOM TMpaBe TNPEACTaBISIIOT  COOOM
ONpeNIeTICHHbIN nepuoJ (OTPEe30K), JUOO MOMEHT BO BpPEMEHH, C
HACTYIUICHHEM KOTOPOT'O CBSI3BIBAIOTCS OMNPEACIICHHBIE ITPAaBOBBIC
MOCJEACTBUS.

Cy0bekTHBHOE TMIpPaBO HAa 3alIUTy - OJTO IOpUIUYECKAs
3aKpeIUICHHAas: BO3MOXKHOCTh YIPAaBOMOYEHHOI'O JIMIA HCIOJIb30BaTh
Mepbl TPABOOXPAHUTEIIBHOTO XapakTepa C IEeIbi0 BOCCTAHOBJIEHUS
HapyIIEHHOIO MpaBa U MPEeCEUCHUs ITeUCTBUM, HAPYIIAIOIIUX MPaBO.

IOpuauveckue pakThl - (aKTHl peAIbHON IEUCTBUTEIBHOCTH, C
KOTOPBIMHU JIEUCTBYIOIINE 3aKOHBI U MHBIC MPABOBBIE AKThI CBSI3bIBAIOT
BO3HHKHOBEHHE, M3MEHEHUE WJIM TpEKpalleHue TPaXKIaHCKUX MpaB U
00513aHHOCTEH, T.€. MPABOOTHOIICHUH.

Opuauvyeckoe JunO - OpraHu3aiusi, KOTOopas HMEET
000c00JIEHHOE UMYIIIECTBO, OTBEYAET MO CBOMM 00s3aTEIbCTBAM 3TUM
UMYIIECTBOM, MOXKET OT CBOEr0 MMEHU MPHUOOPETaTh U OCYIIECTBIATH
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rpakIaHCKHC IIpaBa U HCCTHU I'PpAKITAHCKHC 065{33HHOCTI/I, OBITH HUCTHOM
U OTBCTYHUKOM B CYJC.
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CBEJEHUSA Ob ABTOPAX

T'osyomosn Bagepuit I'ennagbeBuny, 3aBEAYIOLINHT Kadeapon
MNPEeNNPUHUMATENBCKOTO TpaBa, TPaXIAHCKOTO U apOUTpa)KHOTo Tpolecca
OI'AOY BO «Ilepmckuii rocyqapCTBEHHbIM HAIlMOHAIBHBIA HCCIIEIOBATEIbCKUN
YHHUBEPCUTET, TOKTOP IOPUIUIECKUX HayK, Ipodeccop — (1. 9).

Kampimancknii  Baagumup I[laBinoBuy — 3aBemyrommii  kadempoi
rpaxxaaHckoro mpasa ropuaundeckoro (akymerera OI'BOY BO «Kybauckuii
rOCyJapCTBEHHBIM arpapHblii  yHuBepcuteT wumeHu W.T. Tpyownmmna» (T
KpacHomap), AOKTOp IOpUAMYECKHX HayK, Mpodeccop, MOYETHBIN pPaOOTHUK
BEICIIETO ~ MpodeccruoHaabHOTO  OoOpasoBanmsi  Poccmiickoit  dDenmeparuu,
3aciyKeHHBIN AesTens Hayku Kybanu — (1. 1,2,3, 14, §2,3 m1.16).

Ky3nenosa Ousbra AHATOJIbEBHA, npodeccop Kadenpsl
MPENNPUHUMATENBCKOTO TpaBa, TPAXKIAHCKOTO U apOUTpa)KHOTO Tpoliecca
OI'AOY BO «lIlepmckuii rocyqapCTBEHHbIM HAIlMOHAIBHBINA HCCIIEIOBATEIbCKUN
yHUBEpCUTET; mpodeccop Kadenpsl rpakaaHCcKo-TpaBoBbix auciuuima OKOY
BO «lIlepmckuii unctutytr P®CHUH Poccum», OOKTOp IOPUIWYECKUX HAYK,
npodeccop — (I1. 4).

IlonoBa Jlapuca WMBaHoOBHA - JOIEHT KadeApbl T'PaKIaHCKOTO IpaBa
opuguueckoro  (axynsrera DPI'OY BIIO «KybaHckuii  rocynapCTBEHHBIN
arpapHbiii yausepcuteT» (I. KpacHogap), kanauaaT Iopuanyeckux HayK, JOLCHT —
(rm. 10, 11,12,13)

Pynenko Eprenusi IOpbeBHa 1oneHT kadeapbl TpaKJaHCKOTO IpaBa
topuguueckoro ¢akynereta OI'BOY  BIIO «KybOaHckuii rocynapcTBEHHBIN
arpapHbiii yauBepcuteT (r. KpacHonap), kaHauaaT opuandeckux Hayk — (T 5,
6,7, 8).

Ty:xkuiaoa-Opaanckas Eaena  MapkoBHa —3aBenyromias — kadeapon
rpaxaanckoro npaBa HMuctutyra mnpaBa @PI'OY  BIIO  «bamkupckuii
rocydapcTBeHHbI yHuUBepcuter» (I Yda), HOKTOp IOPUIUYECKUX HAayK,
npodeccop, MOYETHBIH PAOOTHUK BBICIIETO MPOGECCHOHAIBHOTO 00pa30BaHMS
P®, 3acinyxennsiii ropuct Peciyonuku bamkoprocrad — (§1 m1.16, rn. 17, mn. 23).
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