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BBEJAEHUE

[{ensaMu OCBOCHMSI TUCIMILUIMHBI « AKTyaJbHbIC MPOOJIEMbI MpaBa
COOCTBEHHOCTHU» SIBIIAIOTCS M3y4YEHHUE MPABOBOI'O PETYJIHPOBAHUS OT-
HOIIIEHU COOCTBEHHOCTU B YCJIOBHSX (DOPMUPOBAHUS MHOTOYKJIAI-
HOW PBIHOYHOM JKOHOMHKH, HCCJIEIOBAHUE ICUCTBYIOIIEU CUCTEMBI
HMCTOYHUKOB TpaBa COOCTBEHHOCTH, BKIIIOYas (penepaibHbIe 3aKOHBI
P®, nocranosnenus [IpaBurenscrBa PD; ysacHeHue MmecTa u poiu Cy-
neoubix aktoB (Koncrturyumonnoro cyga P® u BepxoBhnoro Cypa
P®) B cucreme mMmpaBOBOTO OTHOIICHWNW COOCTBEHHOCTH, IPEIEIIOB
OCYIIECTBIICHUS U OTPAHUYCHUS CYyObEKTUBHBIX MPaB COOCTBEHHUKOB,
a Tak)Ke TEHJCHIMHN JaTbHEUIIIETro pa3BUTHS MpaBa COOCTBEHHOCTH U
JIPYTUX BEUIHBIX MIPAB.

OcHoBHas 3a/laya U3yYEHHS aKTyaJbHBIX MPoOJeM mpaBa co0-
CTBEHHOCTH 3aKJIIOYAETCs B IITyOOKOM YCBOCHHUU OCHOBHBIX I'paKJaH-
CKO-TIPABOBBIX KATErOpHil U KOHCTPYKIMH, OOraToro UBUIMCTCKOTO
WHCTPYMEHTApUs W MPEJOCTABISEMBIX UM IMIUPOKHUX BO3MOKHOCTEU
peryJMpoBaHusl OTHOIICHUN COOCTBEHHOCTH U MPAKTUKHU €r0 MpUMe-
HEHUS B COBPEMEHHBIX YCIOBUSIX.

B cBoeMm moHMMaHUM TPUPOJBI, POJIU U MPEACIIOB IMpaBa COO-
CTBEHHOCTH COBPEMEHHOE OOIIECTBO 3HAYUTEIBLHO IBOIIOIIMOHUPOBA-
70. [IpaBo cOOCTBEHHOCTH, KakK JIF00O€ JIPyroe MpaBo, UMEET OmNpeie-
JIEHHBbIE TpaHuIllbl. X MOXHO Ha3BaTh €CTECTBEHHBIMH TPAHULIAMU
nmpaBa COOCTBEHHOCTH WJIM TIpeJeliaMH OCYIIECTBJICHUS IpaBa COO-
CTBEHHOCTH. [Ipenensl B OCylmIeCTBICHUN BCSIKOTO IpaBa OPraHUYHO
BBITCKAIOT U3 OQPUIMAIBHO 3aKPEIJICHHOTO OMpEACJICHUs Tpa)KIaH-
CKMX CcB00OJI. Pa3zymMHO yCTaHOBJICHHBIE TPAHMIIbI, YYUTHIBAIOIINE
B3aMMHBIE MHTEPECHl COOCTBEHHUKA W TPETHUX JIUII, MO3BOJISIOT U3-
0eXxaTh COIUAIBHOM HANPSXKEHHOCTH U KOH(JIUKTOB B OOIIECTRE.

3aKOHOJIATENIbCTBO, PETYIUPYIOIIEE OTHOLICHUSI COOCTBEHHOCTH,
3aHMMaeT 0co00€ MECTO MPHU M3YUYECHUHU OJ0Ka YUEeOHBIX IUCIUTUIMH
rpakXJaHCKO-TPABOBOM crieruanu3anui. OHO OCHOBBIBAETCS HA 4acT-
HO-TIPABOBBIX MPHUHIMIIAX U TPAIULIMUSAX, CTAHOBUTCS OCHOBHBIM PEry-
JATOPOM TOBApPHO-ACHEKHBIX OTHOIIEHUM, CKJIAJBIBAOIINXCA B MPO-
1ecce (popMUpPOBaHUS PHIHOYHBIX OTHOIICHUW HAa COBPEMEHHOM dTa-
ne. [Ipucyime rpaxJ1aHcKo-mpaBOBOMY METOJYy MPABOBOTO PETyJIH-
pOBaHUs AUCIO3UTUBHOCTH, KOPUIMYECKOE PABEHCTBO W B3aWMHAasd
MMYIIIECTBEHHAs! OTBETCTBEHHOCTh, HEMPUKOCHOBEHHOCTh YAaCTHOU



COOCTBEHHOCTH IMOBBIIIAIOT €r0 COI[MAIBbHYIO IEHHOCTh U PACIIUPSIOT
chepy ero npumeneHus B Poccuiickoit @enepainuu.

B Hay4yHOM nuTeparype BEIyTCs CIIOPbI OTHOCUTEIBHO ITPABOBOU
MPUPOJIBI U IOPUINYECKON CYIIHOCTH CAMOBOJIBHOM mocTpouiku. Ca-
MOBOJIbHAS MOCTPOMKA, Oyydr 0OBEKTOM HEJIBUKHUMOTO UMYIIIECTBA,
OTHOCHUTCS K YHCITy OOBEKTOB, KOTOPBIE 00Iaal0T, KaK MPaBUJIO, BBI-
COKOM DKOHOMHYECKOU M COLMAIIbHOM LIEHHOCThIO. [loaTOMY MHCTH-
TYT CAMOBOJIbHOM MOCTPOUKH JOJKEH IMOJYUYUTh AaJbHEUIIEE PA3BU-
THE IMYTEM MAKCUMAJIBHOIO YNPOILIEHUs NPOLEAYPHI JIETAIU3ALUA Ca-
MOBOJILHOM TOCTPOMKH, €CJIM OHA HE YIPOXKACT KU3HU U 3J0POBBIO
OKPYXaIOIUM M HapyllaeT X MpaBa W 3aKOHHbIE MHTEpechl. Crel-
CTBHEM BO3BEJICHUSI CAMOBOJILHOM MOCTPONKHU JOJKHO OBITh MpU3HA-
HUE MpaBa COOCTBEHHOCTH HA HEE.

N3yueHne akTyalabHBIX MPOOJIEM MpaBa COOCTBEHHOCTU IO3BO-
JSI€T TIy0Xe YCBOUTH MPABOBOM MEXAHU3M PETYJIHPOBAHUS OTHOIIIE-
HUM, CBSI3aHHBIX C BO3HMKHOBEHHEM W MPEKpaIIeHUEM IpaBa CcoO-
CTBEHHOCTH, €0 TOCYIAPCTBEHHOW PETUCTPALMEN U 3aIIUTOU, ITPUBA-
THU3aIMed U HallMOHAaIN3alue.

OcBoeHUsI TUCHUIUIUHBI «AKTyallbHBIE TPOOJIEeMbI MpaBa cOO-
CTBEHHOCTH» TO3BOJIUT C(HPOPMHUPOBATH CIECAYIOIIUE KOMIIETCHIIUU:
CIIOCOOHOCTh KBAIM(UIIMPOBAHHO MPUMEHSITh HOPMATUBHBIE MPABO-
BbIC aKThl, PETYJIUPYIOIINE OTHOIIECHUSI COOCTBEHHOCTH, NMPUOOpECTU
HaBBIKM pean3alud HOPM TPAXKIAHCKOTO IpaBa B chepe OCyIIeCTB-
JICHUS ¥ 3alllUThl IpaBa COOCTBEHHOCTH Ha 3€MEJIbHBIC YYACTKH, JKU-
JIbI€ TIOMEIIEHUSI M HWHbIE OOBEKTHl HEJABMIKUMOCTH.; CLOCOOHOCTHIO
KBaJU(PUIIMPOBAHHO TOJKOBATh HOPMATHUBHBIE MPABOBBIE AKTHI, PETY-
JUPYIOIIME TOCYIAPCTBEHHYIO PETUCTPALMIO IMMPAB HA HEIABUKUMOE
UMYIIECTBO M CACJOK C HHUM; CIHOCOOHOCTHIO KBaIU(UIIMPOBAHHO
MPOBOJUTH HAYUYHBIE UCCIIENOBaHUS B c(pepe mpaBOBOro peryanpoBa-
HUS OTHOILIEHUH COOCTBEHHOCTH U CIEJIOK C HUM.

CrnenyeT uMeTh B BUJlY, YTO HOPMATHUBHBIC aKThl MPUBEACHBI B
nocobun 1o cocrosiuuio Ha 6 mast 2020 r. [ToaTOMy mpH MOATOTOBKE
K 3aHITUSAM CJeAyeT yOenUThCs, HE BHECEHBI JIU B HUX U3MEHEHUS U
nornojaHeHusa. He uckitodeHa BO3MOXKHOCTh U MPUHSATUS HOBBIX HOP-
MAaTUBHBIX aKTOB.



I'/TABA 1. HIOHATHUE COBCTBEHHOCTH
N ITPABA COBCTBEHHOCTHA

IHonsiTue codocrBeHnocTu. [lonsATHE W coep:kaHUe MPaBa cO0-
CTBEHHOCTH.

[TonsiTe COOCTBEHHOCTH MOXKHO M HY>KHO pacCMaTpUBaTh B pas-
HBIX IUIOCKOCTSX. Kak oOIlleCTBEHHOE OTHOIIEHUE, COOCTBEHHOCTH
BBIPAXa€T COBOKYIMHOCTh BO3MOXXHBIX JICCTBHI JIUIIa IO OTHOILICHUIO
K BEIIU. JTU BO3MOXKHBIE IEMCTBUS HAIPSAMYIO CBSI3HBI CO CBOMCTBOM
BEIIIM YJIOBJIETBOPSATH MOTPEOHOCTH OTHAEJIBHO B3SITOM JTUYHOCTH, MX
00beIMHEHUN U OOIIECTBA B IIEJIOM.

Kak oOiecTBeHHOE KOHOMHYECKOE OTHOIIEHHWE COOCTBEHHOCTH
OnpeaesIeT MPUHAMICKHOCTh TOBApOB. OTHOIIEHHUSI COOCTBEHHOCTHU
BO3HHUKAIOT U3 caMoro ¢akTa MpUHAJICKHOCTH UMYIIECTBA KOHKPET-
HOMY JIUITY — COOCTBEHHUKY. OTHOIIEHHUSI COOCTBEHHOCTH OECCPOUHBI,
YTO JIeJIACT UX YCTOMUUBBIMU U CIIOCOOCTBYET TOMY, YTO COOCTBEHHUK
COXpAHSIET U YBEIUYMUBAET CBOE€ MMYIIECTBO. JDTO, B CBOIO OYEPE[lb,
CTUMYJIUPYET 00IIECTBEHHBIN TTPOrpecc.

[IpaBoByto ¢GopMy COOCTBEHHOCTHU OMPEACIISIOT JBE €€ COCTaB-
asirorue. Bo-nepBbIX, OTHOIIEHUS] COOCTBEHHOCTH — 310 OMHOULeHUS
MedHcoy 100bMuU TIO TIOBOAY ONPEAEIECHHOr0 umyiiecta. myiiectBo
MIPUCBANBACTCA KOHKPETHHIM JUIIOM. CO CTOPOHBI TPETHUX JIUIL MOCS-
raTe’abCTBO Ha ATO UMYIIECTBO HEAOMYCTUMO. OTHOIIEHHUSI COOCTBEH-
HOCTH, OINOCPEIOBAHHBIE MPABOBBIMH HOPMaMH, JAAlOT COOCTBEHHUKY
BO3MOKHOCTb 3alllMIIaTh €ro MmpaBa OT MOCATATEIbCTB TPEThUX JIUII.
Kpome Toro, onocpeoBaHHOCTh OTHOIIEHUH COOCTBEHHOCTH MpPaBoO-
BBIMU HOPMAaMU OIPEACIsAeT IPaHUIIbl IOBEJICHUS COOCTBEHHUKA.

Bo-BTOpBIX, OTHOIIIEHUE COOCTBEHHOCTH — ITO OMHOULEHUE TUYd
K NPUCBOEHHOMY UMYUjecmay Kak K CBOEMYy COOCTBEHHOMY. DTO O3Ha-
YaeT, 4TO COOCTBEHHMKY J03BOJICHO OOpamaThCsi CO CBOMM HUMYIIIE-
CTBOM TakK, Kak OH TOTO JKEJIaeT, C yYETOM MOTPEOUTEIHCKIUX CBOMCTB
umyiectBa. IIpu 3ToM, cCOOCTBEHHHMK 00si3aH COOJIIOJICHUS MpaBa U
3aKOHHbBIC MHTEPECHI TPEThUX JUIl. B JaHHOM clly4ae mpaBoO yCTaHaB-
JUBAeT 00bEM U COJIEp’KaHNE CYOBEKTUBHBIX MPaB COOCTBEHHUKA.

[Io pa3BUTOCTH OTHOIICHUH COOCTBEHHOCTH, IO B3aUMO/ICHi-
CTBHUIO MEXIY COOCTBEHHUKOM U JIPYTUMHU CYOBEKTaMH T'pakJIaHCKO-
ro TpaBa 1o MOBOJY BEIeH MOKHO CYJUTh O COCTOSIHMHM BCEro oOIiie-
CTBAa. YCTAHOBJIEHHAs MPABOBBIMM HOPMAaMHU CHCTEMa B3aMMHBIX



OTpaHUYCHUN CMOCOOCTBYET OoOecIeueHnI0 OallaHca MHTEPECOB COO-
CTBEHHHUKA, TPEThUX JHI[ U oO1iecTBa B 1eaoM. [locpencTBom mpasa
CICP>KUBAETCSL STOM3M COOCTBEHHHUKA, €T0 JKEJaHWE HE ObITh CBS3aH-
HBIM B BOIIPOCAax UCIOJIb30BaHUs CBOEro umyiiectsa. [IpaBo cnoco0-
CTBYET MPECCUYCHUIO IOMBITOK HECOOCTBEHHUKOB BMEIIMUBATHCS B
chepy IPUANIECKOr0 TOCIOACTBA COOCTBEHHUKA HaJ BEIIBIO.

Cooepacanue IKOHOMUUECKUX OMHOWEHUU CcOOCMEEeHHOCmU
MPECTABIISIET COO0 BO3MOXKHOCTb ONPEICICHHBIX JIMIl UCIIOJI30BaTh
MPUHAJJIE)KAIEE UM UMYLIECTBO MO CBOEMY YCMOTPEHUIO U HE3aBH-
CHUMO OT KOTO-1100, YCTpaHssa WIM JOMYyCKasi K COOCTBEHHBIM MaTepHu-
aJbHBIM OJiaram JIIOOBIX TpakJaH JTu00 ux oObenuHeHus. B HayuHoMI
JuTEepaType, MpU PACCMOTPEHHH BOMNPOCA O TOHSITUU COJACpPKAHUS
COOCTBEHHOCTH, OOBIYHO MCIOJIB3YETCS HE aOCTpakTHasi KaTeropus
«MPUCBOEHHE», & COBOKYIMHOCTh KOHKPETHBIX SKOHOMHUYECKUX KaTte-
TOpUI. «BIIAICHUEY», IOJB30BAHHUE» U «PACHOPSIKEHUE, Kaxaas U3
KOTOPBIX BBIPAXAET OMPEACICHHYIO CTOPOHY OTHOIIEHUM COOCTBEH-
HOCTH.

DKOHOMHYECKOE COJIep>)KaHNE OTHOIIEHUM COOCTBEHHOCTH UMEET
JIBa OCHOBHBIX aCIIEKTa.

Bo-nepBbiX, COOCTBEHHUK HMMEET T'OCHOJACTBO HaJl BEIIbIO, UTO
MO3BOJISIET €MY 10 CBOEMY YCMOTPEHUIO U HE3aBUCHUMO OT BOJIA MHBIX
JUIl HWCTOJIb30BaTh TMPUHAIJICKAIINE €My MaTepualibHbie OJara
C LEJIBI0 TMOJIYyYEHUsI JOXOAO0B MO0 YIAOBJIECTBOPECHUS WHAUBUYAIb-
HbIX notpedHoctel. [Ipu 3TOM, BCe TpeThM JUIla YCTPAHSIOTCS COO-
CTBEHHUKOM OT MPUHAJICKAIUX €My MaTepUaIbHbIX OJiar.

Bo-BTOpbIX, COOCTBEHHUK HECET OpeMsi COOCTBEHHOCTH, TO €CTh
COOCTBEHHUK HECET 3aTpaThl HA COJIEPKAHUE, PEMOHT U OXpaHy UMY-
IeCTBa, yIjiaTy HajioroB. Kpome Toro, coOOCTBEHHHUK HECET PHCKH,
CBSI3aHHBIC BJIAJEHUEM, MOJIb30BAHUEM U PACTIOPSIKEHUEM IIPUHAJIJIC-
KaIlero eMy UMYIIECTBAa, & UMEHHO: COOCTBEHHHK HECET PUCKHU TO-
TEeHIIMAIBHBIX TOTEPh OT HEPAIMOHAIBHOTO XO3SMCTBOBAHUS, TPH-
3HAHUSA HECOCTOSITENIbHBIM (0aHKPOTOM) CYOBEKTOB MpeanpuHuMa-
TEJIbCKOW WJIM MHOM HE 3aIPEIICHHON 3aKOHOM JEATEIIbHOCTH.

DKOHOMHUYECKHE OTHOIIECHUSI COOCTBEHHOCTH COCTABJISIOT MaTe-
pUANIbHYIO0 OCHOBY Jt000ro oobmectBa. [IpaBo cOOCTBEHHOCTH Tpe/I-
CTaBJIIET COOOU HOPUINUYECKYIO POPMY 3aKPEIICHUS] SKOHOMUYECKUX
OTHOILIEHWH CcOOCTBEHHOCTH. Ha 2TOM OCHOBaHMHM MOYKHO CEJIATh



BBIBOJl, UTO TIOHSTHUS «COOCTBEHHOCTB» H «IIPAaBO COOCTBEHHOCTH)
TE€CHO B3aMMOCBSI3aHBbl.

IIpaBo coOCTBEHHOCTH — HaubOoJee TMOJHOE BEIIHOE MPaBo.
['paHuibl TOCOACTBA HaJ BEIIbIO OMPEICTSIOTCS YCMOTPEHUEM COO-
CTBCHHHUKA, €ro BOJIEH, MpeaeiaMyd U OrpaHUYEHUSIMU, YCTAaHOBJICH-
HBIMU 3aKOHOM, WHBIMHU TPABOBBIMH aKTaMU B MHTEpPECax TPEThUX
JIUIL ¥ OOIIECTBA B LIEJIOM.

Cooepicanue npasa coocmeennocmu. CoOOCTBEHHUKY MPUHA-
JeXaT MpaBa BIAJCHUS, MOJB30BAHUS U PACTIOPSIKEHUS CBOMM HMY-
IIECTBOM.

CTOUT OTMETUTh, YTO NPABOMOYMS BJAJACHUSA, IOJIB30BAHMUS
U PACTIOPSDKEHHS HE MPUCYIIH UCKIIOYUTENIHHO MPaBy COOCTBEHHO-
cTi. CyOBeKThl MHBIX BEIIHBIX ITPaB TaK)Ke MOTYT 00J1alaTh TaHHBIMH
npaBoMounsiMu. Kpome Toro, ykazaHHble NMpPaBOMOYHS MOTYT BBITE-
KaTh U3 0053aTEIbCTBEHHBIX MPABOOTHOIICHUH. OTINYNE 3aKII0YacT-
csi B 00beMe MPaBOMOYUM M OCHOBAHMSX HX BO3HUKHOBeHHs. Co0-
CTBEHHHMK oOOJafgaeT HauOOJbIIEH BIACThIO IO  OTHOIICHUIO
K HECOOCTBEHHUKAM.

[lo conmepxaHuio TMpPaBO COOCTBEHHOCTH SBIISICTCS HauOojee
MOJIHBIM BEIHIHBIM TpaBoM. JIt000e OrpaHMYE€HHOE BEIIHOE MPABO
(cepBuTyT, cynephuiuii, SMPUTEB3UC U TOMY IOJOOHOE) COICPKUT
MEHBIIIE MPABOMOYUN O OTHOIICHWIO K BEIW, MPUHAJJIEKAIICH ee
COOCTBEHHUKY. J[1000€ CyOBEKTUBHOE OTPAaHUYEHHOE BEIIHOE IMPaBo,
KaK ¥ CYOBEKTMBHOE IPAaBO COOCTBEHHOCTH, OCHOBAHO Ha 3aKOHE.
O0beM mpaBOMOUYUM COOCTBEHHHMKA Bcerja OOJbIIe COJACpPKAHUS
WHBIX BEIIHBIX MPaB Ha OJHY M Ty K€ Belllb, MOCKOJIbKY OTpaHUYECH-
HOE BEIIHOE MPABO MPOU3BOJIHO OT HETO.

Baanenme — 3TO HemocpencTBeHHOE (hakTUuueckoe oO0JagaHue
BEIIbI0 (PU3UUECKUM JTHMOO FOPUIUYECKUM JIUIIOM. «BcTyrieHue Bo
BJIQJICHHE BEILIBIO JICJIACT €€ MAaTEPUI0 MOEH COOCTBEHHOCTBIO, TaK Kak
MaTepHst [T ce0sl He IPHHAIISKUT ceben’. [IpaBo BlageHus HeoOXo-
JTUMO IS UCTIOJIb30BAHUS U PACTIOPSIKEHUS BEIIbI0 B COOTBETCTBUU
c ee Ha3HaueHueM. [IpaBom BiajieHHs MOXKET 00J1a/laTh KaKk COOCTBEH-
HUK, TaK 1 HECOOCTBEHHHMK. HecOOCTBEHHMK MOXKET BIaJeTh MUMYIIIC-
CTBOM KaK IO TMpaBy, MPOU3BOJAHOMY OT MpaBa COOCTBEHHOCTHU
(HampuMep, 1o JOTOBOPY XpaHEHHUs, HaliMa >KHJIOTO TIOMEIICHHS ), TaK

'Terens I'. B. ®. dunocodus npasa : IepeBo ¢ HeMenkoro. M. : MbICib,
1990. C. 109.



Y HE3aBUCUMO OT IpaBa Ha BIAJCHUE, JaXE C HAPYUICHUEM IIpaBa
COOCTBEHHOCTH (HampuMep, IPU XMIICHUM HMYIIECTBa JUOO HCTeue-
HUH CPOKA JIOTOBOpPA apEeH/bI).

IIpaBo moJib30BaHMsI MPEJCTABISIET COOON HOPUANUECKUA OOeC-
MEYECHHYIO BO3MOKHOCTb U3BJICKAThH MOJIE3HBIE CBOMCTBA U3 BEIIIH.

JlaHHOE TIPaBO MOXET BBICTYIIATh KaK COCTABHOW JJIEMEHT CO-
JIepKaHUsi  TpaBa  COOCTBEHHOCTHM  (Hapsay € BJIAJCHUEM
U PacIopsKEHUEM), TaK U B BHUJE MPaBa, OTJACIBHOrO OT IpaBa coO-
CTBEHHOCTH. B mociegHeM ciydae mpaBO BO3HHUKAET IO JABYM OCHO-
BaHUSIM: 110 BOJIE COOCTBEHHMKA M HA OCHOBAHUU 3aKOHA.

[To Bone cOOCTBEHHUMKA MPABO OTJAEIBHOIO MOJIb30BAHUS MOXKET
OBITh MOJIHBIM U HEMOJHBIM. JTO OCHOBBIBAETCSI HA JOTOBOPE U 3aBU-
CUT OT 00beMa MOTYyYaeMbIX T0XOJ0B OT MOJIb30BaHUS UMYIIIECTBOM.

Ha ocHOBaHMM 3akOHa MOXET BO3HHMKHYTh IIPaBO Yy4dacTHs
B [MOJIb30BAHUM M BBITOJIAX YYKOro umyimiectBa. OHO MOXKET OBbITh 3a-
KPEIUICHO KaK B IOJb3y BCEX 0€3 HCKIIOUCHHUs JIJeH (Hampumep,
coop rpubOB U SATOJ B JIeCy), TaK U B MOJIb3y HEKOTOPHIX M3BECTHBIX
COOCTBEHHUKY YaCTHBIX JIUI (HallpUMEp, CEPBUTYT).

IIpaBo pacnopsizkeHHsI TMPEJICTABISIET CO00M BO3MOMXKHOCTh
ONPEACIISITh IOPUINUYECKYIO CYyAb0Yy BEIIM MyTEM U3MEHEHUS €€ IMpH-
HAJIJIEXKHOCTU, COCTOSIHUSI UJIM Ha3HaueHus. Takxke, Kak U B Cydae C
MPaBOM IOJIL30BAHMUS, MPABO PACTIOPSIKEHUS MOXKET OBITh COCTaBHBIM
AJIEMEHTOM COJEpP KaHUs MpaBa COOCTBEHHOCTU WJIU CYILIECTBOBATH B
BH/JIE MPaBa, OTAECIBHOIO OT MpaBa COOCTBEHHOCTH.

ITo Bose coOCTBEHHHMKA MPABO OTIEIBHOTO PACTIOPSIKEHUS MO-
€T BO3HUKATh IMyTEM MNPEJOCTABICHHS JTOBEPEHHOCTH HAa COBEpIIIE-
HUE€ CHEJOK MO PACHOPSKEHUI0 HMYIIECTBOM TPETHbUMU JIMIAMH.
Taxxe nmpaBo OTJEIBLHOTO PACTIOPSIKEHUST MOKET BOZHUKATh HA OCHO-
BaHMM 3aKoHa. Hampumep, 3aKOH TMPENOCTABISIET OMNEKyHaM
Y TIONICYUTEIISIM TPABO HA PACHOPSHKEHHUE MPUHAIJICKAIIUM OIleKae-
MBIM COOCTBEHHHMKAM HWMYIIECTBOM. HMyIlecTBo, oOpeMeHeHne
UMYIIECTBA 3aJI0rOM, JIUOO MPU3HAHUE apOUTPAXKHBIM CYJO0M HOPUIH-
YECKOro JIMIa OAHKPOTOM TaK)Ke€ OrpaHUYMBAET MPaBO COOCTBEHHUKA
Ha €ro pacrnopspkeHue. B aToM cityuae 3amoroiepskaresib Ju00 Kpeau-
TOp MO PENICHUIO CyJa BIOpPAaBE PacHopsKaThCd HUMYIIECTBOM COO-
CTBEHHUKA.

CtpykTypa cojaepkaHusi CyOBEKTHBHOTO MpaBa COOCTBEHHOCTH
4yepe3 UCUEPIBIBAIOIININ epEeUeHb MPAaBOMOYMH JOJKHA OBITh €IMHON



MPUMEHUTEIILHO KO BceM (popMaM COOCTBEHHOCTH M KO BCEM Ipymram
COOCTBEHHHKOB. MBI pacCMOTpPENH KJIACCHYECKHE MPAaBOMOYHUS Bia-
JIEHUs, TI0JIb30BaHUs U pacnopspkeHust. [Ipu sTom ObL10 OB OMIMOOY-
HBIM TIOJIaraTh, YTO UMEHHO TPHaJa PaCKphIBACT CYIIHOCTh CyOBEK-
TUBHOT'O TpaBa COOCTBEHHOCTHU. 1o cMBICTY Yepe3 Hee MIET TOJIBKO
YTOUYHEHHE COJICPKAHUS.

OcHoBaHus NPUOOPEeTeHUN M NMPEKPALIEHNUS MPaBa COOCTBEH-
HOCTH.

B rpaxmanckoM mpaBe TPAIUIIMOHHO BBIACISIOT ABE TPYIIIbI
CII0CO00OB MPHOOpPETEHHUS IIpaBa COOCTBEHHOCTH. II€pBOHAYaJIbHBIE
¥ Ipou3BOIHbIC. ba30BBIM KpUTEpHUEM pasrpaHUUYEHHUs MEepBOHAYATb-
HOTO M MPOU3BOJHOTO CITOCOOOB BO3ZHMKHOBEHHMS IMpaBa COOCTBEHHO-
CTH SIBIIIETCS OTCYTCTBHE JIMOO HaM4YWe MPaBOIIPEEMCTBA IIPH Tiepe-
X0JI€ MpaBa COOCTBEHHOCTH K APYTroMy JIUILY.

Ilpu nepeonauanvHom cnocode BO3HUKHOBEHHUs IpaBa coO-
CTBEHHOCTH TIPaBO COOCTBEHHOCTH BO3HHMKACT HA MMYIIECTBO, HHKO-
My HE MpUHAAJIekKalee, MO0 MOMUMO TIpaB U BOJU MPEAIIECTBYIO-
IeT0 COOCTBEHHHUKA.

M3HavyalbHO TIpaBO COOCTBEHHOCTH Ha BEIlb BO3HUKAET
B MOMEHT €€ co3faHusa. Hampumep, ¢uzmdeckoe JHUII0 MOCTPOUIIO
JIOM, BBIPACTHIIO ypOKal, XyJIOKHUK HapHCOBaI KapTUHY. B pe3ynb-
TaTe dTUX JAEWCTBUUA BO3HUKAJIW HOBBIC Bellu. Eciau mpaBo coOCTBEH-
HOCTH BO3HHMKAeT Ha BEIM, B OTHOIICHWH KOTOPBIX MPEKHUA COO-
CTBEHHHK yTpaTHJ MPaBO COOCTBEHHOCTH WJIM OTKA3aJiCcs OT HUX, BO3-
HUKHOBEHHE IpaBa COOCTBEHHOCTH Yy TpHoOperareiiss HE CBS3aHO
C TIPaBOM JIPYTOTO JIMIIAa Ha 3Ty BEIllb U €T0 COJEP KaHUE OINpeesIeT-
Csl 3aKOHOM.

3akoHOAATENIh OTHOCHT K TIEPBOHAYAIBHBIM CITIOCOOaM TpruoOpe-
TEHUS MpaBa COOCTBEHHOCTH CJICAYIOIIHE!

1) npuoOpereHue npaBa COOCTBEHHOCTH HAa BHOBb M3TOTOBJICH-
Hyto Benip (1. 1 cT. 218 I'K);

2) nepepadotka (ct. 220 I'K);

3) oOpaimieHre B COOCTBEHHOCTh OOIIEIOCTYIHBIX  BCIICH
(ct. 221 T'K);

4) npuoOpeTeHre mpaBa COOCTBEHHOCTU Ha OECXO35IMHOE UMY-
mectBo (1. 3 cT. 218; cT. 225 1 226; . 1 cT. 235, c1. 236 I'K), Haxon-
Ky (cT. 227-229 T'K); 6e3Haa30pHBIX )KUBOTHBIX (CT. 230-232 I'K);

5) npuobpeTeHue npaBa coocTBeHHOCTU Ha Kaaf (cT. 233 T'K);



6) npuoOperarenbHas 1aBHOCTH (cT. 234 T'K);

7) npuoOpeTeHue IMpaBa COOCTBEHHOCTH HAa CaMOBOJIBHYIO IO-
cTpoiky (cT. 222 I'K);

8) npuoOpeTeHue mpaBa COOCTBEHHOCTH OT HEYIIPaBOMOYEHHOTO
OTUYXKJaTEeJIs.

[Tpu npouzeoonom cnocobe BOSHUKHOBEHHUE TpaBa COOCTBEHHO-
CTH y IpuoOpeTaresis 3aBUCUT OT HAJIMUUSI ATOTO IpaBa y OTUYKJaTe-
Js U, KaK TPaBUJIO, BOJM MPEIIIECTBYIONIEro coOcTBeHHUKa. [IpaBa
U OOSI3aHHOCTH  HOBOTO  COOCTBEHHMKa  BBITEKAIOT U3  TIPaB
U 00s13aHHOCTEN MpeXHEro coOCTBeHHWKa Bemu. Ilepexon Tmpas
1 00513aHHOCTEMN OT OJTHOIO JIMIA K APYroMYy Ha3bIBAETCS MPABOINPEEM-
cTBOM. OHO MOXKET BO3HUKHYTh MPU MPUOOPETECHUH BEIIH O JOTOBO-
pam (HampuMmep, KyIUTM-TIpoJaku, TapeHus, MeHbl) Kpome Toro, mpa-
BOIIPEEMCTBO MOKET BO3HUKHYThH MPU PEOPraHU3AINN OPUINIECKOTO
JUIa, HACJIEIOBAHUH U B HEKOTOPBIX IPYTUX CIIydasix.

[Ipu npou3BOJHOM MPUOOPETEHUU MpaBa COOCTBEHHOCTU HEOO-
XoauMa oOs3aTeIbHas MpoBEpKa MpaB MPEIbIIYIIUX COOCTBEHHUKOB.
DTO CBA3aHO C HEOOXOJUMOCTHIO UCKIIOUUTH CIy4au MPUOOPETCHUS
UMYIIECTBA OT HEHAJIEKAIIETO OTUYXKAAaTeNsl WK UMYIIECTBa, oOpe-
MEHEHHOT'0 0053aTeIbCTBAMU TIEepe]] TPEThbUMH JHUIaMH (HampuMep,
3aJI0TOM).

[Ipyu npousBogHOM crocobe mNpuoOpeTeHuss o00BeM TMpaB
U 00s13aHHOCTEW mnpuoOperaressi OOYCIOBIEH COJIEP)KAHUEM 3THUX
paB y MpEeAUIECTBYIOIEr0 COOCTBEHHUKA. B OCHOBE MpPOW3BOIHOIO
criocoba mpuoOpeTeHus mpaBa COOCTBEHHOCTH HAXOJUTCSI U3BECTHBIN
NPUHIIMII PUMCKOTO TIpaBa: HUKTO HE MOXET NepeaaTh Ipyromy
OOJIbIIIE MPAB, YEM UMEET CaM.

[Ipy mpou3BOAHBIX CrOcOOax MPUOOPETEHHs MpaBa COOCTBEH-
HOCTU 00BEM U COAEpKAHUE MPAB U 00SI3aHHOCTEW HOBOTO COOCTBEH-
HUKa OMPENEIIOTCS HE TOJBKO 3aKOHOM, HO M B OINpPECICHHON CTe-
MICHU 3aBUCST OT BOJHU MPEXKHET0 COOCTBEHHUKA, COTJIANICHHS] CTOPOH
Y aKTOB OPTraHOB TOCYJIApCTBEHHOTO YIIPABJICHUSI.

K npouszBoiHbIM criocob0am MpUOOpEeTeHUsl mpaBa COOCTBEHHO-
CTH 3aKOHOJIaTeNIb OTHOCHUT CJICIYIOIIHE:

1) mpuoOpeTeHre nmpaBa COOCTBEHHOCTH HAa UMYILECTBO FOPUIU-

YECKOr0 JIMIAa MPH €ro peopraHu3allid M JUKBUAAIMH (1. 7 CT. 63 u
a03. 3 1. 2 ct. 218 I'K);
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2) oOpailieHre B3bICKaHUS Ha MMYILECTBO COOCTBEHHHUKA I10 €ro
obs3aTenbceTBaM (moar. 1 m. 2 cr. 235 u cr. 238 I'K);

3) oOpamieHue HUMYyIIECTBA B COOCTBEHHOCTh TOCYAapCTBa
B UHTEpecax oOiiecTBa (PEKBU3MUIIMS) WIM B BUIE CAHKIIUU 34 MPaBO-
Hapymenue (koHpuckamus) (ct. 242, 243 T'K);

4) BBIKYN HEIBUXMMOTO HMMYIIECTBA B CBS3U C U3BSITUEM 3€-
MEJILHOTO y4acTKa, Ha KOTopoMm oHO Haxoautcs (cT. 239 I'K);

5) BbIKYN 0€CXO35MCTBEHHO COJECPKUMOTro umyiiectna (cT. 240,
293 I'K);

6) BBIKYN JIOMAIIIHUX >KUBOTHBIX MPU HEHAJJIEkKaIleM olparie-
Huu ¢ HuMu (ct. 241 I'K);

7) mpekpalieHue mpaBa COOCTBEHHOCTH JIMIIA Ha HMYIIECTBO,
KOTOpPOE HE MOXET eMy MpuHaIexkaTh (moam. 2 1. 2 cT. 235, cr. 238
I'K);

8) mpuoOpeTeHre npaBa COOCTBEHHOCTH IO JJOTOBOPY;

9) mpuobpeTeHre mpaBa COOCTBEHHOCTH B MOPSJIKE HACIEI0Ba-
HUA.

Momenm nepexooa npaea coocmeennocmu. C MOMEHTA Iepe-
X0Jla MpaBa COOCTBEHHOCTH K MPUOOPETATENI0 MEPEXOASIT PUCK CIY-
qaitHOW rubenu, OpeMs coAep’KaHMsl UMYILECTBA, MPAaBO OOpaIleHUs
B3bICKAHUIM Ha BEUIb IO JOJITaM HOBOI'O COOCTBEHHHKA, a TAKKe 00sI-
3aHHOCTB PEILCHUS IPYTUX BaKHBIX BOMpPOCoB. [loaToMy mpuHIUIIH-
aJIbHO BaYKHO TOYHO YCTAaHOBUTH MOMEHT, B KOTOPBIN y mpuoOperare-
Js1 BEIIM BO3HUKAET MpaBO COOCTBEHHOCTH. [IpakThka MOKa3bIBAET,
4TO CcJejaTh 3TOo He Bcerga npocto. CoryacHo oO0IeMy MpaBuiy,
YCTAHOBJIICHHOMY 3aKOHOM, €CJId 3aKOHOM HJIM JIOTOBOPOM HE TMpeay-
CMOTPEHO HMHOE, MPaBO COOCTBEHHOCTH Yy NpUOOpeTaTessi BEIIH IO
JIOTOBOPY BO3HUKAET C MOMEHTa TNepefayd Belld. 3aKOHOAATENb
MPEJOCTABIISIET yYaCTHUKAM 000pOTa U3MEHHUTh 3TO OOIIEee MPaBUIIO.
Hanpumep, npu npou3BOAHBIX crioco0ax MpUOOpEeTeHus IpaBa coO-
CTBEHHOCTH TIPAaBO COOCTBEHHOCTH MOXKET MEPEXOJUTh B MOMEHT J0-
CTHUXKEHHS COIJIAIllEHUsI CTOpPOHAMHU, (PAKTUYECKOU IMepelada BeIlu,
YIUJIAThI ONPENCIICHHON AEHEKHOW CYMMBI WJIM MOJYYEHHUE BCTPEUHO-
r'0 YJOBJIETBOPCHHUS.

OcHoBaHus mpeKkpamieHus npaBa codcTrBeHHocTH. Yalie Bce-
ro, IpaBO COOCTBEHHOCTH MPEKPAIIAETCS MO BOJE CAMOTO COOCTBEH-
HUKa MMPU OTUYXKJICHUH UM CBOETO MMYIIIECTBA HA OCHOBAaHUM JOTOBO-
pa apyrum nunam. Kpome Toro, BO3MOXKHO MpeKpalleHue npaBa coo-

11



CTBEHHOCTH U 0€3 mepefayd UMYIIEeCTBa APYroMy JIHILy (Hampumep,
pu MOTPEOJICHUU BEIIU, €€ THOeNH, 0TKa3a COOCTBEHHUKA OT HEE).
WNHorna npaBo cOOCTBEHHOCTH MPEKPAIIAETCA B CHUITy OOCTOSTEIHCTB
dbopc-Maxkopa WIM UHBIX 00CTOSATENIBCTB, HE 3aBUCSIIUX OT BOJU COO-
CTBEHHUKA.

['paxgaHCKUM KOJEKC MPENyCMaTpUBAET OCHOBAHUA I NPH-
HYAUTEIBLHOTO U3BSITUS Y COOCTBEHHUKA UMYyIllecTBa. KoHeuHo, Takue
OCHOBaHMSI HOCSIT OrPAHUYEHHBIA XapakTep U PACHIUPUTEIHLHOMY
TOJIKOBaHUIO HE MOJIEXKAT.

Cornacho ct. 235 'K PO k HUM oTHOCATCS:

1) O6parnieHue B3bICKaHUS Ha HMYIIECTBO II0 00s3aTeIbCTBaM
(ct. 237 I'K);

2) OTuyXJI€eHUE UMYIIECTBA, KOTOPOE B CHJIy 3aKOHA HE MOXKET
npuHaIekaTh JaHHoMY juny (cT. 238 I'K);

3) OTuyxneHue HEABUKUMOTO UMYIIECTBA B CBSA3U C U3BIATHUEM
36MEJIBLHOI0 Y4YacTKa BBHJY €r0 HEHAJICKAIIETO HCIOJIb30BAHUS
(cT. 239 IT'K);

4) OtuyxacHHEe OOBEKTa HE3aBEPIICHHOI'O CTPOUTEIHCTBA B
CBSI3U C MpeKpameHueM. J[eMCTBUsS JOTroBOpa apeHIbl 3€MEIbHOIO
y4acTKa, HAaXOJAIIErocs B TOCYJAapCTBEHHOM WM MYHHIIUIAIBbHOU
cooctBeHHOCTH (CT. 239.1 'K PD);

5) OtuyxaeHue HeABMKUMOTO UMYIIECTBA B CBSI3U C MPUHYIU-
TEIbHBIM OTUYXJEHUEM 3€MEJIbHOI0 Y4acTKa [ TOCYAapCTBEHHBIX U
MYHULIMTIATBHBIX HYXK] (M3bATHEM 3€MEJIBHOTO y4acTKa JJIsl rocyaap-
CTBEHHBIX WJIM MYHUIIUNTATBHBIX HYXK]T) (cT. 239.2 'K PD);

6) BeIkymm 6ecX03sSHCTBEHHO COJEPKUMBIX KYJIbTYPHBIX IIEHHO-
CTEH, TOMaITHUX KUBOTHBIX (cT. 240, 241 I'K);

7) PexBuzuius (ct. 242 I'K);

8) Konduckanus (ct. 243 I'K);

9) OTuyxeHue UMyIIEeCTBA B CIydasix, MPETyCMOTPEHHBIX (CT.
239.2, m. 4 ct. 252, . 2 c1. 272, c1. 282, 285, 293, m. 4 m 5 cr1. 1252
'K PD);

10) MpuBatuzamus (ct. 217, 9. 2 . 2 ct. 235 T'K);

11) Harmmonanuzarus (4. 3 1. 2 ct1. 235, c1. 306 I'K);

12) O6pamienue 1o peuieHuto cyja B 1oxoj Poccuiickoit dene-
palyy UMYIIECTBA, B OTHOIIEHUH KOTOPOTO HE MPEICTaBICHBI B COOT-
BETCTBUU C 3aKOHOAATENBCTBOM P® O mpOTUBOAENCTBUU KOPPYIILIUU
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JI0KA3aTesIbCTBA €ro MPUOOPETEHUsS Ha 3aKOHHbIE J0XOJbI (1. 8 CT.
235 TK PO).

IIpenennbl ocymecTBIeHUS MPaBa COOCTBEHHOCTH.

be3ycnoBHO, paBO HE MOXKET ObITh OE3rpaHUYHBIM, MOCKOJBKY
OHO MOXKET 3aTparvuBaTh MUHTEPECHI U TpaBa Jpyrux jaui. [Ipobiema
MPE/CNIOB B OCYIIECTBICHUH JII0OOTO MpaBa CTOUT yxe aaBHO. Jlok-
TPUHAJIBHO TPEAJIaratoTcsl pa3jiudHble BapUAHTHI €€ pEIIeHUs. Yue-
HBIE CXOJSATCS BO MHEHUH, YTO JaHHas TpoOJieMa BhITEKAeT U3 HOpMa-
TUBHO 3aKPEIJIEHHOTO OMNpEJeIeHUsl IPakIaHCKUX cB0Ooa. Bompockl
MOHMMAaHUs CBOOO/IbI, €€ MPEACIIOB TaKXKE PEryJIsIpHO OO0CYXKIAI0TCs
Hay4YHBIM c000IIeCTBOM. BriepBbie opuIIMAIBLHOE OMpPEACICHUE CBO-
60161 ObUTO JaHO BOo dpannmu, a uMeHHO B cT. 4 Jleknapanuu mnpas
yesoBeka U rpaxaanuda 1789 r.: «CBobo1a cOCTOUT B BO3MOXKHOCTU
JeJaTh BCE, YTO HE BPEIUT APYroMy: TAKUM 00pa3oM, OCYILECTBICHUE
€CTECTBCHHBIX NPaB KaXKJIOTO OTPAHUYEHO JIUIIb TEMH TpaHULIAMH,
KOTOpbIE 00€CTIEYMBAIOT IPYTUM YiICHAM OOIIECTBA ITH KeE mpaBa»”.

[IpaBo coOCTBEHHOCTH, KaK M Jt000€ Apyroe CyObEKTUBHOE Mpa-
BO, MIPEACTABISAET CO00M Mepy BO3MOKHOT'O MOBEACHUS COOCTBEHHHU-
ka. CogepkaHue npaBa COOCTBEHHOCTH UMEET OIpe/IeICHHbIC IPaHU-
IIbI 110 00BEMY | 1O XapakTepy ero ocymectsienus. B. I1. ['pubanos
MYCAJl, YTO «TPAHUIIBI — €CTh HEOTHEMIIEMOE CBOMCTBO BCAKOTO CYyO'h-
EKTUBHOIO MpaBa, MO0 MpU OTCYTCTBUHM TaKUX T'PaHUIl IPaBO IpeBpa-
IIAETCS B CBOKO MPOTUBOIIOJI0KHOCTh — B MPOU3BOJ U TEM CaMbIM BO-
o611 IIepecTaeT ObITh IIPABOMY .

3aKkOH TrapaHTUpPyeT MpaBO COOCTBEHHOCTU. ['oCymapcTBO oOCy-
HIECTBIISIET PETYJUPOBAHUE OTHOUIEHHIT COOCTBEHHOCTH W KOHTPOJIH-
pyeT AeHCTBUSI COOCTBEHHUKA. Hanmnune mpenesoB mpaBa CBSI3aHO C
HEO0OXOMMOCTBIO 3aIIUTHI MPAaB U 3aKOHHBIX UHTEPECOB TPETHUX JIHUII
OT HEJIOOPOCOBECTHBIX JEUCTBUI COOCTBEHHUKA.

Cormacno 1. 3 cr. 10 I'K PO, npenensl ocyiecTBieHus TpaxiaH-
CKHMX TIpaB CBSI3aHBI C Pa3yMHBIMU U JOOPOCOBECTHBIMHU JICUCTBUSIMU
rpaxaaH U opuauueckux jull. [IpuzHaeTcs HEAOMYCTUMBIM 3JI0YTO-
TpeOJeHnEe NPaBOM JICUCTBUSIMU TPAXKJaH U IOPUANYECKUX JUI, OCY-
IIECTBIISIEMBIMA UCKJIIOUUTENIPHO C HaMEpPEHHEM NPUYUHUTH BpE.

> Maxkiaxos B. B. Koncrutymuu 3apy0ekHBIX TOCYIapCcTB : yueOHOe MOoCco-
owue. 2-e u3., ucrpas. u aom. M. : U3gatensctBo BEK, 1999. C. 135.
3 ['pubanos B. I1. [Ipeaenbr ocyIecTBICHUS U 3aIIUTHI TPAXKIAHCKUX TIPAB.
M. : U3n-Bo Mock. YH-Ta, 1972. C. 18.
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JIPYroMy JIMIly, a TaKKE€ UCIOJb30BaHUE TPAXKJAAHCKUX TMPaB B ILEJISIX
OTPAaHUYCHUSI KOHKYPEHIIMHU, a TaKXKe 3JI0yNOoTpeOJeHUEe JOMUHUPY-
IOIIMM TIOJIOKEHUEM Ha pPbIHKE. B pamkax 3TuUX TpaHULl Hpeaesbl
OCYILIECTBJICHUS MpaBa COOCTBEHHOCTU OMPEACISAIOTCA MOTPEOUTEIb-
CKMMU CBOMCTBAMHU BEUIU.

HopMaThBHO yCTaHOBHUTH IpPEAENbI MpaBa COOCTBEHHOCTH 4YEpE3
MCUEPIBIBAIOIIMA TIepeYeHb MPaBOMOYMN COOCTBEHHHMKA MO BliaJie-
HUIO, TIOJB30BAHUIO M PACIOPSHKEHUI0O HEBO3MOXKHO, MOTOMY YTO
yCMOTpEHHE COOCTBEHHUKA Bcerna OyaeT mupe. TpeboBaHus 3aKoHa
YUYUTBHIBATh IMpaBa JPYrux JIMI[ U OOIECTBA B II€JIOM €CTh OTpaHUYe-
HUSI, TIPU YCTPAHEHUU KOTOPBIX YCMOTPEHHE COOCTBEHHUKA PaCIIUpSI-
€TCs B MpEJeaax COBOKYIMHOCTH MOTPEOUTEIbCKUX CBOMCTB MPUHA-
JexaIen eMy Belly, UMYIIEeCTRA.

[Ipenensl ocymiecTBICHUSI MpaBa COOCTBEHHOCTH OOYCJIOBJICHBI
HE CTOJIbKO paMKaMH 3aKOHA, CKOJILKO COBOKYITHOCTBIO MOTPEOUTEIIb-
CKHX CBOMCTB O0OBEKTOB COOCTBEHHOCTH M MHTEPECOM COOCTBEHHHUKA.
Bianenue, moinb30BaHUE U PACTIOPSIKEHUE BEUIbIO, HE OrPAHUYEHHON
B TPaXJaHCKOM 000pOT€, B 3HAUYUTEIBLHOW MEpE OMNpPEAesSIeTCs
YCMOTPEHHUEM COOCTBEHHUKA.

[Ipenensl ocyliecTBICHUsI MpaBa COOCTBEHHOCTH YyCTaHABIIMBa-
IOTCSL JIIE TOTO, 4TOOBI COOCTBEHHUK HMMEJ HAaWOOJIBIIYIO CTETNEHb
BHEIIIHEH CBOOOJBI M HAMMEHBIIWE TPEMATCTBUS B OCYIIECTBICHUU
MPAaBOMOYUN MO BJIAJACHUIO, MOJIb30BAHUIO U PACIIOPSKEHHUIO UMYIIIE-
ctBoM. Kpome Toro, 1enbio yCTaHOBJIEHUS MPEIETIOB OCYIIECTBICHUS
npaBa COOCTBEHHOCTH SIBJISICTCSI CO3/IaHHME MPEISITCTBUN U 3aTpy/IHE-
HUW HETOOPOCOBECTHOMY COOCTBEHHUKY JIJIsi IPUUMHEHUS BpEJa Tpe-
THUM JIMIAM TPHU pEeATU3aLNU UM CBOUX IPAaBOMOYHH.

[Ipenensl copepkaHuss CyOBEKTHMBHOIO IIpaBa COOCTBEHHOCTH
CBSI3aHbI C TPaBaMU U 3aKOHHBIMU MHTEpEcaMu TPEThbUX JHI. Paciiu-
pEHHE U CY)XEHUE TMPeJeiOB YCMOTPEHHUS TOJDKHBI COJEHCTBOBATH
HanOosee 3(pPEeKTUBHON peanu3alii MPaBOMOYUN COOCTBEHHHKA U
MCKJIFOYEHHUIO BO3MOXKHOCTH NPUYMHEHUS Bpe/la TPETHUM JIUIAM.

lIpeoenvl Oelicmsus npasa cobcmeennocmu 80 8peMeHu OTpeie-
JISIFOTCS. MOMEHTOM €T0 BO3HUKHOBEHMS U MpekpainieHus. [IpaBo coo-
CTBEHHOCTH BO3HHMKAET C MOMEHTA BCTYIUJIEHUS B CUJTY 3aKOHOJATEIb-
HBIX WM WHBIX HOPMATHBHBIX aKTOB, PETYJIUPYIOIIMX OTHOIICHUS
COOCTBEHHOCTH, U MIPEKPAIIAETCA C UX OTMEHOM.
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3aKOHOAATENIbHBIE U WHBIE MPABOBBIE AKTHI, PETYJIHUPYIOIIAE OT-
HOIIICHUSI COOCTBEHHOCTH, JEUCTBYSI B TE€UEHUE OIPEICICHHOIO Bpe-
MEHH, IEUCTBYIOT TAKXKE HA ONpedeleHHOM NPOCMPAHCmee.

[Ipenensl nmpaBomMo4uii COOCTBEHHUKA 3aBUCAT U Om CYObexma
npasa codbcTBeHHOCTH. Hampumep, mpesenbl OCYIIECTBICHUST IpaBa
COOCTBEHHOCTH y T'OCY1apCTBa ropas/o Mupe, YeM y rpaxaaHuHa.

Cornacao ct. 209 I'K P® rpanunpl Wid mpeaeiabl mpaBa coO-
CTBEHHOCTH MOTYT OBITh YCTAHOBJICHBI KaK OTPHUIATENIbHO, TaK U MO-
JIO)KUTENIBHO. DTO O03HAYaeT, YTO MpaBO COOCTBEHHOCTH HE MOXKET
OBITh YCTAHOBJICHO YKA3aHHOM B 3aKOHE COBOKYITHOCTHIO MPABOMOYUI
coOcTBeHHMKA. Ero KOHTYpBhI MOT'YT OBITh 0003HAYEHBI TTOJ0KESHUIMHU
3aKOHA W WHBIX MPABOBBIX AKTOB O TOM, YTO COOCTBEHHHK HE MOXKET
JenaTh, TO €CTh COOCTBEHHHMKY MOXET OBITh 3aIlpelieHO COBEPIIAThH
4yT0-1100, MpOoTHUBOpeUaliee 3akony, Ykaszam [lpesunenta P® u Ilo-
cra”HoBlJieHUsAM [IpaBurenscTBa PO.

['panutibl npaBa cOOCTBEHHOCTH B OOBEKTUBHOM CMBICIIE OIpEIe-
JSI0TCSL TpaHUIlaMu OOBEeKTa TpaBa COOCTBEHHOCTH. EcTecTBeHHBIE
IPAHUIIBI [IPaBa COOCTBEHHOCTH MPEANOJIAraloT HAIUYNUE I0OPUIUYECKU
o0ecriedyeHHONW BO3MOXKHOCTH COOCTBEHHHMKA COBEpIIATH JIFOOBIE Mpa-
BOMEPHBIE ACHUCTBUS MO BJIAJCHUIO, MOJb30BAHUIO U PACIIOPSIKEHUIO
o0bekTamMu coOCTBEHHOCTU. COOCTBEHHUK HE JOJKEH COBEpIIATh B
OTHOIICHUHW MPUHAJICKAIIETO €My HUMYIIECTBA JEHUCTBUM, B PE3Yiib-
TaTe KOTOPBIX MPUUYUHSIICS OBl BpEeJ UMYLIECTBY JIMOO HApyIIATUCH
WHbIE CYOBEKTUBHBIC MPABa JPYTUX JIUII.

3aKOHOJIaTellb TAPAHTUPYET MPABO COOCTBEHHOCTH, HO OHO MUMEET
CBOU TPEJEIbl, KOTOPbIE B KOHEYHOM CYETE OMPEAENISIOTCS HEo0Xo-
JUMOCTBIO 3alUTHl TPETHUX JIHUI[ OT HEIOOPOCOBECTHBIX JIEUCTBUIA
cobcTBeHHUKa. MIMeHHO 3TuUM 00ycCliOBJIeHAa TTOTPEOHOCTh B OIpeie-
JIEHHOM TOCYJIapCTBEHHOM PETYJIMPOBAHWU OTHOIIEHUU COOCTBEHHO-
CTH Y KOHTPOJIE 3a AEHUCTBUSMU COOCTBEHHUKA.

YcMmoTpeHue B npaBe COOCTBEHHOCTH.

YcMmoTpeHne COOCTBEHHUKA — IMPaBOMEpHAsi, BIACTHASI, WHTEI-
JIEKTYaJIbHO-BOJIEBAS JEATEIILHOCTh MO BBIOOPY Hambosiee ONTUMAalb-
HOI'0 BapuaHTa peaN3allii WMEIOIIUXCS MPaBOMOYUN B OTHOIICHUU
MpPUHAJICKAIUX €My BElIed, COOTBETCTBYIOUIETO HHTEpecaM CoO0-
CTBEHHHMKA, C YYETOM IMPAaB W 3aKOHHBIX MHTEPECOB TPETHUX JIUIl U
00IIIeCTBA B ILIEJIOM.
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[Ipu3HakaMu YCMOTPEHHUS SIBIISIIOTCS CIEAYIOIINE: MpaBOMEp-
HOCTh WJIM 3aKOHHOCTh; HajJuW4yue y COOCTBEHHHMKA OIPE/ICICHHBIX
BJIACTHBIX MPABOMOYHUMN; IOPUIUYECKH OOECleueHHass BO3MOKHOCTh
BBIOOpa CHOCOOOB peanu3aliid MNPaBOMOYUN; HMHTEIUIEKTYaJbHO-
BOJICBOM XapakTep; y4eT MpaB U 3aKOHHBIX UHTEPECOB TPETHUX JIUII.

B cr. 9 I'K PO npuHIMnmasbHO MO-HOBOMY 3aKPEIUIEH MOIXO
K OCYIIECTBJICHUIO TpakJAaHCKUX MpaB. OH 3aKJII0YAETCsI B TOM, YTO
IPAXKAAHE U IOPUANYECKUE JIULA HO CBOEMY YCMOMPEeHU0 OCylIECTB-
JSI0T TPUHAJIEKANME UM TpakJaHCKUe MpaBa. BceoObemutroniui,
YCMOTPUTENbHBIM XapakTep IpaBa COOCTBEHHOCTH CYIIECTBYET Kak
MPUHIINI, HO CYIIECTBYIOT MOPOTH HACHIIIECHUS 3TOr0 MPUHIIUIA, 110-
CKOJIbKY COOCTBEHHUK HE€ MOKET HE CUUTAThCS C MpaBaMU U 3aKOH-
HBIMU HMHTEpPECaMU TPEThUX JIMIL. 371eCh HEOOXOIUM pa3yMHBIM ydyeT
OajlaHCca MHTEPECOB.

JIaBHO 0Ka3aHO, YTO B YCIOBUSIX COI[MATIbHO OPUEHTUPOBAHHOM
PBIHOYHOM SKOHOMHUKH CBOOOJHOE U HEOIPAaHWYCHHOE BIIAJICHUE,
M0JIb30BAHKUE U PACTIOPSKEHUE COOCTBEHHOCTHIO HE OTBEYAECT UHTEPE-
caM OTIIENbHBIX COLMAJIbHBIX TPymnn U obmiecTBa B 1eoM. CoOCTBEH-
HUK HE MOXKET PYKOBOJICTBOBATHCSI UCKIFOYUTEILHO CBOUM YCMOTpE-
HUEM M COOCTBEHHBIM MHTEpECcOM. B paMkax cOolHUaIbHO OPUEHTUPO-
BAHHOU PBIHOYHON KOHOMUKN COOCTBEHHUK HE MOYET OTCTPAHATHCS
OT 3aKOHHBIX HMHTEpEecOB oOIecTBa. boiiee TOro, yaoBIeTBOpsS WX,
COOCTBEHHUK CO3JAa€T MPEANOChUIKH i Oonee 3(hPEeKTUBHOTO OCy-
IIECTBJICHUSI MPEIOCTABICHHBIX MPaBOMOYNN. DAKTUYECKU AENSICH C
00I111eCTBOM, COOCTBEHHHK IOJIy4yaeT OT HEero oOpaTHywo CBs3b. [Ipu
TaKUX B3aUMOOTHOUIIEHUSIX COOCTBEHHUKA U OOIlleCTBA MOCJIEIHEE Tra-
PaHTHPYET U OXpaHseT MpaBa COOCTBEHHUKA, OCIEAHUNA paccMaTpu-
BAaeTCsl KaK HEOThemJieMas 4YacTulla €JUHOro opraHusMa. B pamkax
MPABOBOT'0 rOCYAapCTBa MAKCUMAJIBHO YCHIJIEHA COLMabHast (YHKIUS
YaCTHOM COOCTBEHHOCTH.

CoumanbHas CBSI3aHHOCTh WJIM OOYCJIOBJIEHHOCTh COOCTBEHHO-
CTMU  BbI3BaHAa  HEOOXOJIUMOCTBHIO, HANpUMEp, APXUTEKTYypHO-
CTPOUTENBHOTO TUIAHUPOBAHUS, OOECIICUCHUSI OXPaHbl OKPYXKaroIIeh
Cpedbl U COXpaHEHUsI 3eMellb CEeIbCKOXO3IMCTBEHHOTO Ha3HAYCHUS,
PETYJISITUBHOM POJIBbIO TOCYIapCTBa B chepe SIKOHOMUKH, 00EeCTICUEHUSI
0€3011aCHOCTH rocyJ1apCTBa, pa3BUTHEM KOHKYPEHIIUH
U OTPAaHUYCHHUEM MOHOIOJUCTUYECKON JeATeIbHOCTH Ha TOBAPHBIX
pBIHKaxX | T. II.
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B Hayke CylIecTBYeT HECKOJIbKO HaNpaBJCHUU HCCIEAOBAHUS
npo0JieM yCMOTpEHUsI B MpaBe COOCTBEHHOCTH. OJIHO U3 HUX CIEY-
foiee. Bo-nepBbix, HEOOXOIUMO ONPEETUTHCS C BOMPOCOM MPUHITU-
MUATbHOW BO3MOXKHOCTH WJIM HEBO3MOXKHOCTH HCKIIOUECHHUSI YCMOTpe-
HUS TpU pealu3aliyd OTJCIbHBIX MPaBOMOYMN COOCTBEHHHKA. Bo-
BTOPBIX, HY?)KHO MCCJIEJOBATh BOIPOCHI KEIATEIbHOCTH WJIM HEXeEa-
TEJILHOCTU TOW WJIM MHOW CTENEHU YCMOTPEHHUS B MpaBe COOCTBEHHO-
CTU. B-TpeThux, IIaBHBIM BOIIPOCOM JOJKEH OBITh BOMPOC MOBBIIIIC-
HUS Ka4eCTBAa YCMOTPHUTEIBHOMN AEATEIbHOCTH, OCYIIECTBIIEMOM CO0-
CTBEHHUKOM.

CoOCTBEHHUK OTPAHUYEH B CBOEM YCMOTPEHUU. 3aKOHOAATEIHHO
YCTaHOBJICHBI MMIIEPATUBHBIC TPaBWia, OT KOTOPHIX COOCTBEHHUKH
orcTynaTth He BmpaBe (cM. m. 1 cT. 422 'K P®). Ha coOCTBEeHHUKOB
BO3JIOKEHO Psij oOsi3aHHOCTeH. [lpu peanmzanuum mnpaBoMo4uil coo-
CTBEHHHMKA CYOBEKTHl UMYIIECTBEHHBIX OTHOIICHHUI 00s3aHbI COOJIIO-
JaTh 3aMpeThl U 00s3aTEIbHbIC MPEANUCAHUS, PETYCMOTPEHHBIC 3a-
KOHOM JTUOO MHBIMH ITPaBOBBIMHU akTaMu. B MpoTHUBHOM ciiydae K HUM
OyayT npuUMeHSThCsI HOpMBI CT. 168, 169 'K P® 0 HenelHCTBUTEIBHO-
CTHU MIPOTUBO3AKOHHBIX CIIEJIOK U UX TOCJIEACTBUIX.

YcMoTpenue B rpaBe COOCTBEHHOCTH HEOJHOPOIHO U MHOTOMEP-
HO. HeomHOpoIHOCTH CBsS3aHa ¢ MHOTOOOpa3ueM OOBEKTOB IIpaBa
COOCTBEHHOCTH (3eMJIs, Jieca, BOJAHBIE OOBEKTHI, Helpa U T. 1.). OHa
peIoiaraéT HeCOMOCTaBUMOCTh MO MPEAMETY YCMOTPEHUS B IIPaBe
COOCTBEHHOCTH. MHOTOMEpHOCTh MPEANoJIaraeT ONpeAeICHHbIN
Ha0Op KPUTEPHUEB, MTO3BOJISIONINI OLIEHUTH JCHCTBUSI COOCTBEHHUKA C
MOMOIIBIO KOJIMYECTBEHHBIX IOKA3aTeNIel MPU OCYIIECTBICHUU Blla-
JEHUSI U PacIopsDKeHUs umyliecTBoM. [Ipu ncciienoBanuu npenesnon
YCMOTPEHUsI B MpaBe COOCTBEHHOCTH JOJKHBI OBITh COIOCTABJICHBI
KOJINYECTBEHHbIE M KAaYECTBEHHbIC XAPAKTEPUCTHKU JIEUCTBHUI COO-
CTBEHHUKA MpPU JIOCTHKEHUU ONPEAECICHHBIX I€Jei B OTHOIICHUU
MIPUHAJICKAIIETO EMY UMYIIECTBA.

YcMmotpenue B mpaBe COOCTBEHHOCTH, €r0 CIIPaBEIJIUBBIN XapakK-
Tep TpeOyeT OT COOCTBEHHHMKA 0CO0O0I0 MOAX0/1a K 3aKOHOAATEIbHBIM
aKTaM PETYJUPYIOMIMM OTHOIIEHUS COOCTBEHHOCTH. TakoW MOIX0.
3aKJIFOYAETCS B TOM, UTO «HAJI0 HAYYUTHCS U3BIICKATh M3 KAXJOTO 3a-
KOHA TO, YTO B HEM 6epHO U cnpageoauso. Hago caenath Tak 4TOOBI
nyX Biazen OyKBow, U 4ToObl OykKBa He 3aenana nyx. Hamo oTeicku-
BaTh B KaXJOM 3aKOHE CKPBITYIO B HEM IpaBay M €l OTJaBaTh IMep-
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BEHCTBO HaJl OCTAJIbHBIM. B Ka)k1oM 3akOoHE HaJ0 Kak Obl pa30yauTh
3aCHYBILYIO B HEM CIIPABE/THBOCTDY .

OTtHoImIeHns: COOCTBEHHOCTH PETYIUPYIOTCS HUMIIEPATUBHBIMH H
TUCIIO3UTUBHBIMU TPaKIaHCKO-IIPABOBEIMH HOPMAaMH, UYTO HE MCKIIIO-
JaeT YCMOTPEHHE B JCHCTBHUAX COOCTBeHHHKa. [IpumHIMI aucmo3u-
THUBHOCTH CTaBUT COOCTBEHHHKA IE€pe]l BEHIOOPOM: IMIPUMEHSITH HOPMY
WJIM BO3JIEPKATHCS OT ATOTO. BIacTHOCTH OCyIIeCTBICHUS IIpaBa co0-
CTBEHHOCTH CKJIAIbIBACTCS M3 JIBYX COCTABIISIONINX: IPOBEJICHUE BO-
JIM 3aKOHOATENS M BOJIM COOCTBEHHUKA. Y CMOTPEHHE 3aKIIFOYAeTCs B
BBEIOOPE TOM MJIM MHOW HOPMBI JUOO B BO3JEPKAHUHM OT IMPUMCHCHUS
TOr0 WJIM MHOTO IpaBoMouus. Takum oOpa3oM, yCMOTpPEHHE CO0-
CTBEHHHKA MOKET BBIPAXKaThCs B ICUCTBUM JINOO O€3/1€HCTBUN.

KoHTpoJbHBbIE BONIPOCHI

1. [lonsatue cooctBeHHocTr. [loHsATHE M comepIKaHme TIpaBa co0-
CTBEHHOCTH.

2. OcHOBaHMSI BOSHUKHOBEHUSI M MPEKpAICHUs MpaBa COOCTBEH-
HOCTHU

3. IIpenenbl OCyIIECTBICHUS ITpaBa COOCTBEHHOCTH.

4. YcMoTpeHue B paBe COOCTBEHHOCTH.

* Unpuu U. A. TlyTs K oueBumnoctr. M. : Pecriy6muka, 1993. C. 255.
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I'JTIABA 2. O'PAHUYEHUA IIPABA COBCTBEHHOCTH

IlonsiTHE M OCHOBaHMSI OTPAHMYEHUI NMPaBa COOCTBEHHOCTH:
BOIPOCHI TEOPUM U MPAKTUKH.

Ozpanuuenue npasa coOCmeeHHOCMU — COBOKYIHOCTbH IPAaBO-
BBIX HOPM, OCHOBAaHHBIX Ha 3aKOHE, KOTOPBIE CyKaloT CBOOOIY OCY-
IIECTBJICHUS CyObEKTUBHOTO MpaBa COOCTBEHHOCTH TOJIBKO B TOH Me-
pe, B KaKoi 3TO HEOOXOAMMO JIJIS 3alTUThl HanboJiee 3HAYNMBIX COI[H-
aJIbHBIX 1IEJIEH, TPaB U 3aKOHHBIX UHTEPECOB UHBIX JIMII.

Hcropust pa3BuTHs MpaBa COOCTBEHHOCTH JIEMOHCTPHUPYET, YTO
HUKOTJa HE ObUIO HEOTPAaHMYCHHOW BJIACTH COOCTBEHHHMKA HaJ Be-
mipto. OmnpeneseHHble TPaHUIbl s COOCTBEHHUKA CYIIECTBOBAIH
BCEI/Ia ¥ 9TO OBLIO CBSI3aHO ¢ HEOOXOJIMMOCTBIO 00eCIieueHus IpaB U
3aKOHHBIX MHTEPECOB JPYTUX JIMIl M rocynapcrBa. be3 orpanndyeHuit
nmpaBa COOCTBEHHOCTH HEBO3MOKHO pa3BuTHue obmiectra. I'. [JepuOypr
TOBOPUJI O TOM, YTO CBOOOJIHAS M HUYEM W HUKEM HEe OOpeMEHCHHAas
COOCTBEHHOCTh TMPEACTABISAET COOOM €CTh BHICOKOE XO35SHCTBEHHOE U
COIIMAIbHOE 0J1aro, OJJHAKO YCTPAHUTh OTPAHUYCHHUS COOCTBEHHOCTH
HEBO3MOXKHO".

[Ipupony orpaHudeHus: mpaBa COOCTBEHHOCTH MOKHO PaCKpPBITh
4yepe3 CBOMCTBA YIPYTOCTU WIIHM DJIACTUYHOCTH TTpaBa COOCTBEHHOCTH.
OrpanndeHre TpaBa COOCTBEHHOCTH YacTO OTOCPEIYETCS IMPaBOBBIM
JaBJIEHHEM, KOTOPO€ BO3HUKAET C MOMEHTa MPEIOCTaBICHUS WHBIM
CyOBeKTaM TpakJIaHCKOTO TpaBa BO3MOKHOCTH OCYIIECTBJICHHUS OT-
JENBHBIX MPABOMOYHNH I10 BJIAJICHHIO, TTOJIB30BAHHUIO U PACIIOPSIKEHUTO
UMYIIIECTBOM COOCTBEHHHMKA HAa OCHOBAaHHMH (PerepaqbHOrO 3aKoHA.
Takum oOpazom, ecinu TPEThbUM JIMIIAM TIPEIOCTABIICHBI OIpPEICIICH-
HbIC MpaBa B OTHOIICHUW MMYIIECTBA COOCTBEHHHKA, TO TOCIICIHHMA
BBIHY)KJICH CIEPKUBATh ce0s1 B CBOMX JEUCTBUAX NIJI TOTO, YTOOBI HE
HapyliaTh MpaBa M 3aKOHHBIE MHTEPECHl HE COOCTBEHHUKOB. Takoe
NIPABOBOE JaBJICHUE MOXET OBITh OMOCPEIOBAHO Yelblo 3alTUTHI OC-
HOB KOHCTUTYIITMOHHOTO CTpOSi, HDAaBCTBEHHOCTH, 3J0pPOBbs, MpaB H
3aKOHHBIX MHTEPECOB APYTUX JIHI], 00eCTICUeHUsI 0OOPOHBI CTPaHbI U
oe3omacHocTu rocyaapcerpa (1. 2 ct. 1 'K PO).

BaxxHO yCBOUTBH, YTO OTPAaHUUYCHHUS HE HCKIIOYAIOT OTACIIbHBIC
IPAaBOMOYUS U3 COJAEPKAHUSI MpaBa COOCTBEHHOCTH, a CYXalOT BO3-
MO>XHOCTH COOCTBEHHHMKA B OCYIIECCTBJICHHUU CYOBEKTHBHOTO IIpaBa.

> Jlepu6ypr I'. ITarexs! : Bermroe mpaso. T. 1. Cr6. : Toc. Tu., 1905. C. 61,
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OrpaHuyeHHs] — ITO XapaKTEPUCTUKA, IMMAHEHTHO MpHUCYIas MpaBy
cobcTBeHHOCTH. OHM HE MOTYT BBIXOJUTH 3a ero mnpeaensl. C ycrpa-
HEHHEM OTPaHMYCHHUH MpaBa COOCTBEHHOCTH CBO0OOJA COOCTBEHHHMKA
BOCCTAHABJIMBAETCS B IEPBOHAYAIBHOM 00beMe 0€3 JTOMOTHUTEIbHBIX
yIpaBOMOYHUBAIOIINX akTOB. Hampumep, cepBUTyT akTUUECKU Tpe-
CTaBJsieT coOoi mpensTcTBUs u3BHE. OH clepKUBaeT COOCTBEHHUKA U
HE MO3BOJIAET B TOJHOM MEpe OCYIIECTBIATH MPUHAMICKAIINE EMY
CyOBbEKTUBHBIC MPAaBa B OTHOIIEHUM CITY’KAIlIETO 3€MEJIbHOTO Yy4acTKa.
[locne mpekpaieHus cepBUTyTa COOCTBEHHHUK OCBOOOXKIAETCS OT
OTpaHUYCHUM, BBI3BAHHBIX HEOOXOJMMOCTBIO COOJIIOJICHUS MpaB Biia-
JieJIblia CEPBUTYTA.

CormacHo IENCTBYIOLIEMY 3aKOHOJATENBCTBY COJIEPKAHUE MPABA
COOCTBEHHOCTH COXPAHSAETCS B IMOJHOM 00BEME HECMOTPSI HA HAJTUUHE
OrpaHUYECHUHN, KOTOPHIEC JUIIb CY>Kal0T BO3MOKHOCTh OCYIIECTBICHUS
COOCTBEHHUKOM OTIEIbHBIX CYOBEKTUBHBIX IIPaB B TEUEHUE OIpeJie-
JICHHOT'O BPEMEHHM, BIUIOTH JI0 YCTpaHEHUsI orpaHuyeHuil. MiMeHHO B
3TOM COCTOHUT CYILIECTBEHHOE OTJIMYUE OTPAHUYECHUSI OT IMPEJIESIOB
OCYIIECTBIICHUS TIpaBa COOCTBEHHOCTH. [Ipeaensl uiu rpaHuibl Ocy-
IIIECTBJICHUSI YKA3bIBAIOT Ha MPABOMOYMS, HE BXOJIIHUE B COJIEpKa-
HUE MpaBa COOCTBEHHOCTH.

JIaBHO 3aME€Ye€HO, YTO OTPAHUYEHUS] UMEIOT TEHIEHIINIO K POCTY
MPONOPIIMOHAIBLHO KOHIICHTPAIlMU TOCYJIapCTBEHHOM BlacTH. Mak-
CUMAJIBHBIX TPEIEIOB OTPAHUYECHUSI JOCTUTAIOT MPU AUKTATOPCKOM
pEKUME U MUHHMAJIbHBI B YCIIOBUSIX pEaIbHOUN JAeMOKpaTtuu. B kaue-
CTBE INpHUMEpPa MOXKHO MPOAHAIM3UPOBATH MOJTHOMOYHUS COOCTBEHHHU-
Ka, 3akpermieHHbie B [ K PCOCP 1964 r. u 'K PO.

Hanpumep, cormacuo ct. 92 'K PCOCP, «CcOOCTBEHHUKY TpH-
HaJJIeKaT MpaBa BIaJACHUS, MOJIb30BAHUS U PACIOPSDKEHUS UMYIIIe-
CTBOM 8 npeoenax, yCmaHOo8IeHHbIX 3aKOHOM». B HbIHE NeICTBYIOIIEM
'K P® 3akpemnsieHO, 4TO COOCTBEHHHUK HMEET IIPABO «HO CBOEMY
yemompeHuioy CoBepiath «iobvle oeticmsusy (. 2 ¢t. 209 I'K PD).
K 4ucny Takux mnpaB OTHOCATCSI MpaBa Ha OTUYKIEHUE CBOETO UMY-
IIECTBO B COOCTBEHHOCTh JAPYTMM JIHMIAaM, Mepeady mpaB Mo Bliajie-
HUIO, TOJB30BAHUIO U PACTIOPSIKEHUIO UMYIIIECTBOM, Mepeaady uMy-
IIECTBA B 3QJIOT U OOPEMEHEHUE €ro APYrUuMHU CIOCO0aMMU.

Bwmecrte ¢ Tem, K ACHCTBUSIM COOCTBEHHUKA TPU pEATH3AINU UM
CBOMX MPaBOMOYHU TPEABABISIIOTCS cleayronme TpeboBanus. Bo-
MEPBbIX, IEUCTBUSI COOCTBEHHUKA HE JIOJIKHBI POTUBOPEUUTH 3aKOHY
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U MHBIM IIPaBOBBIM akTaMm. Bo-BTOpPBIX, ACHCTBUS HE JOJKHBI Hapy-
1aTh MpaBa U OXpaHsIEMble 3aKOHOM MHTEPECHI APYTUX JIUII.

Jlanuble TpeOOBaHUS NOKHBI pacCMaTPUBATHCS KaK MOMbBITKA 3a-
KOHOJIaTeJIsl HE CTOJIbKO OTPAaHUYUTh COOCTBEHHUKA, CKOJBKO HE JO-
MyCTUTh HAPYIIECHUE MPAB TPETHUX JIUII, MPEAYCMOTPEHHBIX 3aKOHOM,
A1M00 UHBIMU NMPABOBBIMHU aKTaMH.

OrpanuyeHus mpaBa COOCTBEHHOCTH — CaMOCTOSITEJIbHBIC MPaBO-
OTHOIIICHUS, BO3HUKAIOIINE U3 IOPUANYECKUX (PAKTOB, OCHOBAHHBIX
Ha 3aKOHE JUOO0 MHBIX MPABOBBIX aKTaX B CIyYasx, MPEAyCMOTPEHHBIX
3aKoHOM. O0s13aTeIbHBIM CYOBEKTOM 3TOT0 MPABOOTHOIICHUS SBJISCT-
csi COOCTBEHHUK. B OrpaHMYUTENbHOM MPABOOTHOIICHUU B KaueCTBE
CaMOCTOATEIIbHBIX, HE3aBUCUMBIX U 3aMHTEPECOBAHHBIX YYACTHUKOB
BBICTYIIAIOT MPEAYCMOTPEHHBIE 3aKOHOM TpEeThU JHIa (TpaxkiaHe,
IOpUINYECKHE JIUIIA, TyOJIMYHbIe 00pa3oBaHus, B TOM 4ucie Poccuii-
ckas Denepannu, ee CyObEeKThl, MyHHUIUIIANIbHBIE 00Opa3oBanus). Co-
JEepKAHUEM OTPaHUYUTEIIBHOTO MPABOOTHOIICHUS SIBJISIETCS OOsI3aH-
HOCTh COOCTBEHHHKAa COBEPIIUTHh KaKue-IHOO ACHCTBUS, JTHUOO BO3-
Nep>KaHue OT TaKOBBIX, JTMOO TEPIIETh BHEUTHHE BO3JCHCTBHS C LIEIBIO
obOecrnieyeHus mpaB TPEThUX JIUII.

Ocnosanua ocpanuyenus npaea codocmeennocmu. COTIIACHO
MPUHIMITY, 3aKpersiecHHOMY B 1. 2 ¢T. 1 'K P®, rne conepxurcs nc-
YEPIBIBAIOIIUN TIepeYeHb OCHOBAHUN OTpPaHMYCHUS TPAKIAHCKHUX
paB, OrPaHUYEHHUS] MpaBa COOCTBEHHOCTH HE MOJJIEKAT paCIIUpPU-
TE€IIbHOMY TOJKOBaHUIO. [[paBo COOCTBEHHOCTH MOET OBITh OTpaHU-
YEHO MCKIIIOYMTEIBHO Ha OCHOBAaHUHU (hellepaIbHOTO 3aKOHA U TOJIBKO
B TOW Mepe, B KaKOW 3TO HEOOXOJAMMO B LEJSIX 3alIUThl OCHOB KOH-
CTUTYLUMOHHOTO CTPOS, HPABCTBEHHOCTH, 3JJ0POBbS, MPAB U 3aKOHHBIX
MHTEPECOB JIPYTUX JUI, oOecrieueHruss 00OpPOHBI CTpaHbl U 0€30MacHO-
CTU rocygapcta. HenomyctuMoCTh paclipoCTpaHUTEIHLHOTO TOJIKOBA-
HUs oOycnoBieHa emie u teM, uTo B 'K P® orcyTcTBy1OoT cienualib-
HbIE HOPMBI, OTPECSTSAIONINE B3aMMHbBIE OTHOIIIEHHUSI COOCTBEHHUKA C
JIUIIOM, TIOJIB3YIOIIUMCSI OTPAHUYEHHBIM MPABOM Ha UYKYIO BEIllb.

Conep:kaHue orpaHuYeHuii MpaBa COOCTBEHHOCTH IpE/Ioa-
raeT ONpENESICHHYI0O BHYTPEHHIOIO CTPYKTypy. OHO HE MOXET pac-
CMaTpUBaThCSI 000COOJICHHO OT COJAEp>KaHUs IpaBa COOCTBEHHOCTH,
TaK KaK OTpaHUYMBATh MOXHO HCKIIIOYUTEIBHO T€ MPaBOMOYHUS], KO-
TOpBIE BXOJAT B COJIEp’KaHUE MpaBa COOCTBEHHOCTH. BBHIJEIAIOT NBE
IPYIIbl OTPAHUYEHUN: OTPAHUYEHHUS, B CHIIY KOTOPBIX COOCTBEHHUK

21



JIOJDKEH 4YTO-TM00 HE JelaTh, OrpaHUYEHUS, B CHIy KOTOPBIX COO-
CTBEHHUK JIOJDKEH UTO-JTU0O0 TEPHETh B CBSI3U C OTPAHUYCHHBIM HC-
MOJIb30BAHUEM €TI0 UMYIIIECTBA TPETHUMH JIUIIAMHU.

OrpanuyeHus MpaBa COOCTBEHHOCTH JEHUCTBYIOT HE TOJIBKO B OT-
HOIIICHUU TTPAaBOMOYUSI PACIIOPSIKEHUS, HO U TPABOMOYUM BIIaJICHUS U
noyib30Banus. OrpaHuyeHusl MpaBa COOCTBEHHOCTH HE CBSI3aHbI C UC-
KJIIFOYEHUEM U3 COJACp)KaHUs MpaBa OMNPEJICICHHBIX MPAaBOMOYHUH, a
CTECHSIIOT, 3aTPYJHSIOT BO3MOXXHOCTh OCYILECTBJICHUSI 3TUX MPaBO-
MOYMN Ha MEpPUOJ NPEAOCTABICHUS TPETHUM JIUIAM OTPAHUYEHHOTO
MOJIb30BaHUSI UMYIIECTBOM COOCTBEHHUKA. 3aKOHHBIC OTPaHUYCHUS
npaBa COOCTBEHHOCTH OMOCPEIOBAHbI, KaK MPaBUIIO, MIPEJOCTABICHU-
€M OrPaHWYEHHBIX MPaB B IMOJb30BAHUU YYKUM HUMYyIIecTBOM. OHU
HEPa3pbIBHO CBS3aHbI U O0YCIOBJIEHBI APYT APYTOM.

3aKOHHBIE OTPAHUYEHUS B MOJIb30BAHUU UMYILIECTBOM, YCTAHOB-
JICHHBIE B MHTEpECax OMPEACIICHHBIX JIUI[, MOTYT OBITh MPEKPAIICHbI
M0 COTJIAIICHUIO YAaCTHBIX JIUIl ¢ COOCTBEHHUKOM. Peub uper He 00
OTKa3e COOCTBEHHHKa COOJIIOAaTh OTPAaHUYCHHUS, a 00 OTKa3e JIUIa OT
MPEJOCTABICHHBIX €My 3aKOHOM IIpaB IO MOJb30BAHUIO UY>KUM HUMY-
IIIECTBOM. 3J1€Ch MPOSBISETCS CBONCTBO 3JACTUYHOCTH WM YIIPYTO-
CTH mpaBa coOcTBeHHOcTU. C TpeKkpalieHueM IpaBa IOJIb30BaHUS
Yy’KMM HUMYIIIECTBOM OTHAaAaeT HEOOXOJUMOCTh U B OTPAHUYEHUSX,
CBSI3aHHBIX C TpaBaMU TPETHbUX JIUII, YTO MPUBOJUT K BOCCTAHOBJIEC-
HUIO TPAaBOMOYHMI COOCTBEHHHKA B IEPBOHAYAIBHOM O0BEME.

[TockoJibKy OOIIIECTBEHHBIE OTHOIICHUS, CBSI3AHHBIE C 3aKOHHBI-
MU OTPAaHUYCHUSMU TMPaBa MOJIb30BAHUS B MHTEPECAX OMPEACICHHOTO
Jui@a MO0 Kpyra Jull, HOCUT YacCTHbBIA, a HE MyOJIMYHBIA XapakTep,
OHU MOTYT OBITh MPEKpaIleHbl HA OCHOBAHUU JTOOPOBOJBLHOIO BOJIE-
U3bSIBIICHUSI CTOPOH.

OrpanuueHusi paB COOCTBEHHMKA 4Yallle BCEro CBS3AHBI C €ro
IPpaXXIAHCTBOM, COIIMAJIBLHBIM TOJIO)KEHHEM (Hampumep, Trocynaap-
CTBEHHBIN CIIy>Kallluii), OpraHu3allOHHO-TIPaBOBOM (HopMOH rOpUaH-
yeckoro juna. O0 orpaHMYeHUM MpaBa COOCTBEHHOCTH MOKHO T'OBO-
pUTHh TOTJa, KOrJa caMO MPaBO COOCTBEHHOCTH, & HE OJUH CYOBEKT
npaBa COOCTBEHHOCTH, TEPIUT OTPAHUYCHUS, KOTOPHIC BHITCKAIOT U3
cojiep:KaHus MpaBa coOCTBEHHOCTH. MIMeeTcst B BUly, KOT/la OTpaHuU-
YeHUs IpaBa COOCTBEHHOCTU OOYCJIOBJIEHBI KOHKPETHBIMU CBOMCTBA-
MU, XapaKTEPUCTUKAMHU HMMYIIECTBA U BBITEKAIOT W3 COJCPKAHUS U

cMbicia cT. 1 'K PO.
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BriTekaronue u3 3aKoHa OOSI3aHHOCTUM COOCTBEHHHMKA YTO-JIMOO
JieaTh MPEJCTaBISIOT COO0M HE OTpaHUYEHUS MpaBa COOCTBEHHOCTH,
a AJIEMEHT CoJiepKaHus IpaBa coOcTBeHHOCTH. Hampumep, Ha ocHO-
BaHuu cT. 210 'K P®D, coOCcTBEHHUK HECET OpeMs CojepKaHus MpU-
HaJJICKAIIEr0 eMy MMYIIECTBa, €CJIM MHOE HE MPETyCMOTPEHO 3aKO-
HOM WJIM J0roBOpoM. JlaHHAasi HOpMa MpEeNUChIBaIOIIas, OHa 00sI3bI-
BAaeT COOCTBEHHHMKA OCYILIECTBIISTh JECUCTBUS, HAIIPaBJICHHBIE HA CO-
JepKaHUE MIPUHAIICKAIIETO €My UMYIIECTBA B HAJIEXKAIIEM COCTOSI-
HUU. DTO CAENAHO, B YACTHOCTH, JIJISl TOTO, YTOObI UMYIIIECTBO HE BbI-
3bIBAJIO YIPO3bI )KU3HU M 3JI0POBbIO OKpyxaroluM. B ciyuae, eciu
COOCTBEHHUK HE€ HCIOJIHSET 3TO MPEANUCaHue, Ha HEro MOryT ObITh
BO3JIOKEHBI OrpaHudeHusi, nmpeaycmorpennsie cT. 1 'K PO. B To xe
BpeMsi 00sI3bIBAIOIINE HOPMBI 3aKOHOIATEIBCTBA, PETYIUPYIOIIUE OT-
HOIIICHUSI COOCTBEHHOCTH, BBIXOJIAT 32 PAMKU TPaXKJaHCKO-TIPABOBOTO
pEryJIMpOBaHus UMYIIECTBEHHBIX OTHOLICHUN U OTHOCSITCS K APYTUM
OTpaciisiM TIpaBa, HalpUMeEp, aJIMUHUCTPATUBHOMY IpaBy. OruiaTta
HAJIOTOB, MOIINH, Pa3JIMYHBIX COOPOB, CBSI3AHHBIX C UMYIIECTBOM, HE
UMEIOT HUYEro OOIIero ¢ OrpaHU4YCHUSIMU, TTOCKOJIBKY OHU YCTaHaB-
JUBAIOTCSI HE C IEJIbI0O CTECHUTh COOCTBEHHHMKA B OCYILECTBICHUU
nmpaBa COOCTBEHHOCTH, a 00E€CTICYUTh JOXOJIHYIO YaCThb COOTBETCTBY-
IOLLEro OrOKETA.

[To cBoeMy cojepKaHHI0O OCHOBAaHHBIC HA 3aKOHE OTpaHUYCHUS
MPUHLHUIUAIBHO HE OTIWYAIOTCS OT OTPAHUYEHUN TTpaBa COOCTBEHHO-
CTH, CBA3aHHBIX C CepBUTYTOM. OJHAKO B IMEPBOM CIIy4ya€ OHU BO3HHU-
KalOT HE3aBHCUMO OT BOJIM YaCTHBIX JIUIl HA OCHOBaHUU (eliepalibHO-
ro 3aKOHA; UM K€ MOXET ObIThb YCTAHOBJICHbI OTPAHUYEHHSI B OTHO-
nieHuu J1ro0oro umyiectsa. CepBUTYT, B OTIIMUHUE OT OIPaHUUYEHUH,
OCHOBAHHBIX Ha 3aKOHE, MOXKET OOPEMEHUTh TOJBKO OOBEKTHI HEJBU-
xumoct. Kpome TOro, coOCTBEHHUK, OOPEMEHEHHBI CEPBUTYTOM,
BIIpAaBE TPEOOBATH OT BJIAJEIblIAa CEPBUTYTA «COPA3MEPHYIO IIATY 3a
MoJb30BaHue ydyacTkom» (M. 5 cT. 274 'K PD).

OrpaHuyeHus TpaBa PacoOPsHKEHUST UMYIIIECTBOM JIOJKHBI OBIThH
00yCJIOBIEHBI CHENM(UKON CaMOro MMYILIECTBAa, a TAKXKE €ro BO3-
MOXHBIM BJIMSTHUEM Ha HanbOoJjiee BaKHbIE 0OIIECTBEHHBIC OTHOIICHUS
(3amuTa 370poBhA, 0oOecrieueHre 0€30MacCHOCTH TOCYIapCTBa U T. 1.).
ConepxaHue OrpaHMYEHUN MpaBa COOCTBEHHOCTH CBUJICTEILCTBYET O
TOM, YTO OHU HEPA3PBIBHO CBSI3aHBI C TPABOMOUYUSIMU COOCTBEHHUKA U
MMOJYMHEHBI €IMHBIM LEIsAM, IpeaycMoTpeHHbix 1. 2 c¢r. | 'K PO.
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XapakTepHOH OCOOCHHOCTBIO COJIEpPKaHUsI OrpaHUYCHUM IMpaBa CcOO-
CTBEHHOCTH SIBJISIETCS KX BO3PACTAIOUIMNA COLIMATBHBIN XapakTep

Oo0masn kinaccu@puranusa OrpaHuYeHn il MpaBa COOCTBEHHOCTH.

Cormacno 4. 2 m. 2 ct. 1 I'K PO, rpaxkgaHckue npasa, B TOM YUC-
Jie ¥ MpaBO COOCTBEHHOCTH, MOTYT OBITh OTPAHUYEHBI HA OCHOBaHUU
dbenepanbHOro 3akona. Cdepa Takux orpaHUYEHUN JTOCTATOYHO YETKO
o6o3naueHsl B 'K P® u HOCUT ncuepnbiBaromuii xapakrep. Orpanu-
YeHUE TPaXKJAHCKUX MPAB JOMYCKAETCS TOJbKO B OMPENCIICHHON Me-
pe, €ClIM 3TO HEOOXOAMMO JUIsl 3allUThl OCHOB KOHCTHUTYIIMOHHOTO
CTpPOsi, HDABCTBEHHOCTH, 37I0POBbS, MIPaB U 3aKOHHBIX UHTEPECOB APY-
TUX Jdil, oOecredyeHuss 0O0OpOHBI CTpaHbl M OE30MAaCHOCTHU TOCyaap-
CTBa.

OO0BeM M XxapakTep OrpaHUYCHMI TpaBa COOCTBEHHOCTH IMOJpa3-
JEJSI0TCST B 3aBUCHUMOCTH OT O0OBEKTa mMpaBa coOCTBeHHOCTU. MTa-
JIbAHCKHM ropucT @. Jlykapeii Ha3bIBa€T 3TOT MPOLECC «UHIUBUIY-
anu3aiuen» MpaBOBBIX PEKUMOB COOCTBEHHOCTH, CIIOCOOOB €€ MpHU-
oOpeTeHUs M OXpaHbl, UCXOMS U3 PA3TUUUN B PYHKIUSIX U COLIHAITb-
HOM Ha3HAYE€HUU TOTO WJIA UHOTO UMYILECTBA .

NunuBuyanu3aiys IpaBOBOrO peXMMa COOCTBEHHOCTH MPOU3-
BOJUTCS M B 3aBUCHUMOCTH OT Pa3MEPOB OOBEKTOB COOCTBEHHOCTH H
ero cyobeKkToB. B mocneaHue rogpl poCCUCKHAE 3aKOHOAATEIN OCO-
00€ MECTO YJIeNsIeTCsl periaMeHTAIluy TOCYIapCTBEHHOW W MYHUIIH-
najbHOM coOCTBEHHOCTH. Cpenu OOBEKTOB TOCYIapCTBEHHOM COO-
CTBEHHOCTH HauOoJiee 3HAYUMBbIEC HCKIIOYAIOTCS W3 TPa)xIaHCKOTO
000poTa U HE MOTYT MOAJIeKaTh OTUYXACHUI0. OTeNbHbIE 00BEKTHI
MOT'YT HaXOJUThCSI UCKITIOUUTEIIBHO B TOCYJapCTBEHHON COOCTBEHHO-
ctu. Hampumep, naMsITHUKK apXUTEKTYpPHI, LIECIECBPbl HALIMOHAIBHOMN
KYJbTYPBbI, IPOU3BEACHUS )KUBOIIMCH, MY3€U U T. TI.

3aKOHHBIE OTPAHUYEHUSI HAXOJATCS HAa TpaHUIC MyOJIUYHOTO U
YaCTHOI'O MpaBa, CJIEIOBATEIbHO MX MPAaBOBAsl MPUPOAA UMEET JIBOM-
CTBEHHBIN XapakTep. 3aTparuBasi MHTEpPEChl COOCTBEHHMKA, OTpPaHMU-
YEHUS 3alUIIAI0T UHTEPECHl TPETHUX JIUI] JTUOO OOIIECTBA B IIEJIOM.

® Lucarelli F. La proprieta planifiota. Napoli, 1974. P. 180-231. I{uT. 110
Kuxots B.A. CoBpeMeHHBIC TEHJCHIIMU U MMPOTHBOPEUUS YUEHHUS O MpaBe coO-
CTBEHHOCTH B Pa3BUTHIX KAMUTAIUCTUYECKUX CTpaHaxX // AKTyaibHbIE TIpoOIie-
MBIl  COBPEMEHHOTO Oyp)Kya3HOr0 TpakIaHCKOTO TIpaBa : HAy4dHO-
ananutnueckuit coopauk. M. : KOHUOH Axanemuun nayk CCCP, 1983. C. 33.
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B cootBerctBuu ¢ m. 3 cT. | 'K PO nomyckarorcst orpaHu4eHUA
M0 TEPEMEIICHUIO TOBAPOB M YCIYr. DTH OrpaHUYEHUS] MOTYT BBO-
JTUTHCA TOJIBKO B COOTBETCTBHUM C (PeAepaibHbIM 3aKOHOM U €CJIH 3TO
HEO0OXOMMO JIJISI PEIICHUS CIAEAYIOMMX 3a/a4:

— obecnieueHnst 0€301aCHOCTH,

— 3AIUTHI )KU3HU U 3I0POBbSI JIFOAEH;

— OXpaHbl MPUPOJIBI U KYJITYPHBIX [IEHHOCTEH.

Pasrpanndenrue oObEKTOB IpaBa COOCTBEHHOCTU MeXTy Poccuii-
ckoit denepanueil, ee CyObeKTaMU U MYHHUIIMTIATLHBIMU 00pa30BaHU-
MU OYEPUYMBAIOT T'PAHUIILI BIIaJICHUSI CYOBEKTOB IpaBa COOCTBEHHO-
CTHU. 3aKpeIICHUE B 3aKOHE OOBEKTOB MpaBa COOCTBEHHOCTU, KOTOPHIE
MOT'YT HaXOJUTHCS TOJBKO B rOCYJapCTBEHHON COOCTBEHHOCTH, MOX-
HO paccMaTpuBaTh Kak 3ampeThl, GUKCUPYIOIIUE TPAHUIIBI BIaJACHUS
CyOBEKTOB IIpaBa YaCTHON COOCTBEHHOCTH.

Knaccudukamus orpaHudeHuil mpaBa cOOCTBEHHOCTH MpeIoia-
raeT riryOOKoe UCCIeIOBaHUE JICUCTBYIONIETO 3aKOHOIATENhCTBA (3a-
KOHOB, yKa3oB IIpesunenta P® u mocraHoBieHur [IpaBurenbcTBa
P®) u BrIpaOOTKY B MOCHEAYIOIIEM E€IUWHBIX MOAXOJIOB, YJIOBIETBO-
PAIOIIMX COOTBETCTBYIOIIUE COILMAIbHbIC MOTpeOHOCTH. BripaboTan-
HbIE TPEMJIOKEHUSI JOJDKHBI B OOJBIIECH CTENEHU MO CPABHEHUIO C
HOPMaMH JIEUCTBYIOIIETO 3aKOHOIaTEJIbCTBA OTBEUATh MOTPEOHOCTSIM
obecrieyeHusl €IMHCTBA, OOBEKTUBHOM OMPEACICHHOCTU U Oeccrop-
HOCTH ITPABOOTHOIICHUM.

HccnenoBanue orpaHUYeHU MpaBa COOCTBEHHOCTU HE JIOJIKHBI
OTPAHUYMBATHCS M3YUCHUEM TEXHHYECKOU CTOPOHBI IIPABOBOTO PETyY-
JMPOBaHUs, 00BETUHSIIONIET0 COO0M BCE CPe/ICTBA, HEOOXOUMBIC IS
MPaBWIBHOTO oOOecreueHusi OallaHca MNPOTUBOCTOSIIUX HWHTEPECOB.
[TockoybKy «3akoHOAaTeNbHAST (PYHKIUS HE MOXKET OBITh OTJEeHA
BIIOJIHE OT BJIACTH CYJI€OHOW BOMPEKH BCEM HAIPABICHHBIM K TOMY
Mepawm, U ... "TOJKOBaHUE' 3aKOHA BCETJIa COJICPKUT B ce0€ SIBHOE WIIH
CKpBITOE TIpeoOpa3oBaHue ero»’.

OrpanuyeHusi mpaBa COOCTBEHHOCTH MOXHO KBaJu(UIUPOBATH
10 CJEAYIOIIUM MPU3HAKAM:

— MO0 CyOBEKTHOMY COCTaBy (rocyJapCTBEHHasi, CyObeKTOB P,
MYHUIIMTIAJbHAS, YaCTHasi COOCTBEHHOCTh (PU3MYECKUX U IOpUIAYE-
CKHX JIMIY);

" Mypomue C. Ouepku ofLiell TeopHH rpaxmanckoro mpasa. 4. 1. M. :
Tun. Uunpuxa, 1877. C. 197.
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— 10 00OBEKTHOMY COCTaBY (3eMJIs, HEJpa, BOIbI, JIeca, IPeaIpHsi-
THS, )KUJIbIC TIOMEIIICHHS);

— IO LEJIEBOMY HA3HAUYECHUIO.

B paHee nenCTBYIOIIEM 3aKOHOJATEIBCTBE OTPAHUYECHHUS IIpaBa
COOCTBEHHOCTH yCTaHaBJIMBAIUCH B UHTEpECAX COCela U OOIIecTBa B
neiaoM. B HacTosiiee BpeMsi OrpaHUYeHUs] YCTAaHABIMBAIOTCS, B TOM
qucie, B uHTepecax cyonekToB PD, MyHUIIUNAIBHBIX O0Opa30BaHMU,
YTO HEPEJKO MPOTUBOPEUUT IPakKJaHCKOMY 3aKOHOIATEIbCTRY.

[TockoybKy TMpaBO COOCTBEHHOCTH MOYKET OBITh OTPAHUYCHO C
LETbI0 COOI0ICHUS TIPaB U OXPaHAEMbIX 3aKOHOM MHTEPECOB JAPYTUX
JIUIl, BO3HUKAET HEOOXOJIUMOCTh 0003HAUUTh KPYr ITUX IpaB M 3a-
KOHHBIX MHTEpeCOB. [Ipu 3TOM AOMXKHO OBITH YUTEHO HE TOJIBKO pOC-
CUHCKOE 3aKOHOJATENIhCTBO, HO M OOIICNTPU3HAHHBIC NPUHIIUNBI U
HOPMBbI MEXAYHAPOJIHOr0 MpaBa, U MEKIyHApOIAHbIE TOTOBOPHI (CT. 7
['K PD).

C TOYKM 3pE€HUSI UHTEPECOB MPAKTUKH, UCCIICIOBAHUE OrpaHuYe-
HUW TMpaBa COOCTBEHHOCTH [OJDKHO MPOBOJUTHCS B paMkax (opm
cobctBeHHOCTH, npenycMoTpeHHbIX ['K P® (uwactHas, denepanbhas,
rocyJIapCTBEHHAsi COOCTBEHHOCTh CyOBbEKTOB P®, MyHUIIMMOAILHAS).
BuyTpu kaxmon (hopmMbl COOCTBEHHOCTH MOKHO PacCMOTpPETh Orpa-
HUYEHHUS TIpaBa COOCTBEHHOCTH OOBEKTOB HEABMIKUMOCTU U JIBUKU-
MBIX 0OBEKTOB.

[Ipu xnaccudukanuy BUAOB OTpaHUYEHUN MpaBa COOCTBEHHOCTH
CJI€yeT UMETh BBU]Y, UTO CYILIECTBYIOT: &) OOIIME OTPAHUYCHMUS, BbI-
TEKaIoIINe U3 MPUPOJBI CaMOTO OOBEKTa MpaBa COOCTBEHHOCTH IS
JTOCTUXKEHHUS LeNiel, npenycMoTpeHHbIxX 1. 2 ¢r. 1 'K P®; 0) cnernu-
aJbHBIE OTPAHUYEHUS], CBSI3aHHBIE C JEATEIIBHOCTHIO CYOBEKTOB BEIll-
HBIX TpaB, OCHOBAHHON Ha CEPBUTYTE, MpaBe XO3AMUCTBEHHOTO Belle-
HUS, ONIEPATUBHOIO YIPABJIEHUS, 0€CCPOUHOIrO MOJIb30BAHUS U T. [I.

OrpanndeHus mMpaBa COOCTBEHHOCTH JOJKHBI OBITH MPSIMO yKa-
3aHbI B 3aKOHE. Clieyst TpaIuIUsIM JTOPEBOJIFOIIMOHHOTO POCCUUCKOTO
3aKOHOJIATENIbCTBA YUEHBIE BBIJEISIOT ABE OOJbIINE TPYNIbI OTPaHU-
YEeHU MpaBa COOCTBEHHOCTH: OIpAaHUYEHUS IIpaB COOCTBEHHHKA B WH-
Tepecax BCEro OO0IecTBa, OTpaHUYCHUS MpaB COOCTBEHHUKA B WMHTE-
pecax OTJENbHBIX JUIL (Cocenel, poJICTBEHHUKOB, COCOOCTBEHHUKOB U
pod.).

[lo comepxaHWiO OrpaHUYCHHS MpaBa COOCTBEHHOCTH MOYKHO
NoApa3/IeNIuTh HA ABE OOJIbIINE TPYMIbI: OTPAHUYCHUS TTpaBa IOPUIU-
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YECKOT0 PaCIOPSKEHUSI U OTPAHUYEHUS MpaBa MOJb30BaHUS O0bEK-
TOM IpaBa COOCTBEHHOCTH.

OrpanuyeHusi mpaBa COOCTBEHHOCTH HA 00bEKTHI HeJABHKH-
MOCTH.

Ct. 36 Konctutynuu P® 3akperiseT npaBo 4aCTHOM COOCTBEH-
HOCTH Ha 3emutto. Bmecrte ¢ tem, B Konctutyunu P® npemycmorpena
BO3MOKHOCTh €TI0 OTPAaHUYEHHUS, MPEICIIbl KOTOPOrO OIPEJIEIICHBI CT.
17, 35,36 u 42. B ct. 17 u 36. Koncturynuu PO 3akperieH oonmi
IIPUHIMII, COTJIACHO KOTOPOMY OCYILECTBIICHUE MpPaB, B TOM YHUCIIE U
CyOBbEKTUBHOIO IIpaBa YaCTHON COOCTBEHHOCTH Ha 3€MIIIO, HE JOJIKHO
HapymaTh IpaB APYTUX JKI. ITO TpeOOBaHUE B MOCIEAYIONIEM ObLIO
oTpaxeHo B cT. 10 'K POD.

Cornacuo 1. 3 c¢t. 209 m 1. 3 ct. 129 I'K P® Bnagenue, moip30-
BAHUE WU PACIIOPSDKEHUE 3€MJIEM U IPYTMMU IIPUPOJIHBIMU PECYpPCAMU
COOCTBEHHHK OCYIIECTBIIIET CBOOOTHO B TOH Mepe, B KaKOH 3TO JI0-
IyCKAaeTCsl 3aKOHAMU O 3€MJIE€ M JAPYTUX NPUPOJHBIX pecypcoB. [Ipu
9TOM COOCTBEHHUK HE BIIPABE HAHOCHUTH YIIEPO OKPYKAIOIIEH MpH-
POIHOU Cpelle U HapyllaTh IIpaBa U 3aKOHHBIE UHTEPECHI APYTUX JIUII.
AnanoruyHoe mnpaBuiio coaepxkurcs B 4. 1 ct. 9 Koncrurynun PO:
«3emJs U APYTUE NPUPOAHBIE PECYPCHI UCIIOIB3YIOTCA U OXPAHAKOTCS
B Poccuiickoir @enepanuu Kak OCHOBA KU3HU U AEATEIBHOCTU HAPO-
JIOB, MPOKUBAIOIINX HA COOTBETCTBYIOIIECH TEPPUTOPUM». DTa HOPMA
ABJISIETCSI OCHOBAHUEM JIJISI TyOJIMYHO-TIPABOBOTO PETYJIMPOBAHUS 3€-
MEJIbHBIX OTHOLIEHHI (YCTAHOBJICHUE 1IEJIEBOT0 UCMOJIb30BAHUS 3EM-
JY, HOPM NPEIOCTABJICHUSI 3€MEJBHBIX YYacCTKOB, TMOPAAKA 3eMIIe-
MOJIb30BAHUS ).

[To muenuto I'. A. I'ampkueBa perympoBaHue 3€MIIENIOIb30BAHNS,
YCTAHOBJICHUE MPABUII IIEJIEBOTO UCIIOJb30BAHUS 3€MJIH, a TAKXKE Tpe-
JEIbHBIX Pa3MEpPOB 3€MEJIbHBIX YYACTKOB B YaCTHOM COOCTBEHHOCTH
MPEJCTABIISIIOT COOOM HE OTPAHUYECHUE MTPaBa YACTHOM COOCTBEHHOCTHU
Ha 3€MJIIO, & KYTOYHEHHUE €ro COJIEpKaHUA», TO €CTh YCTaHOBJICHUE
€ro npeaeaoB (rpaHHu)8.

[Tozunusa I'. A. T'agxueBa qokHA OBITH yUYT€HA MPU PACKPBITHU
OJIHOTO M3 AJIEMEHTOB TPUAJbl COACP)KaHHUS TpaBa COOCTBEHHOCTH —
paBOMOYHUs MOJIb30BaHUA. COOCTBEHHUK MOXET HU3BJIEKATh MOJE3-

® TIpuHIMIIEL, TIpefeIbl, OCHOBAHUS OIPAHHYCHHUS [IPAB M CBOGO UeI0BEKa
M0 POCCUUCKOMY 3aKOHOJIATENLCTBY U MEXAyHapoHOMY TipaBy // ['ocymapcTBo
u mipaBo. 1998. Ne 7. C. 26.
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HBIC CBOMCTBA 3€MJIA B I'PAHUIIAX YYACTKA, HE BBIXOSAIIETO 3a PaMKHU
YCTAHOBJICHHOTO MPEEIbHOTO pa3zmepa. OJHAKO YCTAaHOBJIEHUE TIpe-
JETBHBIX PAa3MEPOB 3€MEIIbHBIX YUACTKOB JJIsI COOCTBEHHUKA MPU OT-
Yy>XJECHUU CY>KAIOT BO3MOXKHOCTh OCYIIECTBICHHUSI M TMPABOMOYHMS
pacniopsikeHusi. Harpumep, COOTBETCTBYIOIMU OpraH MyHULIHUIAJIb-
HOTO YIIPaBJICHHUSI HE MOXET IepesiaTh B COOCTBEHHOCTh (hepMepy 3e-
MEJIbHBIM y4acTOK OOJIbIIE MPEACIbHOTO pa3Mepa, YCTaHOBJIEHHOIO
OpraHoM rocyJapCTBEHHOU BiacTtu cyobekTa PO,

B coorBerctBuum ¢ n. 2 ct. 260 'K P® Ha ocHOBaHMM 3aKOHA U B
YCTAaHOBJICHHOM WM TMOPSAJIKE OMPEIEISIOTCS 3€MJIU CEIbCKOXO03SM-
CTBEHHOTO M MHOTI'0 HA3HAYEHWS, UCIOJb30BAHUE KOTOPBIX IS JIPY-
IUX LEJIEU HEe JIOMYCKAETCA WM orpaHnunBaetcs. M3 conepxanus 1. 3
cT. 209 I'K PO cnenyer, 4To coOJIOACHUE 1IE€JIEBOI0 Ha3HAUYCHUS 3E€M-
JU U IPYTUX OPUPOIHBIX PECYPCOB HE PACCMATPUBAETCS B KAYECTBE
OCHOBaHUW OTpaHUYCHUsS] CBOOOJBI YCMOTPEHHUS COOCTBEHHHKA.
[Tonp30BaHKE 3€MENBHBIM YYACTKOM, OTHECEHHBIM K TaKUM 3EMJISIM,
MOET OCYHIIECTBIATHCSA B IPEIEIIAX, ONPEAECIAEMBIX €ro UEJICBbIM
Ha3HaueHHeM. J[aHHOE HECOOTBETCTBHE MOXKET ObITh YCTPAHEHO Y-
TEeM BKJIIOUCHHS B NEpEUE€Hb OCHOBAHUM OrpaHUYEHUs] CBOOOJbI COO-
CTBEHHHMKA Ha 3€MEJIbHBIE YYACTKH, 3aKperuieHHbId B 1I. 3 cT. 209 ['K
P®, 1onoaHUTEIbHO U COOIIOJICHUE LIETIEBOTO Ha3HAYCHUS 3€MJIU TIPU
ee ucnojp30BaHuu. O0sA3aHHOCTh COOCTBEHHUKA COOJIIOJIATh IIEJIEBOE
Ha3HAYEHHE 3€MEJIbHOIO YYacTKa OrPaHUYMBAET €ro CBOOOAY YCMOT-
peHusi. B cBsI3UM € 3TUM, C YYE€TOM 3HAYUMOCTH 3€MJIM KaK OOBEKTa
IpXIaHCKOTO 000pOTa, NPEACTABISICTCS BIIOJIHE OINpPaBIaHHBIM
YCTAaHOBJICHME HA YPOBHE 3aKOHA HE TOJIBKO ILIEJIEBOTO HA3HAYCHUS
3eMJIM, HO W TIOpSiIKa €ro OINpEAeNIeHUs. DTO OTPAHHYHUT CBOOOAY
YCMOTPEHUS] YNHOBHUKA M 3aIIUTUT MHTEpPEChl COOCTBEHHUKA OT He-
00OCHOBaHHOT'O U MPOU3BOJILHOTO U3MEHEHHUS IIEJI€BOI0 Ha3HAYCHUS
3EMJIN.

[IpaBo Moap30BaHMS 3€MENbHBIM yYaCTKOM MOJKET OBITh OI'paHU-
YEHO B CBS3U C Pa3MEILCHUEM Ha HEM UyXOro OObEKTa HEABUKHUMO-
ctu. COOCTBEHHUK 3/IaHUs, COOPYKEHUS WJIM WHOW HEJIBHKUMOCTH,
HaXOJIAIICHCS Ha 3€MEILHOM Y4YacTKe, MPUHAJJIECKAIIEM APYTOMY JIH-
1y, UMEET MPABO IMOJIb30BATHCS MPEAOCTABICHHOW TaKUM JIUIIOM IO/T
3Ty HEABUKUMOCTH 3eMeNbHbIM ydyacTKoM (1. 1 ct. 271 'K P®). JIu-
110, MPEIOCTAaBUBIIEE YACTh 3€MEJIBHOIO y4acTKa IOJI UHYIO HEJIBU-
KHUMOCTb, 00S3aHO B COOTBETCTBHM C JICHCTBYIOIIUM 3aKOHOJATENb-
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CTBOM B IMOCJICIYIOIIEM CUUTATHCA C ITUM OOCTOSITENHCTBOM. [Tob30-
BAHUE 3€MEJIbHBIM YYaCTKOM OTPAaHUYUBAETCS 1IEJIEBBIM HA3HAYECHUEM
3JIaHUSI, COOPYKEHUSI U MHOW HEIBUKUMOCTH, YTOOBI 00ECIICYUTh UX
HOPMAaJIbHOE MOJHOIIEHHOE ()YHKITMOHUPOBAHUE.

OrpanuueHusi npaBa COOCTBEHHOCTH Ha 3€MIII0 HE BBIXOJST 3a
Ipeeibl CoIepKaHusl MpaBa COOCTBEHHOCTH U SABJISIIOTCSI €70 HEOTh-
eMJIEMOM COCTaBHOM 4YacThro. ClieOoBaTENbHO, OTPAaHUYECHUS ITpaBa
COOCTBEHHOCTH Ha 3€MJII0 MOTYT MPEIyCMaTpUBATHCS HE TOJbKO (e-
JNE€pAIbHBIMA 3aKOHAMU, HO U IPUHUMAEMBbIMUA B COOTBETCTBUHU C HHU-
MU 3aKOHamu cyOBekToB Poccuiickoit denepaliiuu, KOTOpbIE JOKHBI
COOTBETCTBOBATh (hellepalibHbIM 3aKOHAM, PETYJIUPYIOIMIUM BOIPOCHI
nanHoi cepol. B cdepe coBmectHoro Benenus PO u ee cyObekToB
3aKkoH P® o0nanaeT BEpXOBEHCTBOM U UMEET IPUOPUTET.

3eMJIA CEITbCKOXO3SIMCTBEHHOI'O HAa3HAYECHUs B CUJIy CBOEU 3HA-
YUMOCTU JJI1 OO€CHe4YeHUs >KU3HEACSATEIbHOCTH YEJIOBEKAa HMEIOT
HanOoJIbIIee YUCIIO orpaHnueHui. [IpaBo cOOCTBEHHOCTH Ha 3€MITIO —
3TO HE TOJIbKO OJIaro Jiii COOCTBEHHUKA, HO U OpeEMs MO COXPAHEHUIO
3TOr0 MPUPOJHOTO PECYPCA, BOCCTAHOBICHUIO U MOBBIIICHUIO TIOI0-
ponus u T. 1. B nuHTEpecax oxpaHbl 3J0POBbS YETOBEKA, OKPYKAIOIIEH
Cpeabl U JJIs OLEHKU COCTOSIHUS ITOYB YCTaHABJIMBAKOTCA HOPMATHUBBI
NPEAEIbHO JIOMYCTUMBIX KOHIICHTPAlUid BPEIHBIX XUMHUYECKHX, OaK-
TepUANIbHBIX, Tapa3uTapHO-OAKTEPUATBHBIX M PaJIUOAKTUBHBIX Be-
HIECTB B IMOYBe. HopMaTuBbl M1 METOABI UX OINPEIECIICHUS YTBEPKIA-
IOTCS B MOPSJIKE, YCTAHOBJICHHOM 3aKOHOAATENbCTBOM PD

OrpaHuyeHusi TpaBa IMOJIB30BAHUS W PACHOPSDKCHUS 3EMIISIMU
HACEJICHHBIX IMYHKTOB MUMEIOT CBOU OCOOCHHOCTH. OHM HampaBJICHbI
Ha palMOHAIbHOE MPHUPOJOIOIB30BAHUE, COXPAHEHUE OOBEKTOB HC-
TOPUKO-KYJIbTYPHOTO HACJIEAUS U OXPAHBI OKPYKAIOIIEH MPUPOIHOU
Cpedbl C UEIbI0 00eCIeueHUs] OJaronpUsATHBIX YCIOBUS MPOKUBAHUS
HAceJeHUs. 3EMJIM HACEJIEHHBIX IMYHKTOB MCIIOJB3YIOTCA B COOTBET-
CTBUU C T€HEPAJIbHBIM ILUIAHOM U MPOEKTaMU IIJIAHUPOBKHU U 3aCTPOM-
KM. DTO O3HAYAET, YTO 3€MJIM, OTHECCHHBIE TUIAHUPOBOYHBIMU JOKY-
MEHTaMU K KWIHUIIHOMY CTPOUTEIbCTBY, HE MOTYT OBITh MPOJIaHbI
1O/ IPOMBIIIJICHHOE CTPOUTEILCTRBO.

CB000/1a yCMOTpeHHsI COOCTBEHHUKA MO PACTIOPSIKEHUIO 37aHU -
MU U COOPYKEHUSIMUA UMEET Olpe/ieNiecHHble orpaHndyeHus. CoOCTBEH-
HUK HEJIBUXHUMOCTH, HAXOJAIICHCS Ha 4Yy>KOM 3€MEJIIbHOM Y4YacTKe,
MMEET MPABO BIAAETh, MOJb30BATHCSI U PACTIOPSKATHCA 3TOW HENIBH-
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KUMOCTBIO TI0 CBOEMY YCMOTPEHHIO, B TOM YHCJI€ CHOCUTh COOTBET-
CTBYIOILIME 3JaHHUS M COOPY)KEHHS, IIOCTOJIbKY, MOCKOJIBKY 3TO HE
MPOTUBOPEYHUT YCJIOBHUSIM MOJIb30BAHUS JAHHBIM YYaCTKOM, YCTAHOB-
JIEHHBIM 3aKOHOM WM AoroBopoM (1. 3 cT. 271 'K PD).

Y. Marreu noaraer, 4To MpaBOMOYME Ha BO3BEICHUE MMOCTPOCK B
COBPEMEHHOM OOIIECTBE «SIBIISAECTCS HACTOIBKO OTPAaHUYCHHBIM, KaK B
HHTEpECax COIMyMa B I1IEJIOM, TaK W CMEXKHBIX COOCTBEHHHMKOB B
YaCTHOCTH, 4YTO OBbLIO OBl MPEANOYTHUTEIIbHEE paccMaTpUBaTh €ro B
KOHTEKCTE€ OTpaHWYCHUM, HajlaraéMbIX Ha CYOBEKTHBHOE IPaBO, U
IOPUANYECKONM OTBETCTBEHHOCTH, HEKEIM T'OBOpPS O IIPAaBOMOYMSX
COOCTBEHHUKAY .

B moceneHusiX W Ha TEPPUTOPHUAX, UMEIOIIUX MAMATHUKU HCTO-
pUU U KYJbTYpPbl, B TOM YKCJIE MAMATHUKH apX€OJIOruu, 0c000 OXpa-
HSEMBbIC TPUPOJIHBIE TEPPUTOPUHU, YCTAHABIMBAIOTCS T'PaHUIBI 30H
OXpaHbl, B IIpeJieslaX KOTOPBIX 3aMpeliacTcsl WIM 02PAHUYUBAEMCS
IpagoCTPOUTENIbHAS JSATCILHOCTh, MPUYUHSIIONIAS Bpel oObeKTaM
HUCTOPUKO-KYJIbTYPHOI'O HACEIUs, 0CO00 OXpaHsIEeMbIM MNPUPOTHBIM
TEPPUTOPUAM, OKPYIKAIOILIECH MPUPOJTHOMN Cpeae WIM YXyAIIaronas ux
COCTOSTHHE W HapyIIaroIas 1eJIOCTHOCTh U COXPAHHOCTb.

B rn. 18 I'paxxnpanckoro kojaekca P®D, mocsiieHHON npaBy coO0-
CTBEHHOCTH M JPYTMM BEIIHBIM MpaBaM Ha *KWJIbIC TTOMEIICHUS, UC-
KJIFOYEHBI BCSIKHUE KOJIMYECTBEHHBIC OTPAHMYCHUS HA KUJIOE TTOMeIIle-
HUE KaK 00OBEKT mpaBa coOcTBeHHOCTHU. [Ipu 3TOM Ha cCOOCTBEHHMKA
BO3JIaraeTcsi 00sS3aHHOCTb COJIEp)KaTh >KUJIbIE TTOMEIIEHHUS B COOTBET-
CTBUM C TPaJOCTPOUTEIIbHBIMHU, CAHUTAPHBIMU, MPOTHUBOMOKAPHBIMU
Y UHBIMU CHElHaTbHBIMU HOPMAaTHBAMH.

OrpaHuyeHusl mpaBa MOJIB30BAHUS >KWJIBIM MOMEIIEHUEM 00Yy-
CJIOBJICHBI B 3HAUYUTEIHLHON MeEpe HEOOXOAMMOCTbIO COOJIIOICHUS €T0
1[EJICBOT'O0 HAa3HAYECHHUS KaK OOBEKTOB I'PpaXKAaHCKOr0 000poTa 0co0o0M
COIMAIbHOM 3HAYUMOCTH. [IpaBoMOYHNs COOCTBEHHHMKA MO BJIaJICHUIO
MOJTb30BAHUIO U PACTIOPSDKEHHUIO TPUHAIJICKAIIUM €My KUJIBIM I10-
MEIIIEHHEM OIPaHUYMBAIOTCS €r0 Ha3HAYEHWEM. ITO O3HAYAET, YTO OH
BIPaBE HCIOJIb30BaTh €r0 TOJBKO IS JIMYHOTO MPOKUBAHUS JIHOO
MPO’KUBAHUS YJICHOB €T0 CEMbH.

CornacHo umnepatuBHor HopMe I1. 3 cT. 288 'K P® cobcTBeH-
HUK HE BIpaBe pa3MellaTh B JKUJIOM JIOME IPOMBIIIICHHBIE MPOU3-

® Marren V., Cyxanos E. A. OCHOBHbIE TI0JOKEHHS IPaBa COOCTBEHHOCTH.
M. : IOpucts, 1999. C. 214.
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BOJicTBAa. OrpaHMYEHHE KACACTCS KUJIOTO JJOMA B IIEJIOM, 4 HE TOJIBKO
HaXOJAIIUXCA B HEM OTJICJIbHBIX XUJIBIX MOMEMICHUN. 3aKOH MCKIIIO-
4aeT BO3MOXHOCTh Pa3MEIICHUS PA3JIWYHBIX MPOU3BOACTB HE TOJBKO
B JKWJIBIX TOMEIICHUSIX, HO ¥ B ITOJBAJIaX, HA YEPJIaKaX >KUJIbIX JJOMOB.
[TockoyibKy B TMPOTUBHOM Cilydae JIFOObIE HCKIIOUECHHUSI U3 OOIIEro
npaBujia 3aTPyIHSIN Obl UCIOJIB30BAHUE TPAXKIAHAMHU >KHUIIBIX TTOME-
IIEHUN 10 Ha3HAUEHUIO.

BMecte ¢ TeM, IEMCTBYIONIEE TPAXKIAHCKOE 3aKOHOAATEIHCTBO
npeaycMaTpuBaeT sl COOCTBEHHHMKA BO3MOKHOCTH pa3MEIICHUS B
YKUJIOM TIOMEIIECHUN NPEANPUATUN, YUPEIKICHUN, OPTaHU3ALUAN IOCTIE
MepeBO/Ia TAKOT0 TOMEIICHUS U3 KUJIOTO B Hexuioe (4. 2 m. 3 cT. 288
['K P®). IlepeBoa noMenieHus: U3 KUJIOTO B HEXKUIIOE MTPOU3BOAUTCS
B MOPSIAKE, TPEAYCMOTPEHHOM >KWIUIIHBIM 3aKOHOIATEILCTBOM.

OrpanuyeHusi mMpaBa COOCTBEHHOCTH Ha JKHJIOE€ MOMEIIECHUE BO
MHOTOM OIpEACNSIETCSl CIEeIUaIbHbIM Ha3Ha4eHUEM OOBbeKTa — IS
npokuBaHus rpaxiaad. OHU 00YyCJIOBJICHBI TEM, UTO HOPMBI, PETYJIH-
pyrolue mpaBa COOCTBEHHHMKA M €r0 B3aMMOOTHOIICHHS C WICHAMU
CEMbU B CBSI3M C MOJIb30BAHUEM M PACIOPSKEHUEM KHUIIBIM ITOMEIIIE-
HUEM, HOCST SIPKO BBIPAKCHHBIA COLUAIBHBIA Xapaktep. [Io cpaBHe-
HUIO C JPYTUMHU OOBEKTaMU HEABUKUMOCTH YCMOTPEHHUE COOCTBEH-
HUKa OTPAHUYEHO HE TOJIBKO HEOOXOJMMOCTBIO CTPOrO COOJIOACHUS
€ro I1eJIEBOr0 Ha3HA4YeHHUs, HEIOMyIIEHUEM OeCXO35UCTBEHHOTO CO-
JEepKAHUA TMOJI CTPAXOM M3BIATHA MO PEUICHUIO CyAa, HO U IpaBamu
MPOKUBAOIIMX C HUM YJICHOB CEMbH, KOTOPBIE COXPAHSIOTCA U IIPHU
CMEHE COOCTBEHHHKA.

3a mocneaHee AECATWIECTHE XapaKTep OTPpaHHYEHUM IMpaBa coOO-
CTBEHHOCTH Ha KWJIOE MOMENIECHUE MPETEPIIENT CYIIECTBEHHBIE U3ME-
HEHUS. YIUIM B MPOILIOE OTPAHUYEHUS B OTHOLICHUW KOJWYECTBA U
pPa3sMEpPOB KUJIBIX ITOMEIICHUM, a TaKK€ OTPAHUYEHUS], CBSI3AHHBIC C
TaK Ha3bIBAEMBIMH HETPYJIOBBIMHU JIOXOJAMHU IPU €r0 IMOJb30BAHUH.
[TosiBuIMCh HOBBIE OTPAHUYCHHS MpaBa COOCTBEHHOCTH Ha KHUJIOE T10-
MEILIEHUE, C LEJbI0 3alIUThl MPaB M 3aKOHHBIX MHTEPECOB COCOO-
CTBEHHHKOB, COBMECTHO MPOKUBAIOIINX JHI, COCEIEH, TOCyaapCTBa,
HECOBEPIICHHOJIETHUX, & TAKXKE CBSI3aHHBIC C MPUBATU3AIIUEH KUJIBIX
noMeneHnii. OHU HYXJAIOTCA B ITyOOKOM OCMBICICHUU U JaJIbHEU-
IIEM COBEPUICHCTBOBAHUU C TE€M, YTOOBI MPABOMOUMS COOCTBEHHHKA
YKWJIOTO MOMENICHUS MOJIEkKATA TAKUM OTPAaHUYCHUSIM, ITPU KOTOPBIX
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MoJb3a TOCyAapCTBa WM 3aMHTEPECOBAHHBIX JIMII IpEBbIIAja Obl
MIPUYHUHSEMbIE COOCTBEHHUKY YOBITKH.

Konumponwvuwie 6onpocot

1. IloHdaTe U OCHOBaHUSI OTPAHUYEHUNM TpaBa COOCTBEHHOCTH:
BOIIPOCHI TEOPUU U MTPAKTUKH.

2. CozeprxaHue OrpaHUYEHUM MpaBa COOCTBEHHOCTH.

3. O6mas knaccudukaiys orpaHIYCHUH IpaBa COOCTBEHHOCTH.

4. OrpaHuyeHus MpaBa COOCTBEHHOCTU HA OOBEKTHI HEIBUKUMO-
CTH.
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I'JIABA 3. IPOBJIEMbI YKPEIIJIEHUS ITPABA
COBCTBEHHOCTH NOCPEACTBOM
I'OCYAAPCTBEHHOU PEI'HCTPALIUU

Cozganue eAMHON CUCTEMbI TOCYAapCTBEHHON pEerucTpaivu rnpas
Ha HEJABMKMMOE UMYIIIECTBO U CIIETIOK C HUM OBLJIO CBSI3aHO C aKTHUB-
HbIM pa3BuTueM B Poccun B 90-x rr. 20 Beka pblHKa HEJBUKHUMOCTH,
YTO MPUBEJIO K HEOOXOJUMOCTH ydeTa U roCyAapCTBEHHOUN peructpa-
MU MPAB HA HEJIBUKMUMOE UMYIIECTBO U CIIEJIOK C HUM.

CornacHo 1. 3 ct. 1 @PenepanpbHoro 3akoHa ot 13 urons 2015 r.
Ne 218-@3 «O rOCYNAapCTBEHHON DErHCTPALHE HEJBIKUMOCTH»
(manee Mo TEKCTy — 3aKOH O PETUCTpallii) roCyIapCTBEHHAs PEru-
CTpalys MpaB Ha HEABMKUMOE UMYIIIECTBO — HOPUINIECKUN aKT MPHU-
3HaHUSA W TOATBEPXKICHHUS BO3HUKHOBEHUS, U3MEHEHMS, MEPEX0]a,
MPEKPAICHUS TIpaBa OINPEIEICHHOrO JUIA HA HEJIBUKUMOE HUMYIIIE-
CTBO WJIM OTPAHUYCHUS TAKOTO MpaBa U OOPEMEHEHUS] HEIABUKUMOTO
UMYILIECTBA.

XOTs MOHSTHE TOCYAAPCTBEHHON PErUCTpalyyd HEIABUKUMOTO
HEJIBMKMMOCTH M CAEJI0K ¢ HUM OblIo BBeneHo I'K PD, cama mpore-
Iypa roCyJIapCTBEHHOM pErucTpanuu UMeeT MyOJudHO-IPaBOBOM Xa-
paktep. s rpak1aHCKOro MpaBa NPUHIMIIAAIBHO, HAIIPUMED, OIpe-
NeJieHue 00bEKTOB, OTHOCSIIUXCS K HEABMKUMOMY UMYILIECTBY, (haKT
€ro PEerucTpaly B Ka4ye€CTBE TAKOBOTO, (PAKT perucTpaluu MnpaBooo-
Jagatens Ha OOBEKT HEABUKMMOCTH, (PaKT OOpeMEHEHHUs IpaBa Ha
O0OBEKTHI HEIBUKUMOCTH, & CaMU MPOILIETYPhl TOCYIapCTBEHHON PETH-
CTpalMd HE BXOAAT B MPEAMET TI'PAXKIAHCKO-IPABOBOTIO PETYJIHUPOBa-
HUS U «MHTEPECHBI» ISl TPakJaHCKOTO MpaBa JIUIIb B CBI3U C 000-
3HAYEHHBIMU BbIIIIE MOMEHTaMu. [IporeypHbie BOMPOCHl HAXOMSITCS
B 00JIaCTH MyOJUYHOIO MPaBa U PETYIUPYIOTCS B OCHOBHOM aJMUHHU-
CTPaTUBHBIM 3aKOHOJAATEIHLCTBOM

OO011ecTBEHHBIC OTHOIICHUSI, PETYJIUPYEMbIE 3aKOHOIATEILCTBOM
O TOCYJapCTBEHHOM pErucTpaluy IpaB Ha HEJBHXKMMOE UMYIIIECTBO U

0 rOCyAapCTBEHHOW pPETUCTpaliid HEIBUKUMOCTH : (ernep. 3aKOH OT
13.07.2015 Ne 218-®3 (pen. ot 02.08.2019) // C3 Pd. 20.07.2015. Ne 29 (u. I).
Cr. 4344.

H Enudanos O. JI. [lonstue, mpaBoBas mpupoaa M 3HAYCHHE ToCyaap-
CTBEHHOUM PErucTpaliy MpaB Ha HEJBIKUMOE UMYIIECTBO U CHIEIOK C HUM //
Arpapnoe u 3emeinbHOe mpaBo. 2012. Ne 1 (85). C. 22.

33



CHICNIOK ¢ HHM, SIBISIFOTCSL ABYXYPOBHEBHIMU . [IepBBIH ypOBEHB CO-
CTaBJISIIOT OTHOILICHHSI MEXIY CTOpOoHamu caenku. Hampumep, mocnie
MOAMKUCAHUs JOTOBOPa 00 UIMOTEKE 3aJ0TroAaTeNlb U 3aJI0TOJIepKaTENb
00s13aHbI 3apPETUCTPUPOBATH JOTOBOp. [Ipy yKIOHEHHN OJTHOW U3 CTO-
POH OT pErucTpaluy CyJ BIpaBe MO TPeOOBAHUIO IPYrod CTOPOHBI
BBIHECTH PELICHHUE O PErUCTpalMM CAETKU. B 3TOM ciyuae caenka pe-
TUCTPUPYETCS B COOTBETCTBUU C pemieHueM cyaa (m. 2 cr. 165 T'K
P®). OTu oOTHOIIEHUS SBIAIOTCS TPa’KIaHCKO-TIPABOBBIMU, HOCAT
YaCTHBIA XapaKTep U PETyJIUPYIOTCS HOPMAMU TPa)KJaHCKOTO MpaBa.
Btopo#i ypoBeHb OOIIIECTBEHHBIX OTHOIICHUN COCTaBISAIOT OTHOIIIE-
HUS MEXAY OpraHOM TOCYJIapCTBEHHOM BIACTU W 3asBUTEIIAMM.
B kauecTBe moclieHUX MOTYT BBICTyMHaTh MPaBOOOJIANATENN; YIIOJI-
HOMOYEHHBIE UMHU WJIM CTOPOHOM CHEJIKH JIMLA; JUIA, B OTHOIICHUU
KOTOPBIX MPHUHSATHI aKThl T'OCYJapCTBEHHBIX OPraHOB, SIBISIOLIUXCS
OCHOBaHMSIMU JJIsl BOBHMKHOBEHUS TpaBa U T. . DTU MPABOOTHOIIIE-
HUS UMEIOT TyOJIMYHBIN aIMUHUCTPATUBHO-TIPABOBOM XapaKTep.

[Ipy momoIM rocy/1apCTBEHHOW PETHCTpally PEIIatoTcs Cleay-
IOIIIME Ba’KHBIE BOITPOCHI:

1. OcyuecTBigeTcsl TOCYJapCTBEHHAs] PErUCTpalvs MpaB Ha BCE
O0OBEKThI HEIBMKUMOTO UMYIIIECTBA B OJHOM OpraHe, YTO MO3BOJISIET
OTHOCUTEJIBHO ONEPATUBHO MOJYYUTh HH(OpMaIuio (Hampumep, o
TOM, KTO SIBJSIETCS COOCTBEHHUKOM OOBEKTa U OOPEMEHEHO JIM MPaBo
coocTBeHHUKa. KpoMe TOro, MOXXHO MOHSITh, ABISETCS OOBEKT He-
JIBH>)KMMBIM UMYIIIECTBOM WUJIA HET.

2) Nndopmarust o mpaBax OTISIBHOTO JIMIIA HA UMEIOIIHECs 00b-
€KTbl HEABUKMMOTO UMYIIECTBA COCPEOTAUYMBAECTCS B OJJHOM OpraHe.
biarogapst aToMy co3naercsi (popMalibHasi yIpaBOMOYEHHOCTh JIUIIA,
3aMCAaHHOTO B PEECTpe B KaueCTBE COOCTBEHHHKA WJIM OOnaaaTess
WHOTO TpaBa Ha 00BEKT HeABMKUMOCTU. Kpome Toro, 3ta unpopma-
1Ms Ype3BblUaiiHa BaXKHa JJIsI pabOThl MIPABOOXPAHUTEIIBHBIX, CYJ1€0-
HBIX W HaJIOroBbIX opraHoB. CorjacHo n. 5 cr. 1 3akoHa o0 perucrpa-
MU, TOCYAapCTBEHHAs] perucTpanus npasa B EAMHOM rocynapcTBeH-
HOM peecTpe HeaBWKUMOCTH (nanee no texkcty — EI'PH) saBasiercs
€IMHCTBEHHBIM J0KA3aTeIbCTBOM CYILECTBOBAHUS 3apErUCTPUPOBAH-

12 Kupcanos A. P. OCOGEHHOCTH TIPaBOBOTO peryIupoBaHus OOIIECTBEHHBIX
OTHOUICHUH, BO3HUKAIOIINX MPU TOCYAapCTBEHHOIN pErucTpalyu npaB Ha HEIBU-
YKUMOE UMYIIECTBO U cieloK ¢ HUM. M. : M3parensctBo Ock-89, 2005. C. 123.
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HOro npama. 3apeructpupoBanHoe B EI'PH mpaBo Ha HeaBuxumoe
UMYIIECTBO MOXXET OBITH OCIIOPEHO TOJIBKO B CYJI€OHOM MOPSIJIKE.

3. OcyiecTBIsAETCS TOCYyAapCTBEHHAS PETUCTPAIUs MPEAYCMOT-
PEHHBIX 3aKOHOM CJICJIOK C HEJABHXKUMBIM HUMYIIECTBOM, TEM CaMbIM
dbakTruecku UHGOpPMALMS O COBEPUICHUM CHCJIKU «JIOBOJUTCS» IO
tpetbux jull. CornacHo 1. 3 ct. 433 'K PO nmorosop, nomiexammn
roCy1apCTBEHHOW PErUCTPAMU, CUUTACTCA JJIsl TPEThbUX JIUI] 3aKJIIO-
YEHHBIM C MOMEHTA €Tr0 PETUCTPALNU, €CJIM HHOE HE YCTAHOBJIEHO 3a-
KOHOM.

4. dopmupyeTtcs euHasi MOJUTUKA MO Bompocam ohOpMIICHUS U
3aKpEIUIEHUS] MPAB HAa HEABMXKMUMOE HMYIIECTBO M CHECIOK C HUM,
MPOIIECC TOCYAAPCTBEHHON PErHCTpallui YHUPUIIMPYETCS U ONTUMHU-
3UPYETCs, pPa3rPaHUUYMBACTCS IMPAaBO COOCTBEHHOCTHM HA AaKTHUBHI,
yIpoImaeTcss 000pOoT, 3alTUIIAOTCS TpaBo00IagaTeIn U TPEThH JIUIIA,
CaMbIM TIOBBIIIAETCS YCTOMYHUBOCTH 000POTA.

B Hay4yHOIl nuTeparype BEIETCA CIOP OTHOCUTEIBHO MPaBOBOU
MIPUPOJIBI TOCYTAPCTBEHHOM PETUCTPALIMU IIPAB: UMEET JIM OHA MPaBO-
YCTaHABIIMBAIOIIYIO MPUPOAY WM MPABOMOATBEPK A0y 0. CTOpOH-
HUKWA TIPaBOYCTAHABIMUBAIOIICH MPUPOJBI TOCYAAPCTBEHHOW pEru-
CTpallMM IIPaB CCBUIAKOTCS HA HOPMY, COIVIACHO KOTOPOM Trocynap-
CTBEHHas peructpauus npasa B EI' PH saBiseTcs eIMHCTBEHHBIM JOKa-
3aTEJIbCTBOM CYIIECTBOBAHUS 3apETHCTPUPOBAHHOIO IIpaBa, U OHO
MOXET ObITh OCIIOPEHO TOJBKO B CYyJCOHOM MOPSJIKE . CTOpOHHUKHN
MIPAaBOMOATBEPKAAOIMIEN NPUPOALl TOCYNAPCTBEHHOW PETUCTPALIUU
npaB 00palar0T BHUMaHUE Ha TO, YTO 3aKOHOJIATEJIh MPSAMO HE Ha3bI-
BAET MPABOYCTAaHBOJMBAOIIYI IPUPOAY I'OCYIAPCTBEHHOW PErUCTpa-
MW, TIPU MOMOIIA KOTOPOM MPOUCXOAUT JHUIb OPUIMATBHOE MPHU-
3HaHWE U TOATBEPKICHUE BO3ZHUKHOBEHHUS T'PaKAaHCKUX MpaB U 00s-
3aHHOCTEM IO OCHOBAHMSAM, NEPEYUCICHHBIM B [ K PO

['ocynmapcTBeHHass perucrpamnus MpaB UMEET MPaBOyCTAHABINBA-
IOITYI0 TIPUPOAY, Tak Kak B II. 2 cT. 8.1 I'K P® 3akpenneHo, 4o npasa
Ha UMYILECTBO, MOJJICKAIINE TOCYJaApCTBEHHON PETUCTPALINU, BO3HU-
KalOT, U3MEHSIOTCS W MPEKPAIIAOTCS C MOMEHTa BHECEHHUSI COOTBET-
CTBYIOILIEM 3alMCU B TOCYJapCTBEHHBIN PEECTp, €CIIM MHOE HE YyCTa-

13 TyxunoBa-Opnanckas E. M. ['ocynapcTBeHHast peructparius Kak crnocoo
OXpaHbI MTpaB Ha HEABUKUMOCTH // 3akoH. 2006. Ne 2. C. 19.

1 ['pumaes C. I1. 'ocynapcTBeHHas peructpalius BemHbIX mpas // KypHai
pocc. nipara. 2006. Ne 10. C. 87.
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HOBJICHO 3aKOHOM. ['oCcy/1apcTBEHHAsi perucTpalus UMEET pellaroiee
3HAYCHUE JIJIsI OCIEIYIONICH pealn3aluy 3aperuCTpUPOBAHHBIX IPaB
Ha HEJIBWXKUMOCTb U CHECIIOK C HEW. be3 rocyaapCTBEHHOW perucrpa-
IIMU MPABO HE CUUTAETCS BO3HUKIINM, TO €CTh €r0 HE CYIIECTBYET M,
CJIeIOBATENIbHO, MPAaBOO0JIAATENIb HE MOXET PaCHOPSAIUTHCS CBOUM
MIPaBOM, €CJIM OHO HE 3apETrMCTPUPOBAHO B YCTAHOBICHHOM MOPSIKE.
['ocymapcTBeHHOW perucTpanuu MOMJICKAT MpaBa, 3aKPEIUISIONINE
MPUHAJIC)KHOCTh 00BEKTa TpakIaHCKUX TMpaB. OOBEKT perucTpaiuu
— MpaBa Ha J00bIe 0O0BEKTHI, B OTHOUIEHWH KOTOPBIX MPEIyCMOTpPEHA
(w OyzeT mpeaycMOTpeHa B OyayllleM) MpaBOYyCTaHABIMBAOIIAs
perucrpanusi.

B HacTtosimiee BpeMs TOCYJIapCTBEHHOM PErucTpaluu, MOMHUMO
MpaB Ha HEJIBM)XMMOE UMYIIECTBO, UX OTPAaHUYCHHUS, BOSHUKHOBEHUE,
nepexo] W MPEeKpalleHHE MOMJIEeKAT CIECAYIOINIME UMYIIECTBEHHbIC
npaBa: IpaBa Ha JABMXKUMOE MMYIIECTBO (B Cilydasix, MpSMO Mpeay-
CMOTpeHHBIX B 3akoHe (1. 2 ¢T. 130 'K P®); npaBa Ha HEKOTOpPHIE pe-
3yJIbTaThl UHTEIJIEKTYIbHON JEATEIBHOCTA U CPEJICTBA MHAUBHUIYA-
auzanuu (1. 2 ct. 1232 I'K P®); npaBa Ha goim B 00IIeCTBE C Orpa-
HAYECHHOW OTBETCTBEHHOCTBIO.

Hapsny c¢ rocynapCTBEHHOW perucTpaiueil mpaB Ha OOBEKTHI
MpeyCMOTPEHA TaK)KE TOCYyJapCTBEHHAs PETUCTPAIUS CaMUX OOBEK-
TOB (IIOMUMO HEJIBUKMMOTO MMYIIECTBA PETUCTPUPYIOTCS TAKKE pe-
3yJIbTAThl UHTEJUIEKTYaJIbHOU €SI TEIbHOCTH).

Kpowme Toro, B ciaydasx, OpsiMO TIPEyCMOTPEHHBIX 3aKOHOM, pe-
TUCTPUPYIOTCS CACIKU C HEABUKUMBIM UMYILECTBOM.

IIpyHOMIBI TOCYAAPCTBEHHON PErucTPALMH MPAaB MPEIyCMOT-
pensl B cT. 8.1. 'K PO

1. IIpuHIIMTT BHECEHUSI O3HAYAET, YTO MPABO CUUTAETCS BO3HUK-
IIUM TOJIBKO C MOMEHTa €ro rocyJapCTBEHHON pEerucTpalyu, TO €CTh
JUISl TOTO, 4TOOBI TIPaBO BO3HUKJIO, OHO JOJDKHO OBITh 3alMCaHoO B pe-
ectp. [Ipu 3TOM 3aKoHOAATETH HE MPOBOJUT PAZIUYUUS MEXAY Pa3HBI-
MU OCHOBAaHMSIMM BO3HHUKHOBEHUSI IIpaBa — OCHOBAaHHBIMHM Ha 3aKOHE
WJIU Ha CJIETIKE.

Ecnu mpaBa BO3HMKAIOT B CUIIy CHEJKH, OHU HPU3HAIOTCS BO3-
HUKIIUMH HE paHee, 4YeM OyJIeT BHECEHa COOTBETCTBYIOIIAS 3aMKCh B
peecTp; eciid TMpaBa BO3HUKAIOT, U3MEHSIIOTCS WIJIM MPEKPAIIaAlOTCsI B
CUJIy OOCTOSITEIBCTB, YKa3aHHBIX B 3aKOHE (HANpuUMep, B pe3yJsibTaTe
YHUBEPCAIBHOTO MPABOMPEEMCTBA MIPU HACIEAOBAHUM WM PEOPTaHU-
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3alliM IOPUINYECKOro JIMIa, TH0en 00beKTa), TO MPaBOBbIC MOCHIEI-
CTBHUSI, YKa3aHHbIC B 3aKOHE, BOSHUKAIOT HE3aBUCUMO OT (pakTa rocy-
JNApCTBEHHOM peructpanuu. B mociaeaHem ciydae, €Ciiu BO3HUKIO HO-
BOE IPaBO, YIIPABOMOYEHHOE JIMIIO BIIpaBe TpeOOBATH BHECEHUS B pe-
€CTp COOTBETCTBYIOIICH 3allMCH, a €CIU MPABO 3apPETUCTPUPOBAHO 3a
WHBIM JIMIIOM — OHO BITpaBe TPEOOBATh UCIPABIICHUS PEECTPA.

2. IlpuHIUI JOCTOBEPHOCTH U MYyOJIUYHOCTH T'OCYJIAPCTBEHHOTO
peectpa. Perucrtpamus mpaB SABISIETCA TOCYNAPCTBEHHOW, TO €CTh
OCYILIECTBJISIETCSI OT UMEHU TOCYJapCTBa B MOPSJAKE UCIOJIHECHHS UM
CBOUX IMyOJIMYHO-TIPaBOBBIX (PyHKIMI. B rocygapcTBEHHOM peecTpe
JIOJKHBI OBITh YKa3aHbl JaHHBIE, TTO3BOJISIIOIINE OIMPEICIICHHO YCTa-
HOBUTH OOBEKT, Ha KOTOPBIM YCTaHABIMBAETCS MPABO, YIIPABOMOYCH-
HOE JIMII0, COJIEp>KaHuE MpaBa, OCHOBAHKUE €TI0 BOZHUKHOBEHHUHL.

B nensx peann3anuu JaHHOTO MPHUHIUIIA, a TAKXKE BO U30EKAHUE
MOSIBIICHUST (PUTYPBI TOOPOCOBECTHOTO IMPHUOOpETATENsT COOTBETCTBY-
oiero 0obekta, B 'K PO 3akperieH nopsiiok BHECEHUSI B rocyaap-
CTBEHHBIN PEECTP OTMETKU O BO3PAXKEHUH U OTMETKU O HAJIMYUU CY-
neOHOTO cropa.

[IpyuHIIMTT JOCTOBEPHOCTU FOCYAAPCTBEHHOTO peecTpa Mpernoa-
raeT, YTO BCE CBEACHUSI, 3aHECEHHBIE B PEECTP, SIBJISIOTCS UCTUHHBIMU
U MOJHOCTBIO OTPAXKAIOIIMMH MTPABOBOUM PEXUM HEABUKUMOCTH, IS
J1000r0 100POCOBECTHOTO JIMIIA, IOJIOKHUBIIETOCS Ha PEeecTp, €ro
JTAHHbIE CUUTAIOTCS NOCTOBEPHBIMU. [IyOIMYHOCTH TOCYIapCTBEHHOM
perucTpanuu IpeArnonaraeT, 4YTo JaHHbIE peecTpa OTKPBITHI IJIsl Tpe-
THUX JIUII.

DddexT nehcTBUS TPHUHIUIIA JOCTOBEPHOCTH W IMYOJUYHOCTH
rOCyJIapCTBEHHOW PETUCTPALIMU COCTOUT B TOM, UTO «3aIUCH O MpaBax
Jua, 100pOCOBECTHO JOBEPUBIIETOCS PEECTPY, COXPAHSIOT CBOKO CH-
Jy B HEM3MEHHOM BHJE (32 HEKOTOPHIM HCKIIOUYECHUEM), JAXKE €CIIH
BBISICHUTCS, YTO OH BCTYNUJ B OTHOIIECHUS C JIUIIOM, KOTOPOE B JEii-
CTBUTEJILHOCTH HE SIBJISIETCS JCHCTBUTEIBLHBIM OOJlajjaTesieM IpaB Ha
COOTBETCTBYIOIIEE I/IMYIHCCTBO»lS.

B Hay4HOIl nuTepaType OTMEYaeTCs, YTO HENb3sI OTOXKIACCTBIATh
MPUHIIMI JTOCTOBEPHOCTH PEecTpa U JOCTOBEPHOCTHh TOCYIAapCTBEH-

> Bessenxo P. C. Kommenrapuii k cr. 8.1 I'paxganckoro xogexca PO //
Bectauk s3xoHOMHUYecKoro npasocyaus. 2019. Ne 11, 12.
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HOU perHCTpaunnls. HexoTopele ydeHbI€ NMUIIYT, 4YTO TOCYAAapPCTBEH-
Hasl PEruCTpalsa €CTh HE YTO MHOE, KaK JeKJapanus , BEIb pEru-
CTPAaTOP MOKET COBEPIIUTh TEXHUYECKYIO OLIMOKY MPU BHECEHUM 3a-
MACU B PEECTP U B TAKOM CIIy4a€ HH O KAKOW JOCTOBEPHOCTHU PETH-
cTpauuu peur He ujaer. M3 31oro cienyer, 4to npu HaJIMYUU COMHE-
HUW B TOCYJIApCTBEHHOW PETUCTPAIMU, aBTOMATUYECKHA BO3HHUKAIOT U
COMHEHUS B JOCTOBEPHOCTH PEECTPA.

BMmecte ¢ Ttem, ecth mpaBuiio 1. 6 ¢T. 8.1 'K PO, rae ykazaHo,
YTO JIMI0, KOTOPOE 3HAJIO WJIU JOJIKHO OBLJIO 3HATh O HEIOCTOBEPHO-
CTH JIAaHHBIX TOCYJIAPCTBEHHOI'O PEECTpa, HE BIPABE CChUIATHCSI HA CO-
OTBETCTBYIOIIIUE JIAHHBIE peecTpa. ITa HOPMA MOXKET ObITh IIUPOKO
MPUMEHEHA MPHU Pa3PEIICHUN CIIOPOB 00 U3BATUU I/IM%’HICCTBa U3 4y-
YKOT'O HE3aKOHHOTO BiIaJcHUS (BUHIUKAIIMOHHBIN UCK) 8

Cormacto a63. 3 1. 6 ct. 8.1 'K P® npuoOperarens HeIBHXUMO-
ro HMMYILECTBA, MOJAraBIMKCS MpPU €ro NPUOOPETEHWHU Ha JaHHbIC
roCyJapCTBEHHOr0 peecTpa, MpPU3HAeTCs JOOPOCOBECTHBIM (CT. 234 u
302 'K P®), noka B cyaeOHOM MOPSAKE HE JOKA3aHO, YTO OH 3HAI
WM JOJKEH OBbUI 3HATh 00 OTCYTCTBHH IIpaBa Ha OTYYXKJICHHE ITOTO
MMYIIIECTBA Yy JIUIA, OT KOTOPOrO €My MEPEILIN MpaBa Ha HETO.

3. IlpuHIMI TPOBEPKH 3aKOHHOCTA OCHOBAHWUW PETUCTPALUMU.
JIOKyMEHTBI, SIBISIONIMECS OCHOBAHUSIMU PErUCTpallUM MpaBa, MO/I-
JIeXKAT OIEHKE C TOYKHU 3PEHHSI UX COOTBETCTBUS JICHMCTBYIOIIEMY 3a-
KOHOAATENbCTBY. CIe0BATENBHO, MPUHATHE PEIICHU O PETUCTPALINU
O3HAYaeT, YTO PETUCTPUPYIOIIAN OPraH HaIeNl MPEACTABICHHBIE J10-
KYMEHTBI HaJIJICKAIUMU U YCMOTpeN Hajdudue (PakTUHIECKOoro cocra-
Ba, KOTOPBIU SBJISIETCSI OCHOBAHUEM JIJIsl PETUCTPALlUM MpaBa.

B HaydHOM JIMTEpAType OTMEYAETCSA, YTO MPOBEPKA TOKYMEHTOB
HOCUT (OpPMaJIbHBIM XapakTep, TaKk KaKk B 3aKOHE O PETUCTpalluM HE
3aKpEIUIEHO IMPABO PETHCTPATOpa Ha IMPOBEPKY «BOJIEBOM COCTABIIA-
FOIIEN» CIEIIKH, TO €CTh COCTOSIHUSI BOJIM YYACTHUKOB CHEIKH, TOHU-

'° Mpanos A. A. [Iytu yckopeHust mpoueaypsl TOCyIapCTBEHHOM peru-
CTpaluu MpaB Ha HEABMKUMOCTD // [{uBunuctudeckas npaktuka. 2003. Ne 2 (7).
C. 33-34.

o CoiponoeB H. A. T'ocynapcTBeHHast perucTpaiiusi IpaB Ha 3eMJII0 U JIpy-
roe HeJABMKUMOe umyiectBo // 'ocymaperBo u mpaBo. 1998. Ne 8. C. 96.

18 TyxwunoBa-Opnanckass E. M. T'ocynapcTBeHHass peructpauusi mpaB Ha
HeJBMKUMOCTH // Lex russica (Pycckmii 3akon). 2015. T. 15. Ne 8. C. 40.
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MAHHS MIMH TIPABOBBIX IIOCIEICTBUI 3aKII09aeMBIX CIEJIOK M T. 1.~ C
TAKOW TOYKOW 3PEHUSI COIJIACUTCS Helb3s. Boisg CTOpOH BcCe-Taku
MIPOBEPSIETCS PETUCTPATOPOM, MMYCTh U HE B MOJIHOM 00beme. Tak, pe-
TUCTPATOP MPOBEPSET MOJHOMOYUS JIMI], TOAAIOMINX JIOKYMEHTHI Ha
pEruCTpalfio; MyTEM TMPOBEPKU JIOKYMEHTOB, MOATBEPKIAIOIINX
JUYHOCTh, MPOBEPSIETCS MPABO- U JIEECTIOCOOHOCTh 3asBUTEIICH; TIPO-
BEPSIIOTCSI  CYILIECTBEHHBIE YCJIOBHUSI JIOTOBOpA; MPUHAJICKHOCTD
UMYIIECTBA JIMIY, PACIOPSIKAIOIIEMYCS HEJIBUAKUMOCTBIO, WM TOJI-
HOMOYHS IO PACHOPSKEHHUIO HEJIBUKUMOCTBIO JIMLIAMU, HE SBJISIO-
IIUMHUCS BJlaJIeNIbllaMy UMYIIIECTBA U T. 1.

Peructpatop npou3BOAUT MPOBEPKY 3aKOHHOCTHU CIEIKU HE3aBU-
CUMO OT TOTO, MOJJICKHUT JIM PETUCTPAIMU CaM JIOTOBOp JUOO OH SB-
JISIETCS TOJIBKO OCHOBAHHEM JUIS PErHCTPALIMH IEPEX0/1a PaB-

Ecnau 3anuch BHOCHTCSI HA OCHOBAaHWHM HOTapUAIbHO YIOCTOBE-
PEHHOM CHEIKH, TO MO O0LIEMY HNpaBUITy MPOBEPKA 3aKOHHOCTU OCHO-
BaHUU ISl €€ 3alUCU HE OCYIIECTBIISIETCS, KPOME CIydaeB, yKa3aH-
HBIX B CIICIIMAJIBHBIX 3aKoHax. OgHaKo, perucTpaTtop He o0si3aH 0e3-
YCJIOBHO MPOBECTH PErMCTpalMio IMpaBa. Tak, OH MOXET OTKa3aTh B
pErucTpaluy MpaBa, €CiIu CTOPOHA HOTAPUAIBHOM CHIEJIKU HE SIBJISCT-
Csl JINIIOM, YIIPABOMOUYEHHBIM Ha PaCoOpsHKEHUE UMYyIIECTBOM (1. 1 d.
1 ct. 26 3aKkoHa O perucTpanum).

CornacHo n. 12 1 13 4. 1 cr. 3aKkoHA O perucTpanu OCyIIEeCTB-
JIEHWE TOCYJAPCTBEHHOM PETUCTPALMU MPaB MPUOCTAHABIUBAECTCS IO
PELICHHIO TOCYAapPCTBEHHOTO PETUCTPATOPa B CIIydae, €CJIM a) ClIeJIKa,
aKT OpraHa TOCYyJIapCTBEHHOW BJIACTH WJIM OpraHa MECTHOTO CaMo-
ynpasiienus (ganee mo tekcty — opran MCY), siBisitoiuecs: OCHOBa-
HUEM JJIsl TOCYJJapCTBEHHOW PETUCTPALIMU TIpaBa, MPU3HAHBI HEIEeH-
CTBUTEJILHBIMU B CYJICOHOM TIOpsAKe; O) clelka, MoJiexkKalias rocy-
JTAPCTBEHHOM PETUCTPALMU WU SIBIISIOLIASCS OCHOBAaHUEM JUISl TOCY-
JTApCTBEHHOM pETUCTpAIlMU MpaBa, OTPAaHUYECHUS IIpaBa WU oOpeme-
HEHMSI 00bEKTA HEABMKUMOCTH, SIBJISIETCS HUYTOXKHOM,

TeMm cambIM, B LI€NIIX OXPaHbI MPAaB Ha HEJABUKUMOCTb, 3aKOHO/1a-
TeJIb YCTAHOBUJI MPEJIEIbI TPOBEPKU PETUCTPATOPOM CJIETIOK, KOTOPHIC

19 MuxkepoBa T. M. Peructparyst ipaB Ha 0OBEKTHI HEIBIKUMOCTH M CIIETIOK C HU-
MM KaK MHCTUTYT TpaxaaHckoro rpasa // Hotapuyc. 2000. Ne 4 (24). C. 57.

20 [TuckynoBa M. I'. [IpoBepka 3aKOHHOCTHU CIIETKUA U TOKYMEHTHI, HE00XO-
JAMBIE JJ1s1 TOCYIAPCTBEHHOM PETMCTPALIMU IPAB HA HEABUKMMOE UMYLIECTBO U
crenok ¢ HuM. M. : Ocn-89, 2003. C. 82.
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ABJISIFOTCS. OCHOBaHMEM JJIsl BHECEHHMs 3anucer B peectp. OpHako,
OCTAETCsl OTKPBITBIM BOIIPOC, 00513aH JU PErUCTPATOpP OCYUIECTBISATH
PETUCTPALMIO CHIEJIKA UM BHOCHUTBH 3alMCh HA OCHOBAaHUM CJHIEJIKH, KO-
TOpasi UMEET MNPU3HAKU OCIOPUMOCTU. Beap 1Mo CyTH, OCIIOPUMBIC
CHCJIKU SIBJISAIOTCS JEUCTBUTEIIBHBIMU JI0 TE€X MOP, MOKA OHU HE IMPU-
3HaHbl HEAEHUCTBUTENbHBIMU CcyJIoM. Coriacumcs ¢ MHEHUEM beB3eH-
ko P. C., koropeii numet: «Eciau caenka Jnib OCnopuMa, TO Ha MO-
MEHT PErMCTpPallMM OHA JCUCTBUTEIbHA, U PETUCTPATOP HE MOJLKEH
OTKa3bIBaTh B PETUCTPALNU, MIPEApENIasi BOIPOC O BO3MOKHOM aHHY-
JIMPOBAHUHU CIEJIKUA, KOTOPBIA BIIPABE peLIaTh TOJBKO Ta CTOPOHA, KO-
TOpas HaJeJIeHa 3aKOHOM IIPaBOM Ha OCIIapUBAHUE !

HUcTouyHMKaMu NPaBOBOIO PeryJMpoOBaHHMsl TOCYNAPCTBEHHOU
PETUCTPALIMH TIPAB HA HEJBMKUMOE UMYIIECTBO U CHCIOK C HUM SIB-
asaroress Koncturynuss PO, 'K PO, 3akoH o perucrpauuu, apyrue
dbenepanbHbIC 3aKOHBI U W3/1aBa€Mble B COOTBETCTBUU C HUMH HUHbBIC
HOpPMATUBHBIE MpaBOBbIe akThl PD. B ciydasx, yCTaHOBJIECHHBIX 3a-
KOHOM O perucrtpauuu, akramu lIpesunenra PO u akramu llpasu-
TesibeTBa PO, mpaBOBYI0 OCHOBY rOCYJapCTBEHHON PETUCTPALMA IPAB
COCTABJISIFOT TaK)KE€ HOPMATHUBHBIE MPABOBBIE aKThl (PeaepaibHOro Op-
raHa UCIOJHUTEIBHOUN BIIACTHU, YIIOJITHOMOYEHHOTO HA OCYLIECTBICHUE
(GyHKIMNA T0 HOPMATUBHO-TIPABOBOMY PETyJIUPOBaHUIO B chepe Bee-
Huss EI'PH, rocynapCTBEHHOW perucTpauuy IpaB Ha HEIBUKUMOE
MMYIIECTBO U CIEJOK C HUM, INPEIOCTABIICHUS CBEICHUM, COJEpXKa-
muxcst B EI' PH.

OCHOBHBIM HMCTOYHHMKOM MPAaBOBOTO PETYyJIUPOBAHUS TOCyap-
CTBEHHOW PETMCTPALMHU ITPAB HA HEABMKUMOE UMYILIECTBO U CHEIOK C
HuMm sBisietcss 'K PO, B wactHocTH, cT. 8.1 «l'ocynapcTBeHHas peru-
CTpauMs MpaB Ha UMYLIECTBO». JlaHHAsg HOpMa pacpOCTPaHAETCA Ha
peructpanuio B pasnuuHbix peecrpax: B EI'PH, B Enunom rocynap-
CTBEHHOM peecTpe FOPHANIECKHX JIHI] H T. 1.2

['ocynapcTBenHast peructpauust npas, Beaenue EI'PH u npemo-
CTaBJICHUE CBeAeHuU, coaepxkamuxcs B EI'PH, ocymecTBistorces

2! Bepsenxo P. C. KommenTapuii k cT. 8.1 I'paxganckoro kojaekca PD //
BectHuk s3xoHOMHUYeckoro npasocyaus. 2019. Ne 11, 12.

20 IIPUMEHECHUH CYJaMU HEKOTOPBIX MOJIOKEHUN pazaena | yactu nepBout
I'paxxnanckoro konekca Poccuiickont @enepanuu : Iloctanosienue Ilnenyma
BepxoBuoro Cyna P® ot 23.06.2015 Ne 25 // Poccuiickas rasera. 2015. 13
UIOHS.
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ynosHoMoueHHbIM [IpaButensctBom PD denepaibHbIM OpraHoM uc-
MOJIHUTEJIbHOW BJIACTU U €r0 TEPPUTOPUAIIBHBIMU OpPraHaMu. Takum
OpraHoM B HacTosiiee Bpems siBisieTcss deaepanbHas ciykba rocy-
JAPCTBEHHOI perucTpanuu, kagacrpa u kaprorpaduu (Pocpeectp)™.

JIaHHBI OpraH OCYILIECTBJISIET PETUCTPALUIO MPAB HA HEIBUXKU-
MO€ UMYIIECTBO U BBIMOJHAET (DYHKIIUU 110 OpraHU3alluu €IUHOU CH-
CTEMBbI TOCYJAPCTBEHHOIO KaJacCTPOBOTO y4yeTa HEJIBUKUMOIO HUMY-
niectBa. Takum 00pa3oM, OJIMH U TOT K€ OpraH OCYIIECTBISAET U Ka-
JACTPOBBIM ydeT OOBEKTOB HEABMKMMOTO HMYIIECTBA, U PETUCTPA-
11O TIpaB Ha HUX. MHpopmanus 060 00beKTax U IpaBax Ha HUX BHO-
curcs B ET'PH.

He Bce ydeHble MOAAEPKUBAKOT UACK OPTaHU3ALMOHHOIO U HOP-
MaTHUBHOTO OOBEIMHEHHUSI ydyeTa OOBEKTOB M PETHUCTPAIMU MpaB Ha
Hux. Tak, B. A. AnekceeB NUILIET, 4YTO NPU TAKOM IOJIOKECHUU JIEIT
«OCHOBHOMW 3a/1a4€l SIBJISIETCSI COXPAHECHUE FOPUIMYECKOW M IPOLEC-
CyaJIbHOM CaMOCTOSITEIbHOCTH (DYHKIIUM ydeTa OOBEKTOB HEIBUKH-
MOCTH U TOCYJIAPCTBEHHOW PETUCTPALMU NIPAB HA HUX. JTA CAMOCTOS-
TEJILHOCTh JOJIKHA BBIPAXATHCA B CIEAYIOIIEM: ... PELICHUSA O Ka-
JTACTPOBOM YYETE€ U O PETUCTPALMU IIPAB JOJKHBI IPUHUMATHCS pa3-
HBIMU CYOBEKTaMHU (OpraHaMH, YUpPEKICHUSMH), HaXOIAIIUMHCS B
eauHoOM cucreme Pocpeectpa; ... pelIeHUME O KaJaCTpPOBOM YUETe
JIOJDKHO TPEAIIECTBOBATh PELMICHUIO O PETUMCTPALMM IIPaAB; ... peuie-
HUE O KaJIaCTPOBOM YUe€T€ OOBEKTa JOJKHO MUCXOJUTh UCKIIOYUTEIb-
HO U3 (PU3NYECKUX CBOWCTB mocieaHero. B pamkax paccMoTpeHus
BOIIPOCAa O KaJacTPOBOM YYETE HEIOIYCTUMO HCIIOJIb30BaTh TAKHUE
KPUTEPHUH, KaK 3aKOHHOCTh CO3JaHUsI 00BEKTa U BO3MOXKHOCTh PErU-
CTpalMu MpaB Ha Hero»™".

OnHoBpeMeHHAasi TOCYIapCTBEHHAsl perucrpanus npasa coo-
CTBEHHOCTH M CHEJIOK: NMPaBOBOe 3HAYECHHE U NMPABOBasi HeO0XO-
JTUMOCTD.

20 denepanbHON Cy)k0€ rocyaapCTBEHHOW pETrHUCTpalluM, KajaacTtpa |
kaprorpaduu : [loctanosnenne [Ipasutenscta PD ot 01.06.2009 Ne 457 // C3
P®. 22.06.2009. Ne 25. Ct. 3052.

>4 Anekcee B. A. Konuenmust rocy1apcTBEHHON pEerucTpanuu mnpas Ha
HEJBMKUMOCTL B Poccuiickoit @enepanun : monorpadus. M. : Bonrepc Kiy-
Bep, 2011. C. 40-41.
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denepanbHbIM 3aKkOHOM OT 7 Mast 2013 r. Ne 100-®3* 6buIa OT-
MEHEHA, 32 HEKOTOPBIMH MCKJIIOYECHUSMHU, CYIIECTBOBABIIAs PaHEE
Oe3yciioBHasi 0053aTENbHOCTh PETUCTPALIMU CAEJIOK C HEIBHKUMBIM
UMyIIeCTBOM. TakuMm 00pa3oM, Obljla OTMEHEHA CUCTeMa JBOWHOM
rOCYJIapCTBEHHOW PETrHCTpaliy, KOrja B OTHOIIEHUM OOBEKTOB He-
JIBIDKMMOCTH 00s3aTEIbHOM PETHCTpaIlid TOJJICKAIN W IIpaBa, H
CHEIKH.

Bonpoc o 1enecoo0pa3HOCTH ABOMHOM PErucTpaiiid BO3HUK M3
JIBOMCTBEHHOW MPAaBOBOW MPUPOAbI TOCYAAPCTBEHHOW PETUCTPALUU
CoOmroieHue mponeaypbl ToCy/1IapCTBEHHOM pEerucTpaiy mpaBa Jie-
JA€T W3JUIIHUM OCYIIECTBIEHUE PETUCTPALUH CIICJIIOK, MOCKOJBKY
JTOKYMEHT, BBIPXKAIOIIUN COJIEPKAHUE CHIEIIKU, 00SI3aTEIbHO MPUCYT-
CTBYET IPU PETUCTPALINU npaBa26

JIBoiiHast perucrpauus CAEI0K U MPaB UMEET UCTOPUUYECKYIO OC-
HOBY. «... BO BpeMs NOATOTOBKHM NepBOHaudasibHOro tekcra 'K ero
pa3pabOTUUKN UCXOAWIIM U3 TOTO, UTO TOCYJAPCTBEHHAsI PErUCTpaIlysl
CIEJIOK C HEIABWKMMOCTBIO JOJDKHA OblJIa MOJAMEHUTh MX HOTapHaib-
HOE€ YJIOCTOBEPEHHUE M TEM CaMbIM CJIY>KUTh LIEJISIM 3alIUThl Y4aCTHHU-
KOB 3THX CJIICJIOK OT Pa3JUYHbIX OIIUOOK. ... BIIOCIEJCTBUH ... BBISAC-
HWJIOCh, YTO JOCTH>KEHHUE 3TOM LEIU MOCPEACTBOM PETUCTPALIUU ClIE-
JIOK HEOCYUIECTBUMO: PETUCTPUPYIOIMIME OPraHbl HE PACIOJIATAOT
BO3MOKHOCTBIO ... YCTAHOBUTH COOTBETCTBHE MEXKIY MX (CTOPOH —
IIPYM. aBT.) BHYTPEHHEHN BOJIEH U BOJICU3BSIBICHUEM, IOHUMaHUE UMHU
CyTH COBEpIIAEMOMN CJIeJIKH, BBIICHUTh MX MOTHBBI M I1I€JIH, pa3bsic-
HUATh YYaCTHUKAM CJICJIKW TPABOBBIC MOCJIEICTBUS COBEPIIAEMOTO
UMH IOPUANYECKOTO JICUCTBHS U T. . 3a7a4a 1Mo 00eCeYEHUIO 3alllx-
ThI MIPAaB U 3aKOHHBIX UHTEPECOB COBEPIIAIOIINX CIEIKY JUII, 0 HOP-
MUPOBAHUIO UX BOJM U €€ COTJIACOBAHUIO C TPEOOBAHUSIMU 3aKOHA
BBITIOJIHAETCS B HEOOXOAUMBIX CITydasiX UMEHHO HOTapI/chaMI/I>>27.

> O BHeceHUM M3MEHEHUH B noapasnensl 4 u S5 pazaena [ vactu nepBoi u
cratbto 1153 vactu tpetheit ['paxnganckoro koaekca Poccuiickoit denepanuu :
denep. 3akoH ot 07.05.2013 Ne 100-®3 (pen. ot 28.12.2016) // C3 PD.
13.05.2013. Ne 19. Cr. 2327.

2 JI3yueBa M. P. 3akoHomarenpbHOE 0OECII€UeHHE TOCyIapCTBEHHON peru-
CTpallM¥ MPaB Ha HEJABMKUMOE MMYIIECTBO M CIEJOK C HUM: aBTOped. IuC. ...
KaHa. 1op. Hayk. M., 2004. C. 23.

*" Hosukos K. A. I'ocynapcTBeHHast perucTpauusi npaB Ha HEIBUKHAMOE
VMMYILECTBO: MPEANOCHUIKH, LEIU U TJIABHBIC MPUEMBI UX JOCTHUXEHHS : MOHO-
rpadus. M. : [Ipocmekr, 2019. C. 96.
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CMBICTT PETHCTPALIMK CAEIOK COCTOUT B TOM, UTO 0053aTelIbCTBA
CTOPOH MO CAEJNKE BO3HUKAIOT IOCIE €€ TOCYJapCTBEHHOM perucrpa-
un. COOTBETCTBEHHO, MpaBa U O0SA3aHHOCTH CTOPOH IO CIEIKE TaK-
YK€ BO3HHUKAIOT IOCJIE €€ TOCYJapCTBEHHOMN perucrpaunu. Ha npakrtu-
K€ DTO YacTO IMOPOXAAI0 NPAaBOBYK HEOIPEIEICHHOCTh, KOTa,
HanpuMmep, Mociie MOANMUCAHUS CTOPOHAMU JOTOBOpPa KYIUIA-TIPOAAKHU
KBAapTHUPbI, MPOJIABEI] NIEPEIaBaJl KBAPTUPY BO BJIAJCHUE U MOJIb30BA-
HUE€ TOKYIIATENl0, a TOT, B CBOK O4YEpEdb, OIIAYMBAI CTOMMOCTH
KBapTUpbl. [Ipu 3TOM pHUCK CiydyalHON THOENH WIM TOBPEXKICHUS
UMYIIECTBA MO-NIPEXKHEMY HEC MPOJABEILl, TaK KaK OH OCTaBaJics CcOO-
CTBEHHUKOM (pErucTpanus CICJIKUA U PEerucTpanus npaBa mpoucXoIu-
JIY, KaK MpaBWIo, OJJHOBpeMeHHO). He MeHbIIe pUCKOB HEC U MTOKYTIa-
T€JIb: MPU CIYYAHOM YHHYTOKEHHUM KBApPTHUPHI OH MOT JIMIIb B3bIC-
KaTh C MPOJIABLA YIUIAYEHHYIO JCHEKHYIO CYMMY.

[IpaBOBBIM MOCIEACTBUEM TOCYNAPCTBEHHOW PETUCTPALMUA AOTO-
BOpa SIBJISIETCS OINPENCIICHUE MOMEHTA €ro 3aKIIOYCHMS, YTO BAKHO
JUISL OMPENICIICHUSI MOMEHTA, KOTla CTOPOHBI 00s13aHbI TTOJTHOCThIO KC-
MOJIHUTH JO0TOBOpP. O0s3aTEILCTBA IO TTOJTHOMY MCIIOJIHEHHUIO JI0TOBO-
pa BO3HUKAIU HE C MOMEHTA MEPEJAYU BEIHU U €€ MOJHOM OIJIATHI, a C
MOMEHTA rOCYIApCTBEHHOM PETUCTPALMU JOTOBOPA U MEPEXOA ITpaBa
COOCTBEHHOCTH. bbIBanm cutyaruu, npu KOTOPHIX HE MOrja OBITh
OCYILIECTBJIEHA OJHOBPEMEHHAS TOCYJapCTBEHHAS] PETUCTPALUS IO O-
BOpa M Iepexojia mpaBa coOCTBEHHOCTU. OJHOBpEMEHHAsI pEerucTpa-
1S OCYIIECTBISLIOCHh TOJIBKO TOTJd, KOT/Ia B TEKCTE JOrOBOpa OBLIO
yKa3aHO, YTO CTOPOHBI BBINMOJIHUIN CBOM OOA3aHHOCTH /IO 3aKJIIOYe-
HUSI IOTOBOpa KyIUIM-TIpoAaxu. Eciu ke, HanmpuMmep, NMpeaycMaTpu-
BaJIach OIIaTa MOCJE 3aKJIOUYEHUS JOroBopa (a 3To ObIJI MOMEHT €ro
rOCYJIapCTBEHHOW PETUCTPAIMHU), TO MOMEHTBHI PETHCTPAIlU CHCJIKU
HE COBNAJaId C MOMEHTOM PETUCTPALlAH MIEPEX0/IA MTPaBa, MOCKOIbKY
CTOPOHBI 00513aHbI OBUIM MPENOCTABUTH B OPTraHbl rOCYJapCTBEHHOMU
pEerucTpalu JTOKYMEHTHI, MOATBEpKAaomue (akT pacueTa. AHaJo-
rU4yHas CUTyalus OblIa TakKe B CllyyasX, KOTJa B JIOTOBOpE ObLIO
yKa3aHO, 4YTO OOBEKT IMepeNaeTcs IMOocCie 3aKJIIOUYEeHUs JOTroBOpa.
Ecnu ke paccmarpuBarh BONPOC JBOMHON PErUCTPAIIMUA C TOYKH 3pe-
HUS COJEpKaHUs MpaBa COOCTBEHHOCTH, TO MOXXHO 3aMETHUTh, UYTO Y
npojaBlia (COOCTBEHHMKA), HAPUMEP, KUJIOTO MOMEIIEHUs, 10 MO-
MEHTa PETUCTpAIlMU CHICJKH W Tepexojia MpaBa COOCTBEHHOCTH HE
OCTaBAJIOCh HU OJIHOTO W3 MPaBOMOYHUM (BIaJCHUS, MOJIb30BaHUS U
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pacniopsikenust). [lokynarens ke — He COOCTBEHHUK — BJIQJIEI U TOJIb-
30BaJICS IMOJYYEHHBIM IO JOTOBOPY KYIUIM-TIPOAAXH HEJIBUKUMBIM
UMYILECTBOM, HO PaclopsiKaThbesi UM ObLT HE BHpaBGZS.

[Ipotecc ABOMHOM TOCYJApCTBEHHOW PETUCTPALIMA W CICIIKH, U
nepexojia mpasa no AOrOBOPY ObLT UPE3MEPHO YCIIOKHEH, 3aTAHYT BO
BPEMEHU U TPeOOBaJl OT CTOPOH CHEJIKH JOIMOJHUTENbHBIX MaTepu-
aJbHBIX 3aTpat U ObLI CKOpee PopMaIbHbIM, YEM HEOOXOUMBIM.

[ToaTOMy B HacTosiliee BpeMsi, OOJIBIIMHCTBO CAEIOK C HEJBUKHU-
MBIM HMMYILECTBOM HE IOJUIEKAT TOCYJAPCTBEHHOW pPETUCTpaluu, B
YaCTHOCTH HE PETUCTPUPYIOTCSA JIOTOBOPHI KYIUIM-TIPOJAKH HEJBU-
KMMOT'O UMYLIECTBA.

O0mmii MOPAIOK roCyIapCTBEHHON perucTpanuu npasa coo-
CTBEHHOCTH HA HeABUKUMOE UMYIIECTBO.

Cormacno n. 1 cr. 14 3akoHa 0 perucrpauuu rocygapCTBEHHAs
perucTpanus NpaB OCYLIECTBISIOTCA HA OCHOBAHUM MOCTYIHBIIMX B
OpraH roCyJIapCTBEHHOW PErMCTpPallii B YCTAHOBJIEHHOM IOPSJIKE 3a-
SBJICHUS (32 MCKJIIFOYEHUEM YCTAHOBJIEHHBIX 3THM 3aKOHOM CIIy4acB)
Y JOKYMEHTOB.

3asBIeHUE MOXKET OBbITh MOJAHO KaK Ha OyMa)XXHOM HOCHUTEJE, TaK
U B GOpMeE 3JIEKTPOHHBIX IOKYMEHTOB.

3aKOHOIaTeIb ONPEAEISIET HCUEPIIBIBAIOIINI ITEPEUYCHb TOKYMEH-
TOB, MPEIOCTABIISIEMBIX HA TOCYIAPCTBEHHYIO pErucTpannio. B ciyyae
COOTBETCTBHUSI JOKYMEHTOB TPeOOBAaHMSIM 3aKOHOJATEIbCTBA, UCTpE-
OOBaHUE AOMOJHUTEIBHBIX JIOKYMEHTOB HE JIOIYCKAaeTCsl.

B 4. 2 cr. 14 3akoHa 0 perucrpauuu 3aKpernyieHbl OCHOBaHUS JJIs
OCYLIECTBIICHHS TOCYJaPCTBEHHOW PETUCTPALlMU NpaB (HAPUMED, AK-
Thl, W3JAHHBICE OPraHaMU TOCYJAPCTBEHHOM BJIACTU WJIM OpraHaMH
MECTHOTO CAMOYMPABJIEHUSI W YCTAHABJIMBAIOIIME HaJIMYWE, BO3HUK-
HOBEHHUE, MEPEX0JI, MPEKPAIICHUE MpaBa WM OTPAaHUYEHHUE IpPaBa U
oOpeMeHeHre 00bEeKTa HEABUKUMOCTH; JOTOBOPHI U JPYTUE CIEIKHU B
OTHOILIEHUW HEJBWKHUMOIO HMYIIECTBA, COBEPUIEHHBIE B COOTBET-
CTBHM C 3aKOHOJATEJIbCTBOM, JIEMCTBOBABIIMM B MECTE PACIOJIONKE-
HUS HEJIBIYKUMOTO UMYIIIECTBa HA MOMEHT COBEPIICHHS CIICIIKH).

B n. 1 cT. 16 3akoHa 0 peructpauuy HEIBUAKUMOCTH YCTaHOBJIEC-
HbI CPOKH (B 3aBUCHUMOCTH OT CUTYyalHUH OT IISATH A0 JBEHAALATH pa-
O00uYMX JIHEH), B TE€UEHUE KOTOPBIX OCYLIECTBIAETCS TOCYdapCTBEHHAS

?® Mozuuukas E. JI. IIpaBoBBIE MOCIEACTBUS TOCYAAPCTBEHHOW PETUCTpPA-
MU Kyroii-nipoaasku xkuibs // FOpuct-IIpaBoBens. 2007. Ne 2. C. 12.
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peructpanus mnpas. B m. 2 TO# e cTaThH yCTAHOBJIEHA JaTa rocyaap-
CTBEHHOM perucrtpauuu mnpas: gara BHecenus B EI'PH 3anucu o coort-
BETCTBYIOIIEM IpaBe, 00 OrpaHUYCHUU MpaBa Wi 0OpEeMEHEHUN 00b-
€KTa HEJIBUKUMOCTH.

P. C. beB3enko cmpaBeqIMBO oOpalaeT BHHUMaHHUE Ha TO, YTO
IIPaBO HA HEIBMKUMOCTH JOJDKHO BO3HUKATH MIPU YCIOBUU BHECECHUS
3allMCU B PEECTP, HO CO JIHS MOJAYM 3asBJICHHUS O BHECEHHUM 3aIlHCH.
DTO MO3BOJUT PELIUTh TPOOJIEMY TaK HA3bIBAEMOT'O PErUCTPAIUOHHO-
ro pa3pbiBa — IPOMEKYTKA BPEMEHHN MEXKIY NTOJAYEH 3asIBJICHUS O pe-
TUCTPAIIMY U BHECEHUEM 3aINCH B peeCszg. B Hacrosiee Bpems cTo-
pOHAa CAEIKU, OKUAI0IIasi HACTYIJICHUs MPaBoBOro 3(pdekra oT BHE-
CEHHS 3aIlUCH, 3aKOHOJATEIBbHO HE 3aIIUIIEHA OT HETAaTUBHBIX IT0-
CJICACTBUM, OOpa3ymoIIUXCS B MEPUOJ PETUCTPAIMOHHOIO pa3phiBa.
Hanpumep, CTOPOHBI 3aKIOYUIM JOTOBOP KYIUIM-TIPOJAKU HEIBH-
KHUMOCTH, oOpaTtwiinch B PocpeecTp 3a rocy1apCTBEHHOM perucrpa-
IMeW mepexoja MmpaBa U B PETUCTPAIMOHHBIN pa3pbiB HA OOBEKT J0-
roBopa (ToKa ere UMYIIECTBO PO/IaBia) ObLT HAIOXKEH apecT

CormacHo n. 1 cr. 28 3akoHa 0 perucTpanuu rocyIapCTBEHHAs
perucTpanusi BO3HUKHOBEHHS WJIM TEPEXoAa IMpaB Ha HEABHKUMOE
MMYIIECTBO YIOCTOBEPAIOTCS BhIUCKOM n3 EI'PH.

Konmponwsnoie 6onpocoi

1. IToHsiTHE ¥ HWCTOYHUKHU TPABOBOTO PETYJIMPOBAHUSA TOCYHAp-
CTBEHHOM PErMCTpalyy MPaB HA HEJABMKUMOE UMYIIECTBO U CIIEJIOK C
HUM.

2. Opranbl rocyJapCTBEHHOW PETUCTPAIMK MTPaB Ha HEJBUKUMOE
UMYILIECTBO U CAEJIOK C HUAM.

3. [IpyHUMIBI TOCYJAPCTBEHHONW PETHCTpPALMM IpaBa COOCTBEH-
HOCTH.

4. OnHOBpeMEHHasi TOCyJapCTBEHHAsl perucTpaius mnpaBa cooO-
CTBEHHOCTH U CJIEJIOK: IPABOBOE 3HAYEHUE W IpaBOBas HEOOXOIH-
MOCTB.

5. O0uuii MOpsAIOK TOCyAapCTBEHHON pErucTpaiuu mnpasa coo-
CTBEHHOCTH Ha HEJBUKUMOE UMYIIECTBO

?® Bessenxo P. C. Kommenrapuii k cr. 8.1 I'paxganckoro xogekca PO //
Bectauk sxonomuaeckoro npaBocyaust. 2019. Ne 11, 12 // CIIC T"apant. 2020.
% Bessenxo P. C. Kommenrapuii k cr. 8.1 I'paxganckoro kogekca PO //
BectHuk skoHoMuueckoro npasocyaus. 2019. Ne 11, 12 // CIIC I'apanrt. 2020.
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I'JTABA 4. IPUBHAHME IIPABA COBCTBEHHOCTH
HA CAMOBOJIBHYIO ITIOCTPOMKY

NHCTUTYT CAMOBOJIBHOM ITOCTPOMKHU BO3HUK B HAILIEW CTPaHE €Ille
B cepenune 20 Beka. Celyac OH COXPaHSIETCS, B HEKOTOPBIX JPYTUX
ctpanax ObiBiIero CoBerckoro Coro3a. B pa3BUTBIX cTpaHax HUHCTH-
TyTa CaMOBOJIbHOM MMOCTPOMKH HE CYIIIECTBYET.

B Hay4HOU nuTepaType BEAYTCS CIIOPbl OTHOCUTEIBHO ITPABOBOM
MIPUPOJIBI U OPUANYECKON CYIITHOCTH CAMOBOJIBHOU IMIOCTPOUKH.

C ogHOM CTOPOHBI, CAMOBOJIBHOE CTPOUTEIHLCTBO HAPYIIAET yCTa-
HOBJICHHBIC HOPMBI M MPABUIIA U, CIEIOBATEIBHO, CAMOBOJIBHOE CTPO-
WUTEIIbCTBO — MpaBoHapymeHue. C Apyrol CTOPOHBI, CaMOBOJIBHOE
CTPOUTEIJIBCTBO MPU3HAETCS JACHCTBYIOIIUM 3aKOHOJATEILCTBOM B Ka-
4eCTBE CIIoco0a MpUOOpETEHNUs MpaBa COOCTBEHHOCTH.

be3yclioBHO, CaMOBOJIBHOE CTPOUTENBCTBO — IPOTHUBOIIPABHAA
NEeATEeIbHOCTh, HAIlpaBJICHHAass Ha CO3JaHue OOBEKTa HEJIBUKHUMOIO
MMYILIECTBA, B MPOLECCE KOTOPOU HAPYIIAKOTCA YCTAHOBJIEHHBIC JICH-
CTBYIOIIMM 3aKOHOJATEIBbCTBOM HOPMBI. CaMOBOJIBHOE CTPOUTENb-
CTBO MMEET BCE BJIEMEHTHI COCTaBa MpaBoHapyuieHus. Ha to, uto ca-
MOBOJIBHOE CTPOUTENBCTBO MPECTABISAECT COOOW MpaBOHAPYIIEHUE, a
00SI3aHHOCTH MO CHOCY CAMOBOJILHOM MOCTPOUKHM — CAHKIIHIO 32 TaKOE
MIpaBOHAPYIIICHUE, HEOTHOKPATHO oOparian 1 KOHCTUTYITMOHHBIN Cy T
P®>'. Ha srtoM ocHOBaHHH HEKOTOPBIMU YYEHBIMU KaTErOPUYHO
MPEIIaraeTcs UCKIOUYUTh UHCTUTYT CAMOBOJIBHOM MOCTPOMKH M3 3a-
KOHOJIaTeJIbCTBA, TaK KaK MpaBOHAPYIIEHUE JOJDKHO BJIEYb 3a COOOM
JIMIIb OJTHO MPABOBOE IMOCIIEICTBUE — OTBETCTBEHHOCTb.

Bwmecrte ¢ Tem, caMOBOJIbHAs MOCTPOMKa, OyAydYn OOBEKTOM He-
JIBMXKMMOT'O UMYIIIECTBA, OTHOCUTCSI K YUCITY OOBEKTOB, KOTOpPHIE 00-
JIaIat0T BBICOKOW 3KOHOMHUYECKOM M, YaCTO, COLUAIbHON LIEHHOCTHIO.
[TosToMy apyras rpyniia y4eHbIX TOBOPUT O TOM, YTO UHCTUTYT CaMO-
BOJILHOW MOCTPOMKHU JOJDKEH OBITh COXpaHEH M, 00jiee TOTro, CleayeT
MAaKCUMAJIbHO YIPOCTUTH MPOLEAYPY JETAA3alMU CAMOBOJIBHOM IO-
cTporiku. ClIeACTBHEM BO3BEJICHUSI CAMOBOJIbHOW MOCTPOUKH JOJHKHO
OBITH NMPU3HAHUE MTPaBa COOCTBEHHOCTH Ha HEe.

31 06 oTKa3e B MPUHATHH K PACCMOTPEHHIO KaI00bI IpakIaHnHa TeMHOBa
Omnera I'puropbeBuya Ha HapyLIEHHE €r0 KOHCTUTYLIMOHHBIX MpaB CTaTben 222
['paxxnanckoro kojnekca Poccuiickoit @enepanuu : Onpenenenne Koncruryuu-
onHoro Cyna P® ot 24.03.2015 Ne 658-0 // CIIC Koncynbrantllntoc. 2020.
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[IpakTrka mpUMEHEHUSI HOPM O CaMOBOJIBHOW ITOCTPOMKE TaKOBa,
YTO YK€ JIABHO WHCTUTYT CAMOBOJIBHOM MOCTPOMKHU CTal PAJIOBBIM
CIIocoOOM TPHUOOpPETEHUsI TTpaBa COOCTBEHHOCTH, a HE MCKIIFOUUTEIb-
HBIM, KaK 3TO ObUIO 3aJyMaHoO paHee. MHorga mpoiie Jieraan3oBaTh
CaMOBOJIBHYIO TIOCTPOMKY, Y€M CTPOUTH OOBEKT HEABUKUMOCTH, CO-
Osro/1ast Bce TpeOOBaHUSI K CTPOUTEILCTBY U MOJIydass HEOOXOAUMbBIE
pazpeuieHnss. QaKTUYECKU UHCTUTYT CAaMOBOJIBHOM IIOCTPOMKH pac-
CMaTpUBAETCS KaK CPEJACTBO MPEOJOJICHUSI OIOPOKPATUYECKUX MPOIIe-
yp TIPU MOJIYYEHUH PA3PELICHUS HA CTPOUTEIBCTBO.

[To MHEHHMIO HCCIEMIOBATENCH, CAaMOBOJIbHAS TTOCTPOMKA KaK CIIO-
co0 mpuoOpeTeHus IpaBa COOCTBEHHOCTH JOJKHA MMETh HCKIIFOYH-
TeJIbHBIN XapakTep. [Ipu3HaBaTh mpaBO COOCTBEHHOCTH HA CaMOBOJIb-
HYIO TOCTPOWKY MOHO JIMIIb B CJIy4ae, KOrjla OTCYTCTBYIOT WU
yCTpaHEHBI (€cin ObLIIM) HAPYIICHHS CTPOUTENBHBIX W TPATOCTPOU-
TEJIbHBIX HOPM M TIPABUJI, @ IPEMATCTBUEM JJIsl IPU3HAHUS TIpaBa co0-
CTBEHHOCTH CJTy>KaT JIUIIL (DOpMaJIbHbIE OCHOBAHMUS

B. A. AsnekcceB, 3amaBas BONPOC, I 4ero HyxHa cT. 222 T'K
P®, paccyxnaer cieayromum oopazom. C 0HON CTOPOHBI, OHA HYX-
Ha JUIS peaiu3allii T'Pa)XKJaHCKO-MPABOBBIX IOCIEICTBUI 3a COBEp-
HIEHUE IO CYTU aAMUHHUCTPATUBHOIO HapyLICHUs (HAPYILICHUSI CTPOU-
TEJIbHBIX HOPM U MPaBWJI, IPABUJI UCTIOJIb30BAHUS 3€MEIIBHOTO y4acT-
Ka HaXOJATCSA BHE MUIOCKOCTH TPa)KJaHCKOTO TpaBa). TakuM rpakiaH-
CKO-TIPABOBBIM ITOCJICICTBUEM SABJISETCA TO, YTO JULO, OCYLIECTBUB-
IIe€ CaMOBOJIBHYIO MOCTPOMKY, HE MPUOOpETAeT Ha HEe MpaBoO COO-
CTBEHHOCTH, OHO HE€ BIIPaBE PACHOPSKATHCS MOCTPOMKON — Mpoja-
BaTh, JAPUTh, CAABATh B apEHY, COBEPIIATh APYTHUE CACIKU. BMecTe ¢
TE€M, 3TO MOCJIEACTBUE U TaK OYEBHUIHO: €CIIU OOBEKT MOCTPOEH HE B
COOTBETCTBUU C TPEOOBAHUSIMH, HA HETO HE MOXKET BOZHUKHYTH MPABO
COOCTBEHHOCTH M B OTHOIIEHHH HETO HE MOTYT COBEPIIATHCS CHIEIIKH,
MOTOMY YTO PacCopsiKaThCd 00BEKTOM MOXKET TOJIBKO COOCTBEHHUK.

JlpyruM mpaBoOBBIM MOCJIEACTBUEM BO3BEICHUS CAMOBOJIBHOM MO-
CTPOVMKHU SABJISIETCSI CHOC 00BeKTa. J[J1 3TOro Takxke He Hy>KHa CIEelH-
anbHasg Hopma cT. 222 'K P®, notoMmy 4TO eciv, Hanpumep, 00ObEKT
BO3BEJICH Ha YY)KOM 3€MEJIbHOM y4acTKe, TO U30aBUTHCS OT TaKOTO
00BbEKTa MOXXHO TPY MOMOIIM HETaTOPHOTo ucka. Ecnu ke caMOoBOJIb-
HOE CTPOUTEJILCTBO MPOU3BEICHO O3 pa3pellieHs] Ha CTPOUTENBCTBO,

% Casuna A. B. IIpaBoBOil PEXUM CaMOBOJBHOI MOCTPOMKH: aBTOped.
JucC. ... KaHa. op. Hayk. M., 2010. C. 7.
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100 CTPOUTENBCTBO OCYIIECTBICHO C HAPYIICHUEM I'PaJ0CTPOUTEIIb-
HBIX U CTPOUTEIbHBIX HOPM U TIPABUJI, TO 3/I€Ch TPUMEHSIOTCS HOPMBbI
aMUHHUCTPATUBHOIO MpaBa, MOCKOJIbKY B JAHHOM CIIy4ae pedb HJIET
0€3yCI0BHO 00 aIMUHUCTPATUBHOM MPABOHAPYIIICHUU.

[TosTOMYy y4YeHBI MPUXOIAUT K BBIBOJY, UTO OCHOBHOE Ha3Haye-
Hue cT. 222 'K PO — ycraHoBieHHE CNIENUATBLHOTO OCHOBAHUS IS
BO3HUKHOBEHMSI MpaBa COOCTBEHHOCTH Ha OOBEKT CaMOBOJIBHOTO
CTpOI/ITeJIBCTBa33.

Cormacno n. 1 cr. 222 'K P® cam0BOJIbBHBIMHA IOCTPOMKAMH SIB-
JISIFOTCS 3[JaHUE, COOPYKEHHUE WIIA APYroe cTpoeHue. BBuay HeomHO-
3HAYHOCTU TOHWMAaHUs JAaHHBIX KaTeropuil (31aHue, CTPOCHHUE, CO-
OpPYKEHHE) YYEHBbIE B OCHOBHOM CXOJSITCS BO MHEHUHU, YTO CAMOBOJIb-
HOW TMOCTPOUMKOHN CcClIeNyeT CYUTaTh JTI000H OOBEKT HEIBHKHUMOIO
MMYILECTBA.

Takum oOpazoM, 0OBEKTaMH, KOTOpPbIE MOTYT OBITh TNPH3HAHBI
CaMOBOJIbHOW MOCTPOMKOM, SBJISFOTCS:

A. 31aHus, CTPOEHUS U COOPYKEHHUS.

b. O0BeKThI HE3aBEPIIIEHHOTO CTPOUTEIHCTBA.

B. CamoBoJsibHasg pEKOHCTPYKLIMS H MEPEIUIAaHUPOBKA, Iepe-
YCTPOMCTBO (TIEpe0oOOpyI0BaHNE) HEABMIKUMOTO MMYIIECTBA, €CIIH B
pe3yJibTaTe PEKOHCTPYKIIMU WM MNEPEIVIaHUPOBKHU, MEPEYCTPOMCTBA
(mepeobopyaoBanusi) MosBisieTcsl HOBBIM 00bekT (1. 28, 29 Ilocra-
HoBJieHus [lnmenymoB BepxoBHoro Cyaa P® u Beiciiero ApOurtpax-
Horo Cyma P® ot 29.04.2010 Ne 10/22 «O HekoTOpbIX BOMIpoOcax,
BO3HUKAIOIINX B CYJIeOHON MPAKTUKE MPU Pa3pellieHUuu CIIOPOB, CBSI-
3aHHBIX C 3alIUTON MpaBa COOCTBEHHOCTH W APYTUX BEIIHBIX IMPaB»
(maiee o Texcry — [IIIBC 1 BAC Ne10/22)>).

Cozganve HOBOro O0BEKTa — U3MEHEHUE XapaKTEPUCTHUK, UHIU-
BUIYAJIU3UPYIOMIUX OOBEKT HEABMKUMOCTU (HAampuMep, BBICOTHI,
IJIOIIA/IN, 3TAXKHOCTH), MEPEILUIAaHUPOBKA MPEJICTABISIET COO0M H3Me-
HEHHE KOH(UTypallun OOBEKTa: MEPEeHOC U pa3dopka Meperopojiox,

3% Anexcees B. A. Jlekuust «CaMOBOJIbHASI noctpoiika» // Pexxum nocryma:
https://Ifacademy.ru/course/8384.

O HEeKOTOPBIX BONPOCAX, BO3HUKAIOUIMX B CYACOHOM MpaKTHKE MpHU paspe-
IIEHUH CIIOPOB, CBSI3aHHBIX C 3aIIMTON MpaBa COOCTBEHHOCTH M APYIMX BEILIHBIX
npas : [Tocranosnenue [Inenyma BepxoBaoro Cyna P® u [Inenyma Boiciiero Ap-
outpaxxaoro Cyna P® ot 29.04.2010 Ne 10/22 // Poccuiickas razera. 2010. 21 masi.
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YCTPOMCTBO JIOMOJHUTEIBHBIX KYXOHb U CaHY3JIOB, PACIIUPEHUE KHU-
JIOi1 ILIOLIAIH 32 CUET BCIIOMOTATEIbHBIX IOMELICHNN H T. 11.°

OOBEKTOM CaMOBOJIBHOTO CTPOMUTENILCTBA HE MOTYT OBITh HOBBIE
IJIONIAJIA, CO3/IaHHBIE B IMPOCTPAHCTBE HMEIONIIETOCA 3/IaHUS B pe-
3yJIbTaT€ €r0 BHYTPEHHEHN MEPETIaHUPOBKHU, B TOM YMCJIE MOSIBICHUS
JOTIOJTHUTENIbHBIX JTAXKEW BHYTPU CYIIECTBYIOIIETO CTaOMIBHOTO
Kapkaca 3/1aHusi. B 3ToMm cilydae DOJKEH pelarbesi BOIPoc 00 u3Me-
HEHUM TUIONIAAM MMEIOIIETrocs OOBbEeKTa, HO HE O NMPU3HAHUM TpaBa
COOCTBEHHOCTH Ha JOMOJHUTEIbHbIE 000COOJEHHbIE IUIOMIAAN B TO-
psake ct. 222 I'K PO,

BpemeHHble TTOCTPONKHU (OOBEKTHl HEKANMUTAIBHOTO CTPOUTEIb-
CTBA) Yallle BCEro HE MPU3HAIOTCS CyJaMHU CaMOBOJIbHBIMHU MOCTPOM-
KaMU U CyJbl OTKa3bIBAIOT B YJIOBJIETBOPEHUU TPeOOBAHUN O CHOCE
TaKHX IMOCTPOEK HA OCHOBAHWM HA OCHOBaHMHU CT. 222 ['K POY.

3aMoIIeHne 3eMeTbHBIX YU4aCTKOB, HMH)KEHEPHBIE CETH, 3a00pHhI HE
UMEIOT CaMOCTOSITEIbHOTO Ha3HAYCHUS, TTIOATOMY CyJIeOHasi MpaKTUKa
B OCHOBHOM TaKX€ HE OTHOCUT MX K CaMOBOJBHBIM MOCTPOMKAM I10
npasuiam cT. 222 I'K PO®,

Kputepusimu i omnpeneneHus: oObeKTa CaMOBOJIBHOTO CTPOU-
TENbCTBA SIBJISIIOTCA CIEAYIOLIME: a) 3€MENIbHbIN Y4acTOK, HA KOTOPOM
OCYIIECTBJIEHA MOCTPOMKA, HE MPEAOCTABJIEH JJI1 CTPOUTEIBCTBA B
YCTAHOBJICHHOM TOpsifike. To €CTh y 3aCTpOMIIKa HET CyOhEeKTHBHO-
ro TPaXXJIAaHCKOTO IIpaBa Ha CTPOUTEIBCTBO HA 3TOM 3EMEIIBHOM
y4acTke; 0) pa3pelieHHOE HCI0JIb30BaHNE 3€MJIM HE JIOMYCKaeT CTPO-
UTEJILCTBO JAHHOTO OOBEKTA; B) HE MOJYyUYEHBI HEOOXOAUMBIE B CUITY
3aKOHA COTJIACOBAHUS, Pa3pelIeHUs; I') HAPYIIEHbI T'PaJOCTPOUTEIIb-
HBIC U CTPOUTEIIHBIE HOPMBI U MIPABHIIA.

JloCTaTOYHO OJHOTO W3 3TUX KPUTEPHUEB JJIsI TOTO, YTOOBI MPHU-
3HaTh OOBEKT CAMOBOJIBHBIM CTPOUTENBCTBOM, IIPU YCIOBHH, YTO pPa3-

3> O COXpAHEHHH TIOMEILCHIS B [IEPCIUTAHAPOBAHHOM U PEKOHCTPYHPOBAHHOM CO-
CTOSTHUH, TIPU3HAHWM TpaBa COOCTBEHHOCTH Ha Hero : Onpenenenue CK 1o rpaykKiancKum
nenam BC PO ot 23.06.2015 Ne 24-KT°15-6 // CI1C KoncynwranTl Iroc. 2020.

% Casenxo JI. Y. CaMOBOIBHAS TOCTPOIiKA : MPOGIEMBI PABOIPHMEHH-
TenpHOM TpakTuku // BectHuk ®denepanbHoro apoOutpaxkHoro cyiaa Cepepo-
Kaskasckoro okpyra. 2005. Ne 5. C. 103.

Pemenne ApOutpaxknoro cyna KamuHuHrpamckoit oOnacTa ot
12.03.2014 no gemy Ne A21-10635/2012 // CIIC I'apanrt. 2020.

% MMocranoBnenne ApOUTpaXHOTO cyna Ypanabckoro okpyra ot 13.03.2019

Ne ©09-835/19 o mey Ne A50-19799/2018 // CIIC T"apanT. 2020.
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pPELIEHHOE MCTOJb30BAHNE 3€MENBHOI0 Y4acTKa, TPEOOBaHUE O MOITY-
YEHUU COOTBETCTBYIOIIUX COTJIACOBAHUM, paspenieHuit u (wim) rpa-
JOCTPOUTENBHBIE U CTPOUTEIbHBIE HOPMbI M MPAaBUJa YCTAHOBJICHBI
Ha J1aTy HaydaJia BO3BEJCHUS WJIW CO3/IaHUSI CaMOBOJIbHOM MOCTPOMKHU
U SIBJISIIOTCSL JEHCTBYIOIIMMHU Ha JIATy BBISBJICHUSI CAMOBOJIBHOM MO-
CTPOMKH.

Cormnacto a03. 2 n. 1 c1. 222 'K PO He sBisieTcs CaMOBOJIbHOM
IIOCTPOMKOW 3JaHHUE, COOPYKEHUE WIIA JIPYrO€ CTPOCHHUE, BO3BEJICH-
HbIE WJIM CO3JaHHbIC C HAPYIIEHUEM YCTAHOBJIEHHBIX B COOTBETCTBUU
C 3aKOHOM OTPaHUYEHUUN HCIIOJIb30BAHUSA 3E€MEJBHOrO Y4YacTKa, €CIIU
COOCTBEHHUK JaHHOIO OOBEKTAa HE 3HAJ U HE MOT 3HATh O JACHCTBUU
YKa3aHHBIX OrPAaHWYEHHU B OTHOUICHHHM NPUHAJJIEHKAIIETO €My 3e-
MEJILHOTO y4yacTKa (Hampumep, Mpu BO3BEACHUU MOCTPOMKHU B OXpaH-
HOM 30HE ra30MpoOBOAOB, IMPU YCIOBUH, YTO COOCTBEHHHUK 3€MEIBHOTO
y4acTKa HE 3HaJl, YTO €ro y4acTOK HaXOJAUTCA B OXPaHHOM 30He)>.

'K PO He ompeaensier ctaTyc cyObeKTa, OCYyIIECTBUBIIIETO CaMo-
BOJIBHYIO TOCTPOMKY. 3aKOHOJATENIbCTBO COBETCKOIro mepuoja (CrT.
109 'K PCOCP) periiaMeHTUpPOBAIIO CTATYyC CaMOBOJIBHOIO 3aCTPOii-
IIMKa, CBOJSl €ro TOJIBKO K rpakJaHaMm. B HacTosiiiee Bpemsi CyObek-
TOM, OCYIIIECTBUBIIIEM CAaMOBOJIBHOE€ CTPOUTEILCTBO, MOXET OBIThH
m000€e PU3NYECKOe U IOPUINYECKOE U0, KOTOPOE HAPYUIUIO yCTa-
HOBJICHHBIE JIJISI TOCTPOMKK TpeboBaHus. HekoTopbie ydeHble OTHOCAT
K CyOBbeKTaM 1 MyOJIMYHO-TIPABOBHIE 06pa3013aHH5{40

Oc0o0eHHOCTH NPU3HAHUS TNPaBa COOCTBEHHOCTH Ha CaMo-
BOJIbHYIO IIOCTPOHKY.

Cornacuo 1. 3 cr. 222 'K P® npaBo cOOCTBEHHOCTH Ha camo-
BOJIBHYIO TIOCTPOMKY MOKET ObITh IPU3HAHO CYAOM (@ B MPEITyCMOT-
PEHHBIX 3aKOHOM CIIy4asix — B MTHOM YCTaHOBJIEHHOM 3aKOHOM TOPS/I-
K€) UCKIIFOUUTEIBHO 3a CJICAYIOIUMH JINIAMU

a) 32 COOCTBEHHUKOM 3€MEJIBLHOr0 y4acTKa, Ha KOTOPOM OBbLIO CO-
3/1aHa CAMOBOJIbHAS ITIOCTPOMKA;

0) 32 UHBIM TUTYJIbHBIM BJIQJICJIBIIEM 3€MEIBHOIO yYacTKa, HA KO-
TOPOM OBLJIO CO3/1aHa CAMOBOJIBHASI MOCTPOMKA JIUIIOM. TUTYIbHBIN

¥ Onpenenenne Bepxosroro Cyma P® or 27.09.2016 mo meny Ne 309-
OC16-5381, A71-15106/2014, Omnpenenenne BepxosHoro Cyma P® or
26.09.2017 Ne 9-KT'17-11 // CIIC T"apant. 2020.

% Casuna A. B. IIpaBoBOil PEeXHUM CaMOBOJIBHOI IOCTPONKH: aBTOpPed.
JC. ... KaHa. 1op. Hayk. M., 2010. C. 19.
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BJIAJICNICL] — JIUIO, Y KOTOPOTO 3€MEJbHBIA YYaCTOK HAXOJUTCS B IO-
YKU3HEHHOM HAacJjelyeMOM BJIQJICHUM WU IOCTOSHHOM (O€CCPOYHOM)
MIOJIb30BAHUH.

VYkazaHHbIE JIMIla MOTYT CTaTh COOCTBEHHUKAMHM CaMOBOJIbHOM
MOCTPONKH MPU OJTHOBPEMEHHOM COOIIOJICHUU CIEAYIOIIUX YCIOBUM:
€CJIM JINIO, OCYILECTBUBIIEE ITOCTPOUKY, UMEET MPaBa, NOMYCKAKOIINE
CTPOUTEJIBCTBO HA JJAHHOM 3€MEJbHOM YYaCTKE COOTBETCTBYIOIIETO
00BbEKTa; €ClU Ha JeHb OOpallleHUsl B CyJ MOCTPONKa COOTBETCTBYET
YCTAaHOBJICHHBIM TpEeOOBAaHUSIM; €CJIM COXPAaHEHHE TMOCTPOMKU He
HapyIIaeT NpaBa U OXPaHIEMbIC 3aKOHOM WHTEPECHI APYTUX JIUI] HE
CO3/IAE€T yTPO3y KU3HU U 3JI0POBBIO IPAKIAH.

[locne mpu3HaHusi mpaBa COOCTBEHHOCTHM HAa CaMOBOJIBHYIO TO-
CTPOMKY COOCTBEHHUK WJIM WHOM TUTYJBHBIA BiajEiCI] 3€MEJIbHOTO
y4yacTka 00si3aH BO3MECTUTh OCYIIIECTBUBIIEMY €€ JIMIY pacXoJbl Ha
MOCTPOMKY B pa3Mepe, ONPEAEIEHHOM CyA0M (KaK MpaBuio, Ha OCHO-
BE CyJIeOHOM IKCIICPTHU3HI ).

[ToMuMO yKa3aHHBIX OCHOBaHUU MPUOOpPETEeHUsI MpaBa COOCTBEH-
HOCTH Ha CaMOBOJIBHYIO NTOCTPOUKYy ¢ 04 aBrycra 2018 r. mosiBUiIOCH
eme ogH0. COOCTBEHHHMKOM CaMOBOJIBHOM IMOCTPOMKH MOXKET CTaTh
COOCTBEHHUK WJIM MHOW TUTYJIbHBIA BiaJENEl] 36MEIbHOIO0 Y4acTKa,
Ha KOTOPOM BO3BE€JECHA WM CO3/1aHA CaMOBOJIbHAs MOCTPOUKA, IPHU
YCJIOBUHU, YTO MOTEHIMAIBHBIN COOCTBEHHUK CAaMOBOJBHOU MOCTPO-
KM BBIIIOJIHUT YCIIOBHUE O MPUBEACHUHN CAMOBOJIBHOM MTOCTPOWKH B CO-
OTBETCTBUE C YCTAHOBJIEHHBIM TpeOoBanusM (11. 3.2 cT. 222 'K PD).

Kpome Toro, nuio, BO BpEMEHHOE BJIAJICHUE U TOJb30BAHUE KO-
TOPOMY B LEJISIX CTPOUTEIBCTBA MPEIOCTABIICH 3€MEIBHBIM YYaCTOK,
KOTOPBI HAaXOAUTCA B TOCYJAPCTBEHHOM WM MYHHIUMIIAIBHON COO-
CTBEHHOCTH Y HAa KOTOPOM BO3BEJICHA WJIM CO3JaHa CaMOBOJIbHAS T10-
CTpOIKa, TaK)Ke NpHOOpETAeT MPaBO COOCTBEHHOCTH Ha TaKUE 3aHue,
COOPYXEHHE WIH JIPYroe€ CTPOCHHUE B CIydae BBHINOJIHEHUS UM TpeOo-
BaHUS O MPUBEJICHUU CAMOBOJIBHOM ITOCTPOMKHU B COOTBETCTBUE yCTa-
HOBJICHHBIM TpeOoBaHusaAM. OJHAKO MpHOOpeTeHHe mpaBa COOCTBEH-
HOCTH B YKAa3aHHOM CIIy4a€ BO3MO>KHO TOJIBKO B CJIy4dae, €CIU 3TO HE
MIPOTUBOPEUYHUT 3aKOHY WJIM JOTOBOpY. TakuM oOpazom, Ja)ke He SBIIs-
Cb COOCTBEHHUKOM WJIM WHBIM TUTYJIBHBIM BJIQJICNIBIEM 3€MEIHHOTO

' TlocranoBneHne ApGHTpaXHOrO cyga MOCKOBCKOTO OKpyra OT

18.07.2018 r. Ne ®05-8252/18 no nemy Ne A40-70518/2017 // CIIC I'apanr.
2020.
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ydacTka, a OyJly4u JIMIb apeHJaTOPOM 3€MEJIbHOTO y4yacTKa, Ha KO-
TOPOM BO3BEJIEHA UJIM CO3/1aHA CAMOBOJIbHAS MIOCTPOWKA, MOKHO IIPHU-
oOpeTu Ha Hee MpaBO COOCTBEHHOCTH, IMIaBHOE — 00J1a/1aTh HA 3aKOH-
HOM OCHOBAHUH 3EMEJIbHBIM Y4aCTKOM M MPUBECTU CAMOBOJIBHYIO IO-
CTPOMKY B COOTBETCTBHE JICHCTBYIOIIUM TPEOOBAHUSAM K HEM.

Ha npaktuke HE HCKIIOYEHBI Cly4yad, KOTJAa HAa CaMOBOJBHYIO
MOCTPONKY HE3aKOHHO PETUCTPUPYETCS MPABO COOCTBEHHOCTH.

@DaKT roCyIapCTBEHHOM PETMCTPAUM CAMOBOJIBHYIO ITOCTPOUKY
HE JeranusyerT. ['ocy1apcTBEHHAsl pEruCcTpanns NpaB Ha HEABUKUMOE
UMYIIECTBO HE MOXKET MOJMEHSITh CO0O0N OCHOBAaHME BO3HUKHOBEHUS,
U3MEHEHUsI U mpekpamieHus: npaBa. CrnocoOoM Jeraiausaiud camo-
BOJIBHBIX TOCTPOCK SBJISIETCS MPU3HAHWE TpaBa COOCTBEHHOCTH Ha
HUX B CyZIcOHOM MOpPsIIKE (2 B MPEAYCMOTPEHHBIX 3aKOHOM CJIy4asiX —
B MHOM YCTaHOBJICHHOM 3aKOHOM MOPSJIKE), YTO SIBISAETCS JOMyCKae-
MBIM 3aKOHOM OCHOBAHHEM ISl OCYIIECTBIECHUS MOCIEAYIOMIEN TOCy-
JApCTBEHHOM PETUCTPAIMU NPaB HA COOTBETCTBYIOIINE 0GBEKTHL

OcHOBaHMA M MOPATOK CHOCA CAMOBOJIbHOH MOCTPOMKH WM
NpUBeEJIeHNE €€ B COOTBETCTBUM C YCTAHOBJICHHBIMH TPeOOBAHUSI-
MHU.

CaMOBOJIbHOM TOCTPOMKOM, KaK OTMEYEHO BBIIIE, MOXET OBITh
MPU3HAHO HEABWKAMOE UMYIIECTBO. HyXHO MOHMMAThH, YTO CaMmo-
BOJIbHAS TIOCTPOiKa Kak (puznueckuii oObEKT (31aHue, CTPOCHHE, CO-
Opy)KCHHE) TMOAMaaaeT IO TPU3HAKA HEJIBIKHMOTO HMYIIECTBA
dbopmanbHo. HegBmkrMoe MMYIIECTBO, BO3BEICHHOE WJIM CO3JaHHOE
C HapyIIEHUEM 3aKOHOJATENbHBIX TPEeOOBaHUN — 3TO BOOOIIE HE
Belb. [loaTOMY, caMOBOIbHAs TOCTPOMKA MOMJIEKUT CHOCY. Bmecre ¢
TEM, ITOCIIE HEJABHUX MONpPaBokK B CT. 222 'K PO otHOCUTENBHO Ca-
MOBOJIbHBIX IOCTPOEK MOKET OBITh MPUHATO JBAa PEIICHUS: O CHOCE,
J100 O CHOCE WJIM MPUBEJCHUU B COOTBETCTBHE C YCTAHOBJICHHBIMU
TpeboBaHUsIMHU. OTIENBHOTO PELICHUS O MPUBEICHUU CaMOBOJIBHOU
MOCTPOMKH B COOTBETCTBHE C YCTAHOBJICHHBIMU TPEOOBAHHUSIMHU JEH-
CTBYIOIIEE 3aKOHOAATEIILCTBO HE MIPEIyCMaTPUBACT.

PemieHue o cHoce CaMOBOJIBHOM MOCTPOMKH JMOO peIIeHUEe O
CHOCE CAMOBOJILHOW ITOCTPOMKHU WIIM €€ IPUBEICHUHU B COOTBETCTBUE C

2 06 oTKase B MPHHSATHM K PACCMOTPEHHMIO 3alPOCa TPYIIIBI IEMyTATOB
['ocynapctBenHoM J{yMbl 0 IpOBEpPKE KOHCTUTYIIMOHHOCTH MyHKTa 4 cTaThu 222
['paxxnanckoro kojnekca Poccuiickoit @enepanuu : Onpenenenne Koncruryuu-
onHoro Cyna P® ot 27.09.2016 Ne 1748-0 // CIIC KoncynbranTlntoc. 2020.
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YCTAHOBJICHHBIMU TPEOOBAHUSIMU MOXKET OBITh MPUHSITO B Clly4yae, ec-
Ju OyJeT yCTaHOBJIEHO, YTO IMOCTPOMKA SIBJISIETCSA CaMOBOJIBHOM, TO
€CTh JOJIKHBI ObITh COOJIFOJICHBI BCE YCJIOBHS JJIS NMPU3HAHUS HEJIBU-
KUMOU BEIY CAMOBOJIbHOM MTOCTPOVKHU U YCTAHOBJIEHBI BCE KPUTEPUU
CaMOBOJIbHOW MOCTPOUKU. OOBEKTHI HEJIBU)KUMOCTU, HE TTPU3HAHHbIC
CaMOBOJIBHBIMM TIOCTPOMKAaMH, HE mojiexar cHocy. OTHeceHue
CIIOPHOTO 00BEKTA K CAMOBOJILHOM MOCTPOMKE SABISETCS MPEIMETOM
JIOKa3bIBaHUS MIPU PACCMOTPEHUN TPEOOBAHUS O €€ cHoce™,

Cornacuo 1. 3.1 c1. 222 I'K PO pemenne 0 CHOCE CaMOBOJIbHOM
MIOCTPOMKHU JIMOO O CHOCE CaMOBOJIbHOM MOCTPONKH WJIU €€ IpUBE/Ie-
HUU B COOTBETCTBHUE C YCTAHOBJICHHBIMU TPEOOBAaHUSAMHU MPUHUMACT-
Cs. a) B CyZeOHOM MOPSAKE: CyI0M; 0) B aIMUHUCTPATUBHOM TIOPSIIKE
(B ciayyasx, mpeaycMoTpeHHBIX 1. 4 cT. 222 'K P®): opranom MCVY
MOCEJIEHUSI, TOPOJICKOTO OKPYra, MyHUIIMNIAJIBLHOIO palioHa (eciu ca-
MOBOJIbHAS MIOCTPOHKA HAXOAUTCS HAa MEKCEIICHHOW TEPPUTOPHH).

B cya ¢ uckoM 0 CHOCE CaMOBOJBHOM MOCTPOMKH MOTYT 0Opa-
TUTHCS CIICIYIONINE JIUIA: a) COOCTBEHHHMK 3€MEIBHOTO ydacTKa, Ha
KOTOPOM PAacIiOjIoKeHa CaMOBOJIbHAS MOCTPOHKA; 0) CyOBEKT MHOTO
BEIIIHOTO IIpaBa HAa 3€MEJIbHBIM Y4YacTOK, HA KOTOPOM pAaCIOJIOKEHA
CaMOBOJIbHAsI MOCTPOMKA; B) 3aKOHHBIN BIIaJIeJiel] 3€MEIBHOIO y4acT-
Ka, Ha KOTOPOM PAaCMOJIO)KEHA CAMOBOJIbHAS MIOCTPOUKA; T) JIUIIO, Mpa-
BAa W 3aKOHHBIE WMHTEPECHl KOTOPOTO HApPYIIAET COXPAHEHUE CaMo-
BOJIbHOW MOCTPOUWKU (HAmpuMep, Biajesiel] COCEIHEro 3AaHus, CO-
OPYKEHHUSI, TUHEUHOTO O00BEKTA); 1) MPOKYPOP; €) YINOJTHOMOUYEHHbBIC
OpraHbl B COOTBETCTBUU C (peAepaibHBIM 3aKOHOM (HAIpUMEpP, UCXOIS
u3 conepxkanus cr. 2, 54 I'pagmoctpoutensHoro kojaekca PO npasom
Ha TMpeIbsABICHNE TPeOOBaHUN O CHOCE CAaMOBOJILHOM MOCTPOMKHU 00-
JAJAI0T OPraHbl, OCYIIECTBISIOIIME TOCYIAPCTBEHHBIA CTPOUTEIIbHBIN
HAJ[30p, AHAJIOTUYHBIMU TOJHOMOYHSAMHU TakXe 00JIalaloT OpPTaHbI
MCY).

[To obmemy mpaBuily, Ha TpeOOBaHHUE O CHOCE CaAaMOBOJILHOM ITO-
CTPOMKHU PACHPOCTPAHSIIOTCA MpaBWjia O CPOKE HCKOBOM TaBHOCTH.
[Tpu stom, cornacHo n. 22 [ITIBC u BAC P® Ne 10/22, na tpeboBa-
HHUE O CHOCE CAMOBOJIBHOM IOCTPOMKH, CO3JAIOLIECH yIpO3y KU3HU U
3I0POBBIO TPAXKJaH, UCKOBAsl JAaBHOCTh HE pacrpocTpaHsiercs. Takxke

B Mla6amuu T. TO. AJIMUHHUCTpaTHUBHBIA CHOC CaMOBOJIbHOM MOCTPOMNKM:
MIPOTUBOPEYHS TEOPUH U MpakTuku // BectHuk Mapuiickoro rocy1apcTBEHHOTO
yauBepcureta. 2018. Ne 3 (15). C. 97.
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MCKOBasi JaBHOCTh HE PacnpoCTpaHseTcsl Ha TpeOOBaHUE O CHOCE IO-
CTPOWKH, CO3IaHHOM Ha 3€MEJIbHOM y4YacTKe HCTIa 0€3 ero coriacus,
€CJIA UCTELl BIAJAEET ITUM 3EMEIBHBIM yqaCTKOM44

OTBETYUKOM MO MCKY O CHOCE CAMOBOJIBHOM MOCTPOMKH MOTYT
ObITh CJEAYIOIIME JULA: a) JUIO, OCYIIECTBUBIIEE CaMOBOJIBHOE
CTPOUTENBCTBO; 0) JIMIIO, 32 CUET KOTOPOTO OCYIIECTBISIOCH CaMo-
BOJILHOE CTPOUTEILCTBO ((DAKTUUECKU PeYb UAET O CTPOUTEIHCTBE C
IIPUBJICUECHUEM TOAPAAYUKOB, OTBETYMKOM B TAKOM CIIydae SIBJISCTCS
3aKa34YMK KakK JIMIO, MO 3aJaHHUI0 KOTOPOTO Oblja OCYIIECTBIEHA Ca-
MOBOJIbHAsI TIOCTPOWKA); B) JIUII0, HE OCYIIECTBIISIBIIIEE CAMOBOJIEHOEC
CTPOUTEIBCTBO, HO BO BJIAJCHUU KOTOPOrO HAXOAMUTCS CaMOBOJIbHAS
MOCTPOMKA, U 3TO JIUIO CTAIO Obl COOCTBEHHUKOM, €CJIM OBl MOCTPOM-
Ka HE SIBJISUIACh CAMOBOJIBHOW (HarpuMmep, mpruoOpeTaTeab cCaMOBOIb-
HOU MOCTPOMKH; MPHU BHECEHUU CAMOBOJIBHOU MOCTPOWKH B KAYECTBE
BKJIaJIa B YCTABHBIA KalUTall — OPUIAYECKOE JIMIO, MTOJYyYUBIIEE Ta-
KO€ MMYILECTBO; B CiIyyae cMepTH (PU3MYECKOro Juia Jubo peopra-
HU3ALUU FOPUINYECKOrO JIMIA — JIMIO, MOJYYHUBIIAN UMYIIECTBO BO
Bianenue (. 24 TITIIBC u BAC Ne 10/22).

Ecnu npaBo cOOCTBEHHOCTH HAa CaMOBOJIBHYIO MOCTPOMKY 3ape-
TUCTPUPOBAHO HE 3a BIAAECIBLEM, a 33 HWHBIM JMIOM, TaKOE JIMIO
JOJKHO OBITh MPUBJICYEHO B KAYECTBE COOTBETUMKA K YUACTHIO B JI€JIE
110 MCKY O CHOce camoBOJbHOM moctpoiiku (m. 24 TITIBC u BAC Ne
10/22).

[ToMrMO COOCTBEHHO CHOCA CaMOBOJIbHOW MOCTPOMKH HA OCHO-
BAHUM PEUICHUS CYyHa, IMPABOBBIM IIOCJIEICTBUEM TAaKOTO PEIIEHUS
MOXET ObITh crenytoiiee. Eciyu ObUI0 HE3aKOHHO 3apEruCTPUPOBAHO
paBO COOCTBEHHOCTH Ha CaMOBOJIbHYIO IMOCTPOMKY, PEIICHHUE CyJa
00 YJOBJIETBOPEHUHU UCKA O CHOCE CAMOBOJIBHOM MOCTPOUKH SIBISIETCA
ocHoBaHueM 1y BHeceHus B EI'PH 3ammcu o mpexkpamieHuu mnpasa
COOCTBEHHOCTH OTBETUHMKA Ha CAMOBOJIbHYIO ITOCTPOIKY, T. K. caMa 1o
cebe perucTpalys He BJICUET BO3HMKHOBEHHUS IMpaBa COOCTBEHHOCTH
Ha OOBEKT HEABUKMUMOCTH, €CIIM HET MPEAYCMOTPEHHBIX TpaK/iaH-
CKUM 3aKOHOJATEJILCTBOM OCHOBAaHUU /ISl BOSBHUKHOBEHMUS [IPaBa.

* 0630p cyIeOHO MPAKTHKH 110 HEKOTOPBIM BOMPOCAM TIPHMEHCHHS apOHTpaK-
HBIMU Ccyfamu ctathu 222 ['pakmanckoro koxaekca Poccuiickoit @eneparmu : Uudop-
marpoHHoe rmiceMo [Ipesnmyma BAC P® ot (09.12.2010 Ne 143 // Bectauk Beiciero
Apbutpaxnoro Cyna Poccuiickoit @eneparim. 2011, Ne 2.
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PelieHne 0 CHOCE CaMOBOJIbHOM MOCTPOMKH JIUOO PEIICHUE O
CHOCE CaMOBOJILHOW ITOCTPOMKHU WIIU €€ IPUBEICHUU B COOTBETCTBUE C
YCTAHOBJICHHBIMU TPEOOBAHUSAMU MOKET OBITh MPUHITO B AIMUHU-
CTpaTUBHOM mnopsiake. Pemenne npunumaercs opranoMm MCY moce-
JIEHUsI, TOPOJICKOTO0 OKpyTa, MYHHUIIUNAIBHOTO paiioHa (ecliu camo-
BOJIbHAS MIOCTPOMKA HAXOJUTCS HA MEXKCEIIEHHOW Tepputopuun). B ro-
poaax (peaepaibHOTO 3HAUYCHUSI MECTHOE CaMOYIIPaBJICHUE OCYIIECTB-
asiercst  opranoM MCY Ha BHYTPUTOPOJCKUX TEPPUTOPUSIX (BHYTpPHU-
rOPOJICKO€ MYHHUIMIIAIBHOE 06pa303aHHe)45. Takue MyHHIUITAIbHBIE
oOpa3zoBaHus He yKazaHbl B cT. 222 'K P®, cinenoBarensHO, OpraH
MCY roponoB ¢eepaibHOI0 3HaYCHUS HE MOTYT IPUHUMATh TaKOTO
poJa pemeHus. ITO BaXHO, MMOCKOJIBbKY OIPOMHOE KOJIMYECTBO CaMo-
BOJIbHBIX MMOCTPOEK COCPEIOTOUCHO UMEHHO B Topojax (heaepaibHOTO
3HAUYCHMS U YUEHBbIE HEOJHOKPATHO BBICKA3bIBAIN CBOE OECIIOKOMCTBO
[0 TOBOJY pPa3pelleHus] aIMHUHUCTPATUBHOTO CHOCAa CaMOBOJBHBIX
MOCTPOEK B TaKUX TrOpojax, MOCKOJbKY CyJ SABISIETCS 0oJiee HE3aBU-
CUMBIM U KBAIHM(UIIUPOBAHHBIM B MPABOBBIX BOMPOCAX.

Cormacno 1. 4 ct. 222 'K P® opran MCY 0gHO3Ha4YHO NpPUHH-
MAaIOT PENICHUE O CHOCE CAMOBOJILHOM MOCTPOUKH, €CIIA CAMOBOJIbHAS
MMOCTPOMKA BO3BEAECHA WJIA CO3JAaHA HA 3€MEJIBbHOM YYacTKE, B OTHO-
HIEHUU KOTOPOTO OTCYTCTBYIOT ITPABOYCTAHABIMUBAKOIINAE JOKYMEHTHI
U HEOOXOJAMMOCTh MX HAJIMYMSl YCTAaHOBJIEHA B COOTBETCTBUU C 3aKO-
HOJATEIHLCTBOM Ha JIaTy HavaJia CTPOUTENBCTBA TAKOTO 00BEKTA, JINOO
CaMOBOJIbHAS IIOCTPOMKA BO3BEJCHA WJIM CO3JaHa Ha 3E€MEIbHOM
y4acTKe, BUJ pa3peIICHHOr0 MCIOJb30BaHUS KOTOPOrO HE JOMYCKAET
CTPOUTENBCTBA HA HEM TAKOr0 OOBEKTAa M KOTOPBIM PACIONOKEH B
IpaHUIaX TEPPUTOPUHU OOIIETO MOJIH30BAHMS.

Ecnu camoBoJibHasi MOCTpOMKa BO3BEICHA WJIM CO3/1aHa Ha 3€-
MEIIbHOM YYaCTKE€, BUJI Pa3pEIICHHOTO HCIIOJIb30BAHUA KOTOPOrO HE
JOMTyCKAET CTPOUTEIHCTBA HA HEM TAaKOro OOBEKTa, W JaHHas IO-
CTpOMKa pacmoyio’KeHa B TPAHMUIIAX 30HBI C OCOOBIMU YCIIOBUSMH HC-
MOJIb30BAHUSA TEPPUTOPHUHM MPH YCIIOBUU, YTO PEKUM YKA3aHHOU 30HBI
HE JONyCKaeT CTPOUTENIhCTBA TAaKOro 00bEKTa, MO0 B Claydae, €Ciiu B
OTHOIIIEHUU CAMOBOJILHOM ITOCTPOMKM OTCYTCTBYET pa3pelICHUE Ha
CTPOUTENBCTBO, MPHU YCIOBUU, UTO TPAHUIIBI YKa3aHHOW 30HBI, HEOO-

* 06 06MmKX MPUHIKIAX OPraHMU3aANN MECTHOTO CAMOYIPABICHHS B PocCHii-
ckoit denepanuu : penep. 3akon ot 06.10.2003 Ne 131-D3 (pen. ot 24.04.2020)
// C3 P®. 06.10.2003. Ne 40. Cr. 3822.
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XOAUMOCTh HAJIMYMSI 3TOrO PAa3pelICHUs] YCTAHOBJIEHBI B COOTBET-
CTBUM C 3aKOHOJIATEILCTBOM HA JIaTy Hadaja CTPOUTEIBCTBA TAKOTO
o0BbekTa, To opran MCY mpuHHUMAaeT penieHue 0 CHOCE CaMOBOJILHOM
MMOCTPOWKH WJIA €€ MPUBEJICHUU B COOTBETCTBUE C YCTAHOBJICHHBIMU
TpeOOBaHUSIMH.

CTOUT OTMETHUTBH, YTO YKa3aHHBIC PEIICHUSI MOTYT OBITh MPUHSTHI
opranoM MCY TOJIbKO B OTHOIIEHUH CaAMOBOJIbHBIX ITOCTPOECK, BO3BE-
JICHHBIX WM CO3JJaHHBIX HAa 3€MEJbHBIX YYaCTKaxX, HaXOISAIIUXCS B
roCyJapCTBEHHON WJIM MYHULMMNAIbHOW COOCTBEHHOCTH, KPOME CIy-
4aeB, €CJIM COXPAHEHHUE TAKUX MOCTPOEK, BO3BEJACHHBIX WJIA CO3JaH-
HBIX HA MHBIX 3€MEJIbHBIX y4aCTKaxX, CO3/IA€T yrpo3y KU3HU U 310pPO-
BbIO TPAXKIAH.

Opran MCY He BnpaBe NpUHUMATh PEIICHUE O CHOCE CAMOBOJIb-
HOM MOCTPOMKHU JTUOO0 PEIIeHNE O CHOCE CAaMOBOJIBHOM IMMOCTPOUKH HIIH
e¢ MPUBEACHUU B COOTBETCTBHUE C YCTAHOBJICHHBIMU TPEOOBAHUSMHU B
OTHOIIIEHUU OOBEKTAa HEJIBMKMMOI'0 MMYIIIECTBA, TPaBO COOCTBEHHO-
CTU Ha KOTOpBIN 3apeructpupoBaHo B EI'PH wnu npusnano cygom B
cootBeTcTBUU C 1. 3 cT. 222 'K P® nmubo B OTHOIIEHUH KOTOPOTO pa-
HEe CyJ0M MPUHATO pelieHue 00 0TKa3e B yAOBIECTBOPEHUH MCKOBBIX
TpeOOBaHUI O CHOCE CaMOBOJIbHOW IMOCTPOWKH, WM B OTHOUIEHUH
MHOTOKBAPTUPHOIO AOMA, XKUJIOTO JOMA WM CaJI0BOTO JOMA.

Kpowme toro, opran MCYVY He BIipaBe NpUHUMATh PEIICHUE O CHO-
C€ CaMOBOJILHOW MOCTPOMKHU JIUOO PEIIEHWE O CHOCE CaMOBOJIbHOM
MMOCTPOWKH WJIA €€ MPUBEICHUU B COOTBETCTBUE C YCTAHOBJICHHBIMU
TpeOOBaHUSIMU B OTHOIIIEHUH MHOTOKBAPTHUPHOTO JIOMa, KUJIOTO JIoMa
WJI CaZ0BOTO JOMA.

Ecmu opran MCVY npuHuMaer pemieHne O CHOCE CaMOBOJBHOMU
MOCTPOWKH, TO CPOK I €€ CHOCA YCTAHABJIMBAECTCA C YUYETOM Xapak-
Tepa CaMOBOJILHOM IMOCTPOWKH, HO HE MOXET OBbITh MEHEE YeM TpH
Mecsia u 0oJjiee yeM JBEHAAUATh MecsleB. B cimydyae mpuHATHS pe-
HICHUA O IPUBEICHUU CAaMOBOJBHOW IOCTPOHMKH B COOTBETCTBHE C
YCTAHOBJICHHBIMU TPEOOBAHUSIMH, CPOK JIJI1 WCIIOJHEHUSI TaKOro pe-
IICHHUSI YCTAHABIIMBACTCS TAKXKE C YYETOM XapaKTepa CaMOBOJIbHOU
MOCTPOMKH, HO HE MOXKET OBITh MEHEE YeM IIIECTh MecCsIeB U Oojiee
YeM TPH TOJa.

HNHTepeceH BONMpoOC O TOM, UMEET JU MPaBO COOCTBEHHUK IO-
CTPOWKH HA KOMIIEHCAIIUIO, €CIIM CHOC OCYILECTBJIEH I10 PEIIEHUIO OpP-
rana MCY, koTopoe BIIOCIEACTBUHU OYyJIE€T MPU3HAHO CYJ0M HE3aKOH-
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HBIM B CBSI3U C TE€M, YTO MPaBO Ha 3TOT OOBEKT HEABUKUMOCTHU OBLIO
paHee 3aperucTpUpPOBAHO, HO HE OCHOPEHO B YCTAHOBJIECHHOM 3aKO-
HOM mopsnke. [lo oOmemy npaBuny, nuno, ykazanHoe B EI'PH B ka-
4eCTBE COOCTBEHHUMKA, MPU3HACTCS TAKOBBIM, MOKa B YCTAHOBJICHHOM
3aKOHOM MOPSIJIKE B PEECTP HE BHECEHA 3aMUCh 00 MHOM.

Cormacao ct. 16 'K P®, yObITKH, IPUUYMHEHHBIE TPaKIaHUHY
WJIW IOPUIUYECKOMY JIMIYy B PE3yJbTaTe HE3aKOHHBIX JEUCTBHUM TOCY-
JApCTBEHHBIX OpraHoB, opraHoB MCY u ux NOJKHBIMU JUIAMU, B T.
4. B PE3yJbTATE U3/IAHUA HE COOTBETCTBYIOLIETO 3aKOHY WIIM UHOMY
MMPaBOBOMY aKTy aKTa IOCyJapCTBEHHOro oprana wiu oprana MCY,
nojyiexxar Bo3MelnieHuto P, cyobektom PO M MyHUIIMTIATBHBIM
oOpazoBaHueM. B ciydasx U B MmoOpsake, KOTOPbIE MPEIyCMOTPEHBI
3aKOHOM, YIepO, MPUUYMHEHHBIA UMYIIECTBY TpaKIaHUHA IOpUIAYE-
CKOT'O JIMIIA Ja)K€ MPAaBOMEPHBIMU AEUCTBUSIMH IOCYJAPCTBEHHBIX Op-
raHoB, opraHoB MCY wiM JTOJKHOCTHBIX JIAL] 3TUX OPraHOB, a TAKXKE
WHBIX JIMI[, KOTOPHIM TOCYAapCTBOM JEJIETMPOBaHbl BJIACTHHIC MOJHO-
MOYus, NOJJIEKUT KommeHcanuu (ct. 16.1 'K PD).

B HaydHOW nuTeparype TEOPETUYECKHM OOOCHOBBIBAETCS OTCYT-
ctBue y oprana MCY mnpaBa Ha IpU3HAHUE MOCTPOEK CAMOBOJIbHBIMU.
I'. }O. [IIabanuH muIIeT, YTO0 «KOMIMETECHIIME MYHUIIMNAIbHBIX Blla-
CTE€W OXBATBIBAECTCSA TOJBKO MPHUHATUE PEIIEHUS O CHOCE ... OpraHbl
MECTHOTI'O CaMOYIIPABJICHUSI HE BIIPABE BBIXOJUTH 3a MPEAEIbl HOPMBI
nyHkTa 4 crateu 222 'K PO. CnenoBaTenbHO, pelIeHUIO 00 afMUHU-
CTPaTUBHOM CHOCE JIOJKEH MPEANIeCTBOBATh CYACOHBIM aKkT O MpHU-
3HaHUU MOCTPOWKH CaMOBOJIbLHOU. Kpome Toro, u3 coaepxanus Cy-
NeOHOro pelIeHUs! He JTOJHKHBI CIIEI0BATh KaKKWe-TM00 MpensiTCTBUSA K
CHocy»46.

JlaHHOE€ MHEHWE NPOTUBOPEUUT JACHUCTBYIOIIEMY 3aKOHOIATEIIb-
ctBy. B ct. 222 T'K P® He 3akperieHa ob0s3aHHOCTh opraHa MCY
MPEABAPUTEIIHLHO 00palaThCa B CyJ C LEJIbI MPU3HAHUS MOCTPOUKHU
camoBobHOM. Opran MCY mnpuauMaeT penieHne o cHoce Jubo pe-
LICHUE O CHOCE CaMOBOJILHOM IMOCTPOUKH WJIU €€ NMPUBEACHUU B COOT-
BETCTBUE C YCTAHOBJIICHHBIMU TPeOOBAaHUSIMHU Ha OCHOBAHUHU YBEIIOM-
JIEHHUSI O BBISIBJICHUM CaMOBOJBHOW IMOCTPOWKHA M JIOKYMEHTOB, MOJ-
TBEPKIAOIIMX HAJIWYHAE MPU3HAKOB CaMOBOJIBHOM MOCTPOWKH, KOTO-

46 ., o oo

[Ta6amuu I'. KO. AAMUHHUCTpAaTHUBHBIN CHOC CAaMOBOJIBHOM IOCTPOMKH -
MIPOTUBOPEYHS TEOPUH U MpakTuku // BectHuk Mapuiickoro rocy1apcTBEHHOTO
yauBepcureta. 2018. Ne 3 (15). C. 97.
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pbI€ TIPEIOCTABIAIOTCS €MY KOMIIETEHTHBIMUA OPraHAMU B COOTBET-
CTBHUU C JEHUCTBYIOIIUM 3aKoHOAaTeNbcTBOM (1. 2 cT. 55.32 I'pano-
cTpouTeNnbHOro koackca P®). Opran MCYVY 00s13aH pacCMOTPETh yKa-
3aHHBIC JOKYMEHTBI U IO PE3YJIbTaTaM TAaKOTO PAaCCMOTPEHUS BBIHE-
ctu pemienue. Ecim opran MCY He ycMaTpuBaeT NpPHU3HAKOB CaMO-
BOJILHOU MOCTPOMKH, TO OH YBEAOMIISIET 00 3TOM CyOBEKTa, OT KOTO-
pOro MOCTYNHJIO YBEJIOMJICHME O BBISIBJIEHUM CaMOBOJBHOW TIO-
CTPOUKH.

CormacHo noan. 2 m. 2 ct. 55.32 ['pagoCcTpOUTENIBHOTO KOJIEKCa
P® opran MCY MoeT nNpuHATH perieHre o0 oOpallleHuu B CyJ1 C UcC-
KOM O CHOCE CAaMOBOJIbHOM TMOCTPOWKH WIIM €€ NMPUBEJACHUU B COOT-
BETCTBHUE C YCTAHOBJIEHHBIMU TpeboBanusiMu. Crienysi OyKBaIbHOMY U
JIOTUYECKOMY TOJIKOBAHUIO HOPMBI Takoe pemieHue opran MCY npu-
HUMAaeT, €CJIM OTCYTCTBYIOT OCHOBAHMWSI ISl TIPUHSATUSI PEIICHUS 00
s3ToM camMuM opranom MCY (npemycmorpennsie 1. 4 ¢T. 222 'K PO).

Takum obpazom, opran MCY, nipu NpuHSATUM PEHICHUS] O CHOCE
CaMOBOJIBHOW MOCTPOUWKH JUOO PELICHUsI 0 CHOCE CaMOBOJIBHOM IO-
CTPOMKM WIIM €€ IPUBEICHUU B COOTBETCTBHE C YCTAHOBJICHHBIMHU
TpeOOBaHUSIMU HE JOJDKEH MPEABAPUTENIBHO O0OpallaThCsi B Cy C Iie-
JBIO MIPU3HAHUS MIOCTPOMKHU CAMOBOJIBHOM. JTO CIEAYET HE TOJIBKO U3
MOJIOKEHUM JIEUCTBYIOIIETO 3aKOHOJATENBCTBA, HO TaKXKE W3 LEIU
BBEJICHUSI MHCTUTYTA aJIMUHUCTPATUBHOTO CHOCA: YKOHOMUS MpPOIEC-
CyaJbHBIX CPEJICTB U CHIKCHUE HATPY3KU HA CYHbI.

B cootBerctBuM ¢ a03. 3 1. 2 cT. 222 'K PD camoBosibHas 110-
CTpOMKa MOJJICKUT CHOCY WJIM MPUBEICHUIO B COOTBETCTBUE C YCTa-
HOBJICHHBIMU TPEOOBAHUSIMU OCYIIECTBUBIIMM €€ JIUIIOM JUOO 3a €ro
CYET, a MPU OTCYTCTBUMU CBEJICHUN O HEM JIMIIOM, B COOCTBEHHOCTH,
MOKU3HEHHOM HACJIEIyeMOM BJIAJICHUH, IOCTOSHHOM (OeccpodHOM)
MOJIb30BAHUU KOTOPOT'O0 HAXOIUTCS 3€MEJIbHBIM YYaCTOK, HA KOTOPOM
BO3BEJCHA WM CO3J]JaHa CaMOBOJIbHASI MOCTPOMKA, WIIH JUIIOM, KOTO-
pPOMY TaKOW 3€MEJIbHBIM Y4aCTOK, HaXOMASAIMIMKCSA B TOCYdapCTBEHHOU
WM MYHUIUMIAIBHON COOCTBEHHOCTH, MPEJAOCTABICH BO BPEMEHHOE
BJIaJICHUE U MOJIb30BaHUE, JTMOO 3a CYET COOTBETCTBYIOIIETO JIMIA, 32
WCKJIIOYEHHUEM CIIy4aeB, MpeaycMOTpeHHBIX 1. 3 cT. 222 'K P® u
CJIy4aeB, €CIIM CHOC CaMOBOJIbHOW IOCTPOWKHA WIJIM €€ IPUBEICHUE B
COOTBETCTBUE C YCTAHOBJIEHHBIMU TPEOOBAHUSIMH OCYIIECTBIISIETCS B
COOTBETCTBUU € 3aKOHOM opranom MCYV.
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CHOC CaMOBOJIBHOM TIIOCTPOMKH OCYIIECTBJISICTCS B IIOPSIAKE,
YCTAaHOBJICHHOM JICHCTBYIOIIEM 3aKOHOAATEIHCTBOM W IIPEIYyCMOT-
pPEHHOM pelieHueM cyaa uian opranom MCYVY. IlpuBeneHue caMOBOJIb-
HOM TMOCTPOMKH B COOTBETCTBHE C YCTaHOBJCHHBIMU TPEOOBAHHUSIMU
OCYIICCTBIISCTCS IIYTEM €€ PEKOHCTPYKIIMH

B ciydae HeBBIMONHEHUS AAHHBIX OOS3aHHOCTEH B OIPECICH-
HBbIE PEIIEHHEM O CHOce Cpoku, opraH MCYVY yBegomiseT 00 3TOM op-
raH, OCYIIECTBJISIOIIMI ITOJTHOMOYMUS COOCTBEHHHMKA B OTHOIICHUU
YY9aCTKOB, HaXOAIIUXCS B MyOJWMYHOM COOCTBEHHOCTH, MO0 0Opa-
IIAeTCS B CyJ C UICKOM 00 HM3BATHH 3€MEJBbHOI0 y4acTKa, HaXOJIsIIe-
rocsi B YaCTHOM COOCTBEHHOCTH.

Opran MCY ocCylecTBISIET CHOC IIOCTPOMKH CaMOCTOSITEIIBHO,
€CIM TIOTCHIMAJIbHBIE IIpaBoO0OJIaaTeId CaMOBOJBHOM MOCTPONKH
WJIM 3€MEJIbHOTO yYacTKa HE BBISBIICHBI, JIMOO B Cly4dae, €Clid MpaBo-
obOnaaTen He MPEANPHUHSIN JACHCTBUN 1O CHOCY WM PEKOHCTPYK-
UM TTOCTPOMKH B TEUYCHHE IIECTH MECSIIEB CO JIHS MCTEUCHHUS yCTa-
HOBJICHHOT'O CpOKa, a IIpaBa Ha 3€MeJIbHBIN y4acTOK K TPEThUM JIMIlaM
He nepexoauiu (ct. 55.32 I'pagocTpouTenbHOro kojaekca Pd).

Kpome toro, cHoc ocymectBisiercas opranoM MCY u B ciydae,
€CJIM MPaBO00IAATEIIM HE CHECIN WIIM HE PEKOHCTPYUPOBATIN OOBEKT,
PacoJIOKEHHBIM Ha HEJEIMMOM 3€MEJIbHOM Y4YacTKe, Ha KOTOPOM
TaKXe PACIOJIOKEHBI UHBIC 3JaHUSI U COOPYKEHHUS, HE SIBIISIOIIUECS
CaMOBOJIbHBIMH TTOCTPOUKAMU.

Koumponwvnsie 6onpocol

1. JIucKyCCHOHHBIE BOMPOCHI OMPEAECICHUS MOHATUS U IOpUIAYe-
CKOM CYIIHOCTHU CaMOBOJIbHOW IIOCTPOUKHU

2. OcoOEHHOCTH MpHU3HAHUS MpaBa COOCTBEHHOCTH HA CaMOBOJIb-
HYIO IIOCTPOMKY: BOIIPOCHI TEOPUU U NPAKTUKHU

3. OcHOBaHUSI M TOPAJIOK CHOCA CaMOBOJBHOM MOCTPOWKH: BO-
MPOCHI TEOPUH U TIPAKTUKHU
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I'JIABA 5. IPOBJIEMbBI IPEKPAIIIEHUSA
ITPABA COBCTBEHHOCTH
HOMHUMO BOJIN COBCTBEHHHUKA

Yamie Bcero npaBo COOCTBEHHOCTH MPEKPAIAETCS 110 BOJIE CaMO-
ro COOCTBEHHHKA: MPU OTUYKJACHUU UM CBOET0 HMYIIECTBA JIPYyTUM
JUIaM Ha OCHOBAaHMHM JI0TOBOPA, MPU OTKA3€ OT MpaBa COOCTBEHHOCTH,
npu notpebiieHnu oObekTa npaBa. Hapsigy ¢ 3TuM mpaBo cOOCTBEH-
HOCTH MOJKET MPEKPATUTHCS MO OOBEKTUBHBIM NMPUYMHAM — HE3aBU-
CUMO OT BOJIM U CO3HAHUS COOCTBEHHHKA (Hampumep, Mpu rudenu,
yTpaTe Uil YHUUYTOKEHUU BEIIN).

Kpome Toro, B8 'K P® npegycMoTpeHsl ciydau, AOMYCKArOIIUe
MPUHYIUTEIBHOE U3BIATHE Y COOCTBEHHUKA UMYIIIECTBA.

[Ipekpaienre mpaBa COOCTBEHHOCTH TOMUMO BOJIM COOCTBEHHHU-
Ka — 3TO MPEAyCMOTPEHHAs] TPAXKIAHCKUM 3aKOHOJATEIbCTBOM KOH-
KpETHasi COBOKYMHOCTh IOPUJAMYECKUX OCHOBAHUM, MpeaycMaTpuBa-
IOIINX HE TOJIbKO MCUEPHBIBAIOIINN NEPEUEHD CIIYyUYaeB U3bSITUS BELIU
y COOCTBEHHHMKA B OJJTHOCTOPOHHEM MOPAJIKE, HO U TAPAHTUPOBAHHYIO
3aKOHOM IIEJIOCTHYIO CUCTEMY OOeCTieUeHUsl HaJJiexKaleld KoMIeHca-
MM COOCTBEHHHMKY YOBITKOB B MOJHOM O0OBEME M B YNPEKIAIOIIEM
nopsinke” . [IpHHYIUTENBHOE MPEKPAIICHHE MpaBa COOCTBEHHOCTH
SBJISIETCS PE3YJIbTaTOM MPABONPUMEHUTEIBHOU ACATEIBHOCTH YIOJ-
HOMOYEHHBIX T'OCY/IApCTBEHHBIX OPraHoB uiu opraHoB MCY, peanu-
3AI[MH IMU CBOUX ITOJHOMOYHI .

Crnydan npekpalieHusi mpaBa COOCTBEHHOCTH MOMHUMO BOJIU COO-
CTBEHHHMKA yKa3zaHbl B CT. 235 'K P®. be3ycnoBHo, mpekpamieHue
paBa COOCTBEHHOCTH MOMUMO BOJIM COOCTBEHHUKA IMPEJICTABISET CO-
OOM HCKJIIOUEHHE M3 OCHOBHOTO MPUHIIMIIA TPa)KJaHCKOTO IpaBa —
HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH.

Bonpoc o coaepxaHuM TPUHIMIIA HEIPUKOCHOBEHHOCTU COO-
CTBEHHOCTH SIBJISIETCS aKTyaJdbHBIM JJI1 COBPEMEHHON TpakJIaHCKO-

" Byraesa . C. [IpekpaleHue mpapa coGCTBEHHOCTH MOMHMO BOJH CO0-
CTBEHHMKA : JIUC. ... KaH]. 1op. HayK. KpacHomap, 2008. C. 32.
*® Byprosas E. . TlomsiTie mpekpaiieHns npasa codctennoctH // Bect-
HUK Tomckoro rocynapcrsenHoro yausepcurera. 2007. Ne 304. C. 120.
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MPaBOBOM Hayku. BBIIENAIOT MUHUMYM TMSITh COCTAaBJAIONIMX TMPUH-
LTI HeIPUKOCHOBEHHOCTH COOCTBEHHOCTH  ;

— «COOCTBEHHOCTh HEMPUKOCHOBEHHA, TaK KaK HEBO3MOXHBI HU
CBOOOIHBIN (0€3 BOJIM COOCTBEHHHMKA) JOCTYIl K OOBEKTY MHpaBa cO0-
CTBEHHOCTH, HHM Kakoe-JIMO0O MPOU3BOJIbHOE BO3JCHCTBUE Ha 3TOT
00BEKT CO CTOPOHBI TPETHUX JIUIY;

— HEIOIMYCTHUMO COBEPUICHUE JCHUCTBUM, CO3AIOIIUX IIPEIISIT-
CTBUSI K OCYIIECTBJICHUIO TPAaBOMOYN COOCTBEHHUKA;

— «HEMPUKOCHOBEHHOCTh COOCTBEHHOCTH IPEANoJiaraeT HEBO3-
MOHOCTb JIMIICHUS 3TOTO IpaBa 0e3 3aKOHHOI'0 OCHOBaHUS, yKa3aH-
HOTO B COOTBETCTBYIOIIEM pelieHuu cyaa. C mo3uiui rpaxkaaHCcKo-
MPABOBOT'0 PETYJUPOBAHUS TNEPEUYECHb OCHOBAHWM JIUILICHUS IpaBa
COOCTBEHHOCTH 0€3 BOJIM €ro CyObeKTa JOJDKEH ObITh HMCUEPIIbIBAIO-
M 00pa3oM ormpeseneH (yCTaHOBJIEH) B TPaKJaHCKOM 3aKOHO7a-
TEIbCTBE CTPAHbBDY;

— HapyIIEHHOE BEIIHOE MPaBO JIOJKHO OBITH 00s3aTEIHLHO BOC-
CTAHOBJICHO NPU MOMOIIU T'PAXKIAHCKO-IIPAaBOBOI'0 MEXaHU3Ma; TOCy-
TAPCTBEHHOE PEryJUpPOBAHUE OTHOMIEHWNA COOCTBEHHOCTH JOJIKHO
OCYILIECTBIISATHCS COTJIACHO HAy4YHO 0OOCHOBAHHBIM MHTEpPECAM pa3BU-
TUS 00ILIECTBA.

['paxk1aHCKO-TIPaBOBOM TrapaHTHUEN HEMPUKOCHOBEHHOCTH COO-
CTBEHHOCTHM TeopeTrnuecku cuntaercd m. 2 ct. 235 I'K P®, cornacuo
KOTOPOH MPUHYJIUTEIBHOE U3bSTHE Y COOCTBEHHHKAa MMYIIECTBA HE
nonyckaetcsa. OJIHAKO B 3TOM ke CTaTbe MPETYyCMOTPEHBI HCKIIOUE-
HUS U3 3TOTO MpaBuUJa.

['pakm1aHCKO-TIPABOBBIE  YCIOBUSI MPUHYIUTEIBHOTO H3BATHUS
MMYIIECTBA HE COTJIACOBAHBI C €r0 KOHCTUTYIIMOHHBIMUA OTpAaHUYEHH-
amu. B ct. 35 Konctutyuu P® ykazano, 6€3 Kakux-J1100 OroBOPOK,
YTO TaKO€ U3BATHE BO3MOKXHO TOJIBKO IO PEHIEHUIO cyAa. B To ke
Bpems, coryiacHo M. 1 ¢1. 237 'K P®, uzbsitue umyiiectna myTemM o0-
paleHus B3bICKaHUsI Ha HEro Mo 00s13aTeIbCTBAM COOCTBEHHHMKA TIPO-
U3BOJUTCS HA OCHOBAaHUM PEIICHUS CyJa, €CJIM MHOM MOPSAIOK 00pa-
IICHUS B3bIBAHUSI HE MPEAYCMOTPEH 3aKOHOM WUJIM AOroBOpoM. Kpome
TOro, B 1. 2 cT. 243 I'K P® ycraHoBi€HO, 4TO B Clly4yasx, MIpeayCMOT-
PEHHBIX 3aKOHOM, KOH(UCKAIUSI MOXET ObITh MPOU3BEJCHA B aJIMU-

“ [Mennunkosa JI B. TlpuHinmm HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH
npoOJIeMbl TOHUMAHUS M TPAKTHYECKON peanu3anuu // 3aKOHOATEIhCTBO.
2018. Ne 5.
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HUCTPATUBHOM TMopsifike. Penienue o KoH(UCKAIMU, MPUHITOE B aji-
MUHHUCTPATUBHOM TMOPSIKE, MOXKET OBITh OCIIOPEHO B CY/JIE.

B 4. 3 cr. 35 Konctutyunu PO npenycMOTpeHOo, YTO NPUHYIH-
TEJIbHOE OTYYKIECHHE MMYILECTBA JJIsl TOCYJAapPCTBEHHBIX HYXK]I BO3-
MOKHO JIWIIIb OPU YCJIOBUH MPEABAPUTEIBLHOTO BO3MeEIlIEHUs. B To
BpEMsI KaK I'PaXJaHCKOE 3aKOHOJATEIBCTBO B PSAE CIy4aeB IPEIy-
CMaTpUBaeT MPOAaXYy C IMyOJUYHBIX TOPrOB, MPOUEAypa KOTOPHIX
MperoiaracT, 4ro BBIPYYEHHbBIC CpEJICTBA OYAYyT MOJy4E€HBI COO-
CTBEHHHMKOM I10CJIE OKOHYaHUS TOPTOB. TO €CTh, HENb3d FOBOPUTH O
MPEIBAPUTEIIBHOM BO3MENICHUU U O €r0 PABHOIEHHOCTH.

A. 5. PBDKEHKOB MUIIET, YTO HENPUKOCHOBEHHOCTh COOCTBEHHO-
CTH TpEJIoJiaraeT, 4ro, ¢ OJHOW CTOPOHBI, COOCTBEHHHUK BMECTE C
MPUHAJICKAINM €My HMYIIECTBOM H30JUMPOBAH OT HWHBIX YJICHOB
o0111ecTBa, C APYroil CTOPOHBI, OOIIECTBO KakK I€]10€ TEPBUYHO IO OT-
HOIIICHUIO K COCTaBJISIONIUM €ro 3jieMeHTaM. boisiee Toro, o6miecTBo
o0JialaeT CBOMMH COOCTBEHHBIMU MOTPEOHOCTSIMH, KOTOPHIE MMEIOT
MPUOPUTET TEpell MOTPEOHOCTAMU OTIAEIbHBIX HHAUBUIOB. «Co00-
CTBEHHOCTb B 3TOM CIly4ae MPeCTaBIseT COOON JIHMIIb COIUATBHYIO
KOHBEHIIMIO, KOTOpPasi HOCUT CKOpPEE HCIO3UTHUBHBIA, YEM HMIIEpa-
THUBHBIN XapaKTep, TO €CTh MOXKET OBITh MEPECMOTPEHA MTPU HAIUYUH
HEOOXOIUMOCTH» .

Oco0eHHOCTH NpeKpalleHusl NMpPaBa COOCTBEHHOCTH Ha 3e-
MeJIbHbIE YYACTKH MOMMMO BOJIA COOCTBEHHHMKA.

B nmeuncTByromem 3aKOHOIATEIBCTBE MPEAYCMOTPEHO HECKOJIBKO
CIIOCOOOB MPUHYIUTEIBHOTO MpEeKpaIieHus mpaBa COOCTBEHHOCTH Ha
3eMeJIbHbIC YYacTKU. X MOKHO pa3/ienuTh Ha ABE OOJIbIIE TPYIIIbI:

—TMPUHYUTEIIBHOE TpEKpalieHue mnpaBa COOCTBEHHOCTH Ha 3e-
MEJIbHBIM Y4aCTOK IIPU MIPAaBOMEPHOM MOBEJICHUU COOCTBECHHHUKA,;

— MPUHYJIUTENIBHOE MpEKpalleHue IpaBa COOCTBEHHOCTHM Ha 3e-
MEJIbHBIM Y4aCTOK B CBSI3M C MPOTUBOIPABHBIM MOBEJIECHHEM COO-
CTBEHHHKA® .

Bce cnocoObl NpUHYIUTENIBHOTO MPEKPaIlCHHs MpaBa COOCTBEH-
HOCTHU Ha 3€MEJIbHbIC YUYACTKHU MPEICTABISIOT COO0M OCYIIECTBIISIEMOE
Ha OCHOBE 3aKOHA T'OCYJapCTBEHHBIMU OpTraHaMH, JOJHKHOCTHBIMHU

*0 ProkenkoB A. 5. Beegenue B pHocoduio rpaXjaHCKOrO paBa : MOHO-
rpadus. M. : FOpautundopm, 2019. C. 129.
°! Kuuko A. . [IpunynurensHOE MpEKpalieHue mpaBa cOOCTBEHHOCTH Ha
3eMeJIbHbIC yUacTKH: aBToped. muc. ... kaum. op. Hayk. Kpacaomap, 2011. C. 7.
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JUIAMU ¥ YTIOJJTHOMOYEHHBIMU OOIIECTBEHHBIMU OpTraHU3aIusIMH (HU-
3U4ECKOEe, ICUXUYECKOE, HMMYIIECTBEHHOE WM OpraHU3alMOHHOE
BO3JICUCTBUE B LIEISAX 3AIIUTHI JIMYHBIX, OOIIECTBEHHBIX WM TOCyaap-
CTBEHHBIX MHTEPECOB. Takoe BO3/IEUCTBUE MPUMEHSETCS B CHIIY TOTO,
4YTO B OOIIECTBE OTCYTCTBYET JIOJXKHOE 3aKOHOMOCIYUIaHUE U JAPYTH-
MU CPEACTBAMHU, KpOME KaK MyTeM MPUHYIUTEIHLHOTO MPEKpAICHUS
npaBa COOCTBEHHOCTH €T0 JJOCTUYb HEBO3MOXKHO .

IIpunyauTe/bHOe NpeKpalleHHe NMpaBa COOCTBEHHOCTH Ha
3eMeJIbHbIH yYaCTOK NPH NMPAaBOMEPHOM MOBeAeHUN COOCTBEHHH-
Ka UMeeT Ppsij 0COOCHHOCTEM.

Bo-nepBeix, mpaBO COOCTBEHHOCTH BCErJla MPEKPAIIACTCS BO3-
ME3IHO.

Bo-BTOpBIX, 3aKOHOAATEIHCTBOM MPEAYCMOTPEHO BO3MEIICHUE
yOBITKOB B CBSI3U C U3BSITUEM y4aCTKa.

B-TpeTbux, BO3MOXHO TOOPOBOJBHOE OTUYKJICHHE 3EMEIbHOTO
y4acTKa COOCTBEHHUKOM.

OCHOBaHMSIMU U3BITHS 3€MEJIBHBIX YYAaCTKOB B Cllydae, €Clu
COOCTBEHHUK HE COBEpIlaj]l HUKAKUX MPOTHUBOINPABHBIX NESIHUM, SB-
JSIFOTCSL:

— pelieHue cya,

— 3aKOH,

— PpEIIeHUs] OpPraHOB TOCYJAapCTBEHHOM BJIACTU WM OPraHOB
MCY.

OObeKTaMH U3BATHS MOTYT BBICTYIIaTh 3€MEJIbHBIC YYaCTKH,
HaxOSIIMEeCs] B YACTHOU U MyOJIUYHONM COOCTBEHHOCTH.

[IpuHIIMIMAIBHO Ba)XHO, YTO MPUHYIUTEIBHOE MPEKpaIICHUE
nmpaBa COOCTBEHHOCTH Ha 3€MEJIbHBIN Y4aCTOK P MPaBOMEPHOM I10-
BEJICHUU COOCTBEHHUKA MPOMCXOIUT B IEIAX 3aIIUThl MTyOJIHMYHBIX
WJIM OOIIIECTBEHHBIX HHTEPECOB.

[Ipu paccMOTpeHMM HCKOB O MNPUHYIUTEIHLHOM IPEKpalieHun
npaBa COOCTBEHHOCTH Ha 3€MEJbHBIM y4acTOK, KaK MPaBUJIO, OTCYT-
CTBYET HEOOXOJAMMBIN aHaJIN3, I0KA3bIBAIOIINI HATUYUE TyOJIMYHOTO
WHTEpeca, paayd JOCTUAKEHUSI KOTOPOTO MPOUCXOJIUT U3BSITUE 3EMEITb-
Horo yuactka. «CyJ, TIpUHHMAas pelieHue, JOKEeH yOeAUThCs, YTO
o0ecrieynBaeT CIpaBeUIMBbIA OAIaHC MEXAy TpeOOBaHHWEM O MPOBE-
JNEHUU MMyOJIMYHOI0 UHTEPECA U 3alUTON OCHOBOIOJATAOIIETO CyOh-
E€KTUBHOTO TPa)KJAHCKOrO MpaBa — MpaBa coocTtBeHHocTu. Cyn a07-

>2 Babaes B. K. Teopust rocyrapeTsa v pasa : yueGHrK. M. : FOprcts, 2002. C. 207.
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’KE€H TOJYYUTh JOKa3aTeJbCTBA, YTO 3TO €IUHCTBEHHO BO3MOKHOE M
HanMEHEEe BPEIHOE IO CBOMM IIOCIEJICTBUSAM pEIICHHE. YYaCTHUKHU
mpoliecca JOJDKHBI MOHMMAaTh, YTO BOCTOP>KECTBOBAJIA COLIMATIbHAS
CIIPaBEJJINBOCTh, a OpeMs MOTEeph COOCTBEHHHKA HE SIBJISETCS Upe3-
MepHbIM. Cya JOJDKEH HCCIeI0BaTh BCe OOCTOSATENIbCTBA paccMaTpH-
BaeMoOro Jieja ¢ T€M, YTOOBI HE OCTaBaJ0Ch HUKAKMX COMHEHHUH, YTO
ATO €JIMHCTBEHHO BO3MOXKHOE CPECTBO JJIsl IIPOBEACHUS ITyOJIMIHOTO
I/IHTepeca»53.

CnocoOamu mpekparieHus mpaBa COOCTBEHHOCTH B paMKax JaH-
HOM T'PYIIIIBI SIBIISIOTCS:

— PEKBU3UINSA,

— U3BATHE 3€MEJbHOTO y4acTKa JJIs FOCYJapCTBEHHBIX WIIM MY-
HULMTATBHBIX HYX]I;

— HaIMOHAIN3AIIN;

— OTUYXJICHUE 3€MEJIbHOI'0 y4acTKa, KOTOPBIA B CHUJIy 3aKOHA HE
MOXET MPUHAICKATH JAHHOMY JIUILY.

Oco0EeHHOCTHIO MPUHYAMTEIBHOI0 NMpPEeKpPallleHUus1 MpaBa coo0-
CTBEHHOCTH HA 3eMeJIbHbIN y4acTOK B CBSI3U C MPOTHBONPABHBLIM
MOBeJEeHHEM COOCTBEHHHKA SIBIICTCI TO, UYTO B OTJIMYHE OT BCEX
OCTaJIbHBIX CIy4aeB, 371€Chb UMEET MECTO HE PEryIsITUBHOE, & OXPAHU-
TeJibHOE TMpaBooTHolleHue. [lo obmeMy npaBuily, 3TO BO3ME3JHOE
MpeKpalieHue rnpaBa COOCTBEHHOCTH, 32 UCKJIFOYEHUEM KOH(PUCKAIWH.
YOBITKH, CBSI3aHHBIE C U3BATUEM y4acTKa, HE Bo3MemarTcs. OTayx-
JICHUE 3€MEJIbHOTO0 YydacTKa BO3MO’KHO TOJIBKO IO PEIICHHUI0 CYy/a.
OOBbeKkTaMu U3BATHUS B CBSI3U C MPOTUBOINPABHBIM TOBEACHUEM COO-
CTBEHHHMKA MOTYT BBICTYNATh TOJBKO 3€MEJIbHBIC YYaCTKH, HAXOJs-
[IMecs B YaCTHOU COOCTBEHHOCTH.

K crocob6aM mpuHYIUTEIBHOTO MPEKpalleHusl MpaBa COOCTBEH-
HOCTH Ha 3€MEJIbHBIEC YYACTKU B CBSI3M C IPOTHBOIPABHBIM MOBEICHU-
€M COOCTBEHHUKA OTHOCSITCS CIEIYIONIUE:

— KOH(UCKAIINS;

— oOpallleHre B3bICKaHUsI Ha UMYIIIECTBO MO 00s3aTEIbLCTBAM;

— U3BATHE 3€MEJILHOI0 Y4acTKa, KOTOPBIM HE MCIIOJb3YEeTCs B CO-
OTBETCTBUU C €ro IICJICBBIM Ha3HA4YCHUEM, JIMOO MCIOIB3YeTCS C
HapylIeHUEM 3aKOHOIaTeILCTRA.

>® [lerrmrosa JI. B. CrcTeMa OCHOBAHFIH TPEKPALLICHYS (JHLLICHIIST) TIPABa COOCTBEHHO-
CTY KaK HeoOXommMoe yerioBre YD(EKTUBHON peaT3alliy MPHHITANA HEMPUKOCHOBEHHOCTH
cobctBenHocH // Bectauk I lepmckoro yanBepeuteta. FOprmideckue vayku. 2019. Ne44,
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B Hay4dHO# nuTepaType NpeajaracTcs BbIICIATh €IIE 1BA CIOCO-
0a OPUHYAUTEIHLHOrO MPEKpallleHUs MpaBa COOCTBEHHOCTH Ha 3€-
MEJIBHBI YYaCTOK B CBSI3M C NPOTHUBOINPABHBIM IOBEICHUEM COO-
CTBCHHUKA!

— B CBSI3U C BBIKYIIOM O€CXO3SIMCTBEHHO COACPKUMBIX KYJIbTYP-
HBIX [IECHHOCTEH,

— W B CBSI3U C MPEKpalleHUEeM IpaBa COOCTBEHHOCTH HE OecXo-
3STUCTBEHHO COACPKUMOE KUJIO€ TTOMEIIeHUE (KUIIOM I[OM)54.

[Ipu sToM ormeuaetcs, uto B 'K PD u denepanbHbiXx 3aKoHax,
MPUHATHIX B €r0 pa3BUTHE, OTCYTCTBYIOT MpaBuja, KOTOpbIe ObI pery-
JUPOBAJIM U3BSATUE 3E€MEJBHOTO Y4YacTKa, Ha KOTOPOM pacCMOJIONKEH
U3BIMAEMBIM OECXO3SUCTBEHHO COACPKUMBIA OOBEKT KYJIBTYPHOTO
Hacleausi U 0€CX035UCTBEHHO COJIEPIKUMOE KHUJIO€ TTOMEIIeHue (JKU-
JIOM I0M). DTO HE CITOCOOCTBYET MOCJIEIOBATEIILHOM peain3aliuy mpa-
BOBOI'0 MPUHIIUINA €IUHON Cy/IbObI 3€MEIBHOIO Y4acTKa U Pacroio-
YKEHHOTO Ha HEM O0bEKTa HEIBUKUMOCTH.

IIpekpaimenue npaBa COOCTBEHHOCTH Ha 0ecX03sIiiCTBEHHO
coJiep:KMMble KYJbTypPHble IEHHOCTH

Cr. 240 TK P® pomyckaet mpekpailieHue mnpaBa cOOCTBEHHOCTH
Ha OECXO35HHO COJIEPKUMBIE KYJIbTypHbIE IIeHHOCTH. CTOUT OTMe-
TUTh, YTO HOPMA HAMPABJIECHA HA COXPAHEHUE HE JIOOBIX KYJIbTYPHBIX
IIEHHOCTEH, a 0c000 IIEHHBIX U OXPAHSIEMBIX TOCYAapCTBOM, U B TEX
ClIy4asiX, Korjga COOCTBEHHUK OECXO3SMCTBEHHO COJEPKHUT 3TH IEH-
HOCTH, YTO TPO3UT yTPATON UMU CBOETO 3HAYCHHSI.

CornacHo cr. 3 3akoHa 00 00bEKTax KyJIbTYpHOI'O Haclenus K
00BbEKTaM KyJIbTYPHOTO Haclieusl (HaMATHUKAM UCTOPUU U KYJIbTY-
pb1) HapoaoB Poccutickoit Denepaniivi OTHOCATCS 0O0OBEKThI HEIBUKH-
MOT'0 UMYIIIECTBA (BKJIFOYasi OOBEKTHI apX€0JOTHUYECKOr0 HACEeAUs) U
UHBIE OOBEKTHl C UCTOPUYECKU CBSI3AHHBIMU C HUMU TEPPUTOPHUSIMU,
MPOU3BEJACHUSIMU YKUBOIIHCH, CKYJIBIITYPHI, JEKOPATUBHO-
MPUKJIAHOTO HMCKYCCTBA, OOBEKTAMU HAyKM U TEXHUKW W HWHBIMU
npeaMeTaMu MaTepUaibHON KyJIbTYpbl, BOBHUKIIIUE B PE3yJIbTaTE HC-
TOPUYECKUX COOBITHUM, MPEACTABISIONIAE COOOW LIEHHOCTh C TOYKH
3pEHHUsS MUCTOPHUH, apXEOJOTHH, apXUTEKTYpPhl, TPaJTOCTPOUTEIILCTBA,
UCKYCCTBa, HAYKU U TE€XHUKH, 3CTETUKHU, STHOJIOTUM WU aHTPOIOJIO-

> Kuuxo A. . [IpunynurensHOE MpeKpalieHue mpaBa cOOCTBEHHOCTU Ha
3eMeIIbHbIE YYacTKU: aBToped. Auc. ... KaHa. op. Hayk. Kpacuomap, 2011. C.
14,
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TUU, COLMAIIBHON KYJbTYPhI U SIBIISIFOIIMECS CBUICTEIBCTBOM 310X U
MBWIN3AIUHN, TOJJTMHHBIMU UCTOYHUKAMU MH(OpMAIMU O 3apoxKjie-
HUW U Pa3BUTUU KyanprI55

[lepedyeHb KyJbTYpPHBIX LIEHHOCTEH MOCTOSIHHO JOIOJHSIETCS HO-
BbIMU OOBbekTamu. Tak, B cT. 25 3akoHa P® ot 9 oxtsa6ps 1992 r.
No 3612-1 «OcHoBbl 3akoHOmaTenbcTBa Poccuiickoit denepamnuu o
KYJbTYpe» MPEeayCMOTPEHO, UTO COCTaB (MEPEeUEHb) KYyIbTYPHOTO J0-
crosgHus HaponoB Poccuiickon ®Depepauuu onpexaensercs I[IpaBu-
TeabcTBOM P® mo mpencrasinennio cyobekTtoB PO. KynbTypHoe mo-
cTosiHue HapoaoB Poccutickoit denepaniuy HaX0AUTCSI Ha 0COOOM pe-
KAME OXpaHbl U HCHOJIb30BAHUSI B COOTBETCTBHUM C 3aKOHOJATEIb-
crBoM Poccnn™.

[Tockonbky cT. 240 ['K P® npumeHsaeTcs TOIBKO B OTHOLICHUU
0c000 IIEHHBIX M OXPaHSIEMBIX TOCYJIapCTBOM KYJbTYPHBIX II€HHO-
CTEU, MOHATHO, YTO TAaKUX LIEHHOCTEM HE OYE€Hb MHOro. B cBsA3m C
TUM HEO0OXOJIUMO OTMETHUTh, uTO CT. 54 3akoHa 00 O0OBEKTax KyJib-
TYPHOT'O HAcleAus YCTAHABIMBACT MOXO0XKEE MPABWIO B OTHOLICHUH
TOO0BIX  OECXO3SUCTBEHHO COACPKUMBIX OOBEKTOB KYJIbTYPHOTO
Hacleaus: €ClM COOCTBEHHMK OOBEKTa KYyJIbTYpPHOTO HacCieaus,
BKJIFOYEHHOTO B PEECTP, BBIABIECHHOTO O0BEKTa KYJIbTYPHOTO Hacje-
IUs TM00 3€MENbHOI0 Yy4YacTKa, B MpeJeaax KOTOPOro pacrojiaraercs
OOBEKT apXEOoJIOrMYECKOr0 HACJeAusi, HE BBIMOJHICT TpeOOBaHUN K
COXPAHEHUIO TAKOTO0 OOBEKTA WM COBEPIIAET JACHCTBUS, YrpoKaro-
IIME COXPAHHOCTHU JAHHOTO OOBEKTa W BIEKYIIUE YTPATy UM CBOETO
3HAYCHUS, CyJI MOXKET MPUHATH PeIIeHuEe 00 U3BSITUU Y COOCTBEHHHKA
JTAHHBIX 00BEKTOB.

[To mHeHnto A. B. 1'0JI0BU3HMHA TaHHBIE MOJIOKEHUS HE MPUMeE-
HUMBI K 0CO0O IIEHHBIM U OXPaHSIEMBIM T'OCYJIapCTBOM KYJIbTYPHBIM
nerrocTsM” . To ecTb HopMa cT. 240 'K PO namenena Ha oxpany
0cOo00 IIEHHBIX M OXPaHSAEMbIX TOCYAAPCTBOM KYJIbTYPHBIX IE€HHO-
cTel, a HopMma cT. 54 3akoHa 00 00BEKTaxX KyJIbTYPHOTO HacJeaus Ha

> 06 00BEKTAX Ky/IBTYPHOTO HACHEWs (TAMSTHHKAX HCTOPHH U KYJIBTYDbI) HApO-
noB Poccuiickoit deneparin : pezep. 3akoH ot 25.06.2002 Ne 73-D3 (pex. ot 24.04.2020)
// C3 P®. 01.07.2002. Ne 26. Cr. 2519.

*% OcHOBBI 3aKOHOIATENBCTBA PoccHiicKoi Denepatu 0 KyibType : 3akoH PO or
09.10.1992 Ne 3612-I (pen. ot 01.04.2020) // Poccuiickas razera. 1992. 17 HOsIOps.

*" TonosmsanH A. B. OCHOBAHIIS ¥ MOPSIOK BBIKYIIA Ky/IBTYPHBIX LIEHHOCTEH IO
poccuiickoMy rpaxaaHckoMy TipaBy // [TpaBo v skoHomuKa. 2013, Ne 11.
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OXpaHy O0BbEKTa KyJIbTYPHOTO HACJIEusl, BKIIFOYUEHHOTO B PEECTP, BhI-
SIBJICHHOT'O 00BEKTa KyJIbTYPHOTO HACJIEAUs JIMOO 3eMEJIbHOTO y4acT-
Ka, B Mpejenax KOTOPOro pacmojiaraetcsi 00ObEeKT apXeoaornyecKoro
HaCJIeTUSL.

Bwmecrte ¢ Tem, cormacHo 1. 1 cT. 24 3akoHa 00 00BbEKTaX KYyJib-
TYpHOTO HacjeAusi OOBEKT KYJbTYPHOTO Hacieaus QeaepaibHOro
3HA4YCHUs, BKIIOUCHHBIH B ENUHBIN rocyjapcTBEHHBIN peecTp 00beK-
TOB KYJbTYPHOI'O HAcjleAusi, MOXKET ObITh MPHU3HAH 0CO0O0 IIEHHBIM
00BEKTOM KYyJIBTYpPHOTO Haclieaust HapoaoB Poccuiickoit deneparum.

Takum oOpa3oM, JeHCTBUTEIBLHO, B CT. 54 3akoHa 00 0O0BEKTax
KYJbTYPHOI'O Haclie/usi peyb UJAET HE 000 BCEX KYJIbTYPHBIX IEHHO-
CTSIX, @ O T€X, KOTOPBIE HE SABJISIIOTCS 0COOO0 LIEHHBIMH U OXPAHSIEMBbI-
MH F'OCYJIapCTBOM.

[TonsaTne «0ecX034iCTBEHHOE COJIEPIKAHUE» KYJIbTYPHBIX IIEHHO-
CTE€W B 3aKOHOJATEIbCTBE HE packpbiBaeTcd. [1o cytu — 310 HEHaIe-
Kalllee COAEpKAHUE KYyJIbTYPHBIX LEeHHOCTeW. [loa HeHamnexammm
COJIepKaHWEM KYJbTYPHBIX LIEHHOCTEH ClielyeT MOHUMAaTh Heobecte-
YEHHE UX COXPAHHOCTH KaK B LEJIOM, TaK U YACTUYHO; HEOCYILECTB-
JICHHE X PEMOHTa WJIM pecTaBpaliuu (Mpu HEOOXOIUMOCTH); HENpPH-
HATHE MEP IO MPEAYNPEKIACHUIO NX XUIIEHHUS; TOMYLICHUE UX Tepe-
Ja4y JIMILY, KOTOPOE HE CIIOCOOHO OOECIeunuTh MX HaJJIexkallee xpa-
HEHUE U COJIepKaHUE.

Hopwma ct. 240 I'K PO He ycTaHaBIuBaeT Kpyr cyObEeKTOB, KOTO-
pble MOTYT 0€CXO35MCTBEHHO COJIEPKATh KYyJIbTYpPHBIE IEHHOCTH, TO-
ATOMY UMM MOTYT JIFOObIE CYOBEKTHI TPaKIaHCKOTO IpaBa, B TOM
yucie Poccuiickas ®enepanusa u cyowsekTsl Poccuiickorn denepanuu
Y MyHUIIMTIAJIbHbIE 00pa30BaHUs.

OcHoBaHUeM JJIsi TIPEKPAILCHUsI TpaBa COOCTBEHHOCTH Ha KYJIb-
TypHBIE IIEHHOCTH SIBJISIETCSI TO, UTO COOCTBEHHUK OECXO3MCTBEHHO
COIEPKUT KYyIbTYPHBIE LIEHHOCTH U 3TO TPO3UT yTPATOU KyJIbTYPHBI-
MH [IEHHOCTSIMU CBOETO 3HAYCHUSI.

[IpekpaiieHue mpaBa COOCTBEHHOCTH Ha OECXO3SMCTBEHHO CO-
JNEPKUMBIC KYJIbTYpHBIE IIEHHOCTU SBJSIETCS OCOOOWM Tpa)KJaHCKO-
MIPABOBOM CAHKIHEW 32 HEHAJIEKAIIEEC OTHOIIEHUE K KYJIbTYPHBIM
neHHocTsM. [loaToMy mpekpaiiieHue mpaBa COOCTBEHHOCTH B JaHHOM
CIy4ae HOCHUT NMPUHYIUTEIbHBIN XAPAKTEP U HE 3aBUCUT OT BOJICU3b-
SIBJICHUS COOCTBEHHHMKA KYJIbTYPHBIX IIEHHOCTEH.
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B Hay4yHOU uUTepaType OTMEUYAETCS TUCKYCCUOHHOCTD FOPUIAYE-
CKOM IIPUPOJbI JTAHHOW CAaHKUUU. HEKOTOphIE ydeHbIE OTHOCAT 3Ty
CaHKIIMIO K PEKBU3UILIUM, APYrUe OOOCHOBBIBAIOT €€ CaMOCTOSITENb-
HBI XapakTep U CUUTAIOT, YTO ATA CAHKIIUSA HE MOX0XKA HU HA KAKYIO
Ipyryro. JIeMCTBUTENBHO, COTTIACUTHCS C TEM, YTO MPEAYyCMOTPEHHAS
cT. 240 'K PO cankius siBasieTcs GaKTUYECKH PEKBU3UIIUEH, CITOXK-
HO. [Ipu pexBU3UIIMK U3BATHE BEIICH MPOUCXOJUT B MHTEpEcax 00-
IeCTBAa U MPU OTCYTCTBUU MNPOTUBOINPABHOCTU B JCHCTBUSX COO-
CTBEHHHKA, B TO BPEMS KaK U3bITUE KYJIbTYPHBIX LIEHHOCTEN IO Mpa-
BwiaM cT. 240 'K P® umeer MecTo TOJIBKO MPU UX OECXO34MCTBEH-
HOM conepmammss

Hanuuue BUHBI COOCTBEHHUKA HE BXOJHUT B YKCIIO YCIOBUU NS
U3BATUS KYJIbTYPHBIX LEHHOCTEI™

beCcX035IMCTBEHHO CONIEPKUMBIE KYJIBTYPHBIE LEHHOCTH MOTYT
OBITh M3BATHI Y COOCTBEHHMKA HCKJIIOYUTEIBHO IO PEIICHHUIO CyJa
100 MyTEM BBIKYIIa TOCYIapCTBOM, JIMOO MyTEM MPOAAXH C MyOIuy-
HBIX TOPTOB.

Kpyr cyObeKkTOB, KOTOpPBIE BIIPABE MPEABIBUTH UCK O MpEeKpalie-
HUU TIpaBa COOCTBEHHOCTU Ha OECXO3SMCTBEHHO COJEPKUMBIC KYJIb-
TYpHBIE IIEHHOCTH 3aBHCUT OT BBIOPAHHOTO CIOCO0a MpEeKpalleHus
npaBa coOCTBEHHOCTH. Tak, TpeOOBaHHE O MPUHYAUTEILHOM BBIKYIIE
O0ECXO34MCTBEHHO COACPKUMBIX KYJIBTYPHBIX IIEHHOCTEH MOXKET
NPEABSABUTH TOCYIAPCTBO (B JIMIIE YIIOJTHOMOYEHHBIX opraHoB). C uc-
KOM 00 U3BATUH OECXO3SIMCTBEHHO COJIEPKUMBIX KYJIbTYPHBIX LIEHHO-
CTEH MyTeM MX MPOJIAKH C MyOJIUYHBIX TOPTOB MOTYT O00OpaIaThCs Kak
¢u3nyecKue, Tak U FOPUINYECKHUE JIUIA.

[TocnenHeil 0COOEHHOCTBIO MPEKpAIIEHUs MpaBa COOCTBEHHOCTH
Ha 0ECXO3SUCTBEHHO COJCPKUMBIC KYJIbTYpPHBIC IIEHHOCTH SIBIISICTCS
TO, YTO U3BITUE OECXO3AMUCTBEHHO COAEPKUMBIX KYJIbTYPHBIX LIEHHO-
CTEl y UX COOCTBEHHMKA HOCUT BO3ME3NIHbIA XapakTep. [Ipu BeiKyIie
KYJbTYPHBIX IIEHHOCTEH COOCTBEHHHMKY BO3MEIIACTCS X CTOMMOCTD B
pasMepe, YCTaHOBJIEHHOM COIVIAlIEHUEM CTOPOH, a B CiIydae Clopa —
cynom. Ilpu npogaxe ¢ myOIUYHBIX TOProB COOCTBEHHUKY TepeaaeT-

>8 Kopnaunosa H. B. U3bsaTre 0ecx031WCTBEHHO COAEPKUMBIX KYJIbTYPHBIX
[IEHHOCTEH: HEKOTOphIE MPOOJIEMBI MPABOBOTO PETYIHpOBaHus // ArpapHoe u
3emenbHOE mpaBo. 2016. Ne 5 (137). C. 60.
> Dpnenescknit A. M. TloctaTeiiHblii Hay4HO-TIPAKTHYECKHH KOMMEHTa-
puit vactu niepBoit 'K PO // M. : bubmmoteuka PI'. 2001. C. 319.
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Csl BBIpYYE€HHAs OT MPOJaXKU CyMMa 3a BBIYETOM PacXOJ0B Ha MPOBE-
JIEHUE TOPrOB, a TaKXKE€ CTOMMOCTH BOCCTAHOBUTEJIBHBIX PabOT B OT-
HOIIICHUH 00BEKTa KYJIbTYPHOTO HACJIEIUsI, WM CTOMMOCTH MEPOIPH-
ATUH, HEOOXOJIMMBIX IS COXpPaHEHUS OOBEKTA apXeOJIOTMYECKOTO
Hacnenusi, ykazaHHbiX B CcT. 40 3akoHa 00 00BEKTax KyJIbTYpPHOTO
HacIeusl.

Konmponvnuie 6onpocwi

1. OcHoBaHMs IpEeKpalieHus MpaBa COOCTBEHHOCTH TOMUMO BOJIU
COOCTBEHHUKA.

2. OCOOCHHOCTHU MpPEKpaIlleHUs] MpaBa COOCTBEHHOCTH Ha 3E€MEJIb-
HbI€ YYaCTKHU IMOMHUMO BOJM COOCTBEHHHUKA: BOIPOCHI TEOPUHU U MPaAK-
THKH.

3. [Ipekpaiienre mpaBa COOCTBEHHOCTH Ha 3€MEJbHBIC yYaCTKH
MOMUMO BOJM COOCTBEHHHWKA NPU IPABOMEPHOM TOBEJIEHUU COO-
CTBEHHHKA.

4. Ilpekpaiienre npaBa COOCTBEHHOCTH HA 3€MEIJIbHBIE YYaCTKU
MIOMUMO BOJIM COOCTBEHHHKA B CBSI3U C MPOTUBOIIPABHBIM MOBEICHUH
COOCTBEHHHKA.

5. IIpekpamenrie mpaBa COOCTBEHHOCTH Ha OECXO3SIICTBEHHO CO-
JEP>KUMBIEC KYJIbTYPHBIE IIEHHOCTH.
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I'JIABA 6. AKTYAJIBHBIE BOITPOCHI
SAHIUTHI MIPABA COBCTBEHHOCTH

HUcTrpedoBanne mMylmiecTBa M3 4YY:KOr0 HE3aKOHHOI'O BJiaje-
HMHSIL.

BunaukaninoHHBIA HWCK SIBISETCS OJHUM W3 Hambojee pacrpo-
CTpPaHEHHBIX CIOCOOOB 3aIlUTHI MPaBa COOCTBEHHOCTH M MHBIX BElll-
HBIX MPaB.

B xiiaccnyeckor MUBUIIMCTAYECKOW JIATEPATYPE BUHIAUKALMS Xa-
paKTepU3yeTcsl Kak TpeOOBAaHUE HE BJIAJICIONIETO BEIIbIO COOCTBEHHHU-
Ka K HE3aKOHHO BJIAJICIONIEMY €10 HECOOCTBEHHHUKY 00 MCTpeOOBaHUU
BEIIM U3 YYKOTO HE3aKOHHOIO BiIajeHus . BUHIMKALMS SBISETCS
MEpON MNPUHYKACHUS, HAMpPaBICHHOW Ha BOCCTAHOBJICHHE CYObBEK-
TUBHOTO IpaBa COOCTBEHHOCTH MmoTepneniiero juma. [Ipu aTom nuio
HE HECET JOMOJIHUTEIbHBIX HMYIIECTBEHHBIX IMOTEPbh, XapaKTEPHBIX
JUIsl OTBETCTBEHHOCTH.

[IpaBoM ucTpebOBaTh UMYIIECTBO M3 UY>KOTO HE3aKOHHOTO BJia-
J€HUS HAJIeJAI0TCSI COOCTBEHHUKHU U MHBIE JIMIIA, BIAJCIONINE UMYIIIE-
CTBOM Ha 3aKOHHOM OCHOBaHUHU.

VYcnoBueM NPUMEHEHUS JAHHOW MEpbl MPUHYKIACHUS SIBISETCS
TOJIBKO MPOTUBOMPABHOCTh. [ [pUMEHUTENHFHO K BUHAUKAIIMA OHA BBI-
pakaeTcsl B HE3aKOHHOM BJIQJICHUU YYKOU BEIlIbIO.

JInst BUHAMIMPOBAHUSI UMYILECTBA HEOOX0auMO: 1) 4ToOBI cOO-
CTBEHHUK ()aKTUUYECKHU yTpaTUJ BIaJCHHUE BEIbIO; 2) YTOOBI BIIaICHUE
3TOM BEIllbI0 HECOOCTBEHHUKOM OBLIO HE3aKOHHO; 3) YTOOBI yTpadeH-
Has Bellp ObuIa I/IHILI/IBHz[yaJILHo-onpez[eneHHoﬁGl. Heckonpko mo-
nHoMy gopmynupyet ycioBust M. S. Kupuinosa: a) npaBo cOOCTBEH-
HOCTH KOHKPETHOTO CyOBEKTa HapyIleHO; 0) UMYIIECTBO COOCTBEH-
HUKa BBIOBLIO W3 €ro BJIAJACHUSA; B) UMYILIECTBO (BEIllb) HAXOAUTCA B
(dakTrueckoM (OECTUTYILHOM) BJIaJICHUA HECOOCTBEHHUKA; T') HECOO-
CTBEHHUK SIBJISICTCSI HE3aKOHHBIM BJIaJICNIbIIEM

% CemenoB B. B. BuHAHKALWMS : BOMPOCH TEOPHH U CyIEOHOI MPAKTHKH //
Poccuiickas rocturmda. 2016. Ne 2. C. 8.

o1 Jlonto C. E. I'paxxgaHCcKo-IpaBOBbIC BHEIOTOBOPHBIC CIIOCOOBI 3aIIUTHI
conuanmcTuyeckor coocrserrnoctu. M. : FOpua. Jlut. 1980. C. 20.

62 Kupunnosa M. {. 3ammra mpaBa COOCTBEHHOCTH W JAPYTUX BEIIHBIX
npaB / mox oom. pen. T. . Mnnapuonosoii, b. M. IN'onrano, B. A. IlnerHera.
M., 2001. C. 305.
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BaxxHoe 3HaueHuE IIpU peanv3aluyd JAaHHOW MEPbI UMEET BO3-
ME3HOCTh WK OE€3BO3ME3NHOCTh MNpuobOpereHus Bemu. [Ipu Bo3-
ME3JIHOM NMPUOOPETEHUHN BEIIU BUHAUKAIIMSA MOXXET ObITh MPUMEHEHA
K HEYNpaBOMOYEHHOMY OTuyxaatento. [Ipu Bo3Mme3nHoM npuoOpere-
HUU UMEET 3HAY€HUE YCTAHOBJIEHUE JHOOPOCOBECTHOCTH WJIM HENOO-
POCOBECTHOCTH BBIOBITHSI MMYyIIECTBa (MO BOJIE COOCTBEHHHMKA WIIU
HET).

s 1oO6pocoBecTHOCTU IprUoOpeTaTeas He0OX0aUMO, YTOOBI OH
HE TOJIbKO ()aKTUYECKU HE 3HAJ, HO U HE JIOJDKEH ObLT 3HATH (OBLI HE B
COCTOSIHUM y3HATh) O MIPUOOPETEHUH UM BEILU Y HEYITPABOMOUYECHHOTO
otuyxnarens (m. 1 ct. 302 'K P®). Oto npeanonaraer npuHsTHE
100pOCOBECTHBIM TIpHOOpeTaTeeM BCEX Pa3yMHBIX Mep JUIsl BBISICHE-
HUS IPABOMOYUN OTUYKAATENS BEIIH

b. b. UepenaxuHn nucai no 3ToMy MOBOJY, YTO y4€T CyObEKTUB-
HOM CTOpPOHBI TOBEJEHUS COOCTBEHHUKA, KOTOPBIN JUIIWICS BIaje-
HUS BEIbIO 1O CBOEH BOJIE WJIM MTOMUMO CBOSHM BOJIM M CO3JaJl 3TUM
MOBOJ, JIJIsl 3a0Iy’KJICHUs] TPEThEero MpUOoOpeTaTessi, MO3BOJISIOT CHe-
JaTh BBIBOJI O TOM, YTO COOCTBEHHHKY, JTUIITUBIIEMYCS BEIA TTOMUMO
CBOCH BOJIU, JOJDKHO OBITH MPEIOCTABJICHO MpaBO Ha HMCTpeOOBaHUE
CBOCH BelIM W OT J0OpocoBecTHOro mnpuoodperarens. M wHaobopor,
COOCTBEHHUKY, KOTOPBIN JIMIIWJICS BJIAJICHUS BEILIbIO IO CBOEH BOJIE,
HE JOJDKHO OBITH MPEJAOCTAaBICHO IMPABO Ha MCTPEOOBAHHME BEIIU OT
JTO0OPOCOBECTHOI'O TpUOOpeTaTessi, MOCKOJbKY B ATUX CiIydasx IIO-
cJeAHUM NpUoOpes mpaBo COGCTBEHHOCTH .

Kak BepHO ObLIO OTMEUEHO apOUTPaKHBIM CYJIOM, «IIpUOOpeTa-
T€JIb HE MOXET OBITh MPU3HAH TOOPOCOBECTHBIM, €CJIM HA MOMEHT CO-
BEPILECHUS CIIECJIKU MO0 TPUOOPETEHNIO UMYIIIECTBA TPAaBO COOCTBEHHO-
ctu B EI'PII Gbuio 3aperucTpupoBaHO HE 3a OTUYKJATENEM UM B
EI'PIT umenach oTmeTka O CyneOHOM CHOpE B OTHOUIEHWH 3TOTO
UMYIIECTBA. YUUTHIBAsI OTKPBHITOCTh MH(OPMAILIMU, COJAEPIKAIICICS B
dbeneparbHOM HHOOPMAITMOHHOM pECypce, AEHCTBYS C JIOCTaTOYHOU
CTEMEHbI0O OCMOTPUTEIBHOCTH U PAa3yMHOCTH, UCTEI] JI0 3aKIIOUYCHUS

% Kopotkosa M. B. K Bompocy 06 oGecriedennn 6ananca HHTEpPecoB coo-
CTBEHHHKA M JIOOPOCOBECTHOTO MpUOOpeTaTessi mpu NMpuMeHeHun ctatbu 302
I'K Poccunm // 3akonsl Poccuu : onbiT, ananmm3, mpaktuka. 2015. Ne 11. C. 41.

% Yepenaxun b. B. FOprandeckas mpupoia u 060CHOBAHIE IPHOOPETEHMs
mpaBa COOCTBEHHOCTH OT HEYIPAaBOMOYEHHOTO OT4YYXKAarens // AHTOJIOTHS
ypaibCcKoi nuBuiIucTHKY, 1925-1989. M. : CratyT, 2001. C. 287.
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CTOPOHAMHU JIOTOBOpPA KYIUTU-TIPOAAXKU HEXKHUIBIX MOMEIICHUN OT
01.12.2014 umen peasibHYI0 BO3MOXHOCTb OOpPAaTUTHCSI B OpraH, OCy-
HIECTBIISIIOIINN TOCYIapCTBEHHYIO PETHCTpAlMd NpaB, U MOJYYUTh
COOTBETCTBYIOIIYIO0 HH(Popmaluto (Beinucky u3 EI'PIT) orHOCUTEIRHO
HalIuuusl (OTCYTCTBHS) IIpaBa COOCTBEHHOCTH, OTpPaHUYCHMS WU
oOpeMeHEeHHUs TTpaBa Ha MPUOOpETaeMbIe UM OOBEKTHI HEJIBHXKMMOCTH,
B TOM YHCJI€, O HUIMYUKU OOpeMeHEeHHUs B BUjie 3ajiora B nojibly AKb
«®Dopa-baHk» B OTHOILIEHUHU MOMEIIEHUN (ITyCTh U C APYroi Hymepa-
uuei) B 3qanuu 1o anapecy: Kpacnogapckuii kpai, r. KpacHonap, yi.
[TokpeIkrHa 2/2»%°

TpeTbss 0COOEHHOCTH BBITEKAET M3 TOTO, YTO BUHJUKAIIMOHHOE
TpeOOBAHUE MOXKET OBITh YAOBJIETBOPEHO, TOIBKO €CIIM UCTpeOyemast
BEIllb COXPaHUJIACh B HATYpe, a TaKKe €CJIM €CThb BO3MOKHOCTh €€ WH-
TUBUTYaTU3UPOBATh U UJICHTU(UIIUPOBATD.

YeTtBepTasi 0COOEHHOCTh CBSI3aHA C YTpaToil (PaKTHMUECKOTO BJa-
neHust Bebio. COOCTBEHHUK, a TaKKe€ WHbIC JIUIIA, BJIAJICIOIINE UMY-
IIECTBOM Ha 3aKOHHOM OCHOBAaHUHU, UMEIOT MTPABO UCTPEOOBATH €r0 U3
4y’KOr0 HE3aKOHHOTO BJIAJICHUS TOJIBKO JIMIIb TOTJa, KOrAa YTPaTUiu
BO3MOHOCTh OCYIIECTBJIATh (PaKTHUECKOE 00JialaHue UMYIIIECTBOM.
Tak Mo KOHKpeTHOMY criopy, ApOUTPaKHBIN CyJ, TPUHUMAS PEIICHUE
O BUHJUKAIIMY OOBEKTOB HEJABMKUMOTO UMYIIECTBA B MOJIb3Y 3aKPbI-
Toro akimuoHepHoro odmectBa «HIIO CrpomMdkosnorus» OIEHUI
Hajquyue y OOIlecCTBA 3aKOHHBIX OCHOBAHWI BO3HUKHOBEHHS MpaBa
COOCTBEHHOCTH, BEpHYB  BJIQJIeJIbIly  UMYIIECTBO,  HE3aKOH-
HO BBIOBIBIIIEE U3 €r0 BIAJCHUS

[IaTast 0cOOEHHOCTh NPUMEHEHUSI BUHAUKAIMOHHOTO TPEOOBAHUS
3aKJIFOYAETCS B TOM, YTO HMMYILIECTBO MOKET ObITh UCTPEOOBAHO M3
qy’>KOr0 HE3aKOHHOTO BJIAJICHUS, €CJIU OTCYTCTBYIOT 00s3aTelIbCTBEH-
HbIE OTHOIIIEHUSI WU OTHOIIEHUS, CBSI3aHHBIE C TMOCJIEACTBUSIMU He-
EHCTBUTEIBHOCTH CHENKHI® . [IpeIbsBIcHIe BUHINKAIMOHHOTO HCKA
CTOPOHE IO JIOTOBOPY, B TOM YHCJI€ MO HEICHUCTBUTEIHLHOMY, TPaK-
JAHCKUM MPABOM HE JIOMYCKAETCS.

% Permeryie ApbutpakHoro cyna Kpacnogapckoro kpas ot 26.06.2017 o germy A32-
45075/2016 // Pexxim nocryma: http://sudact.ru/arbitral/doc/SpStimdGCrHW.
% Permene ApuTparkoro cyma Kpacromapekoro kpast ot 02.07.2018 o ety A32-
40153/2017 // Pexxim noctyma: http://sudact.ru/arbitral/doc/SpStimdGCrHW.
%7 Pemrenne Apbutpatoro cyma Kpacomapekoro kpas ot 05.09.2018 o nemy
A32-14899/2018 // Pexxim nocryma: http://sudact.ru/arbitral/doc/70590.
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Takum 00pa3oMm, HCIOJIB30BaHUE JAHHOTO CIIOCO0A 3allUThl HE
3aBUCUT OT HaJW4usl YOBITKOB, BUHBl U NMPUYMHHOW CBSI3U, KOTOPbIC
SBJISIFOTCSL YCIIOBUSIMH ITPUMEHEHHUSI OTBETCTBEHHOCTH B TPAXKIAHCKOM
npase. HeoOxoauMo nuiiis NpoTUBOIIPABHOE MOBEACHUE, KOTOPOE Xa-
paKTEpU3yeTCsl HApYyIIEHUEM CYyObEKTUBHOI'O MpaBa COOCTBEHHOCTH U
HOPM TPAXKJIAHCKOTO MpaBa. DTH 00CTOATENILCTBA CBUACTEIHCTBYIOT O
TOM, YTO paccMaTpuBaeMasi Mepa MO IOPUAUMYECKON MPUPOAE OTHO-
CUTCS K ME€paM 3alllUTHhl.

3amuTa npas BJIa/J€l0IEero COOCTBEHHHUKA.

HeratopHbiii UCK SIBJISIETCS KJIACCUYECKUM BEIIHBIM HCKOM, 3a-
POXKIEHHUE KOTOPOTO TaKKE€ OTHOCUTHCS K PUMCKOMY IpaBy, IJ€ OH,
OJIHaKO, UMEJI BeChMa y3KyI0 chepy MpuMeHEeHus (3amuTa cOOCTBEH-
HUKa OT HEMPAaBOMEPHOI'0 MPUCBOCHUSI CEPBUTYTA WM MHOTO aHAJIO-
TMYHOTO MpaBa MOJb30BAHUS MPUHAJICKAIIEH eMy B€IIII>IO)68. [To3n-
HEE B MAHJEKTHOM YYEHUWH HETATOPHBIA HCK CTAJl PacCMaTPUBATHCSA
KaK MCK 1O 3alllUTe MpaBa COOCTBEHHOCTH OT BCAKUX HAPYIICHUN, HE
SBJISIIOIIMXCS. HAPYIIEHUEM MpaBa BIIAJICHUS BENIbIO, TO €CTh HE MOJA-
JeXKAIIMX 3alUTe C TOMOIIbIO BUHAUKAIITMOHHOTO HUCKa, C TEM, YTOOBI
Hapsy C MOCJIEAHUM 3alluIaTh COOCTBEHHHUKA OT JIFOOBIX BO3MOX-
HBIX HapylieHun ero npasa. OO 3TOM CBUIIETENBCTBYET U TPAJAUIIUOH-
HO IIHMpoKas (popmyiia 3TOro ucka, 3akpersieHHas B ¢r. 304 'K PO u
naroriasi COOCTBEHHUKY BO3MOXKHOCTh «TpeOOBaTh YCTpaHEHUS BCS-
KUX HAPYLIEHUN €ro MmpaBa», XOTs Obl U HE COCMHEHHBIX C JIUIICHU-
€M BJIaJICHUS BEIIbIO.

B coBpeMEHHOM OTEUECTBEHHOM IIpaBE HETATOPHBIA HCK Tpe/I-
CTaBIIIET CO0OM TpeOoBaHHWE 00 YCTpaHEHUM NPEHSITCTBUHA B OCY-
IIECTBJICHUU TpaBa COOCTBEHHOCTH (WJIM MHOTO BEIIHOTO TpaBa), KO-
TOpBIC HE CBSI3aHBI C JIUIICHUEM COOCTBEHHHKA (MJIM MHOTO TUTYJIHHO-
o BJIQJICNIbIIA) BIIAJICHUS BEIIIbIO.

Tak, B 0THOM M3 CyA€OHBIX JieJl ObUIO YCTAaHOBJIEHO, YTO Ha 371a-
HUM Yy37a CBsI3M 0e3 corjlacusi €ro COOCTBEHHHMKAa CEPBHCHO-
HSHEPreTUYECKON CITy>K00M MO 3aJaHUI0 XO3SIMCTBEHHOI'O OOIIEeCTBa
OBbLT pa3MEIIeH ONTHKO-BOJOKOHHBIA KalOelb ¢ LEIbI0 00ecredeHUs
JKUTEJICW palloHa BO3MOXHOCThIO Aoctyna B cerb MHrepHer. Hera-
TOPHBIN UCK KOMITAHUU — COOCTBEHHUKA 3J]JaHUSI — O JEMOHTAXKE yKa-
3aHHOTO KaOeysi ObUI yAOBJIETBOPEH CYJAOM CO CCBUIKOM Ha OTCYT-

% Vcauesa K. A. Heraropublii UCK B HCTOPUYECKON U CPABHUTEIBHO-
paBoBOM nmepcrekTuBe // BectHuk rpaxaanckoro mpasa. 2015. Ne 5. C. 16.
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CTBHUE COTrJlachsi COOCTBEHHMKA Ha TAKOE€ HCIOJb30BAHUE IMPUHAJJIC-
Kale eMy HEABUKMUMOCTH, B TOM YHUCJE Ha OTCYTCTBHE COOTBET-
CTBYIOLIETO cepBHTyTa69.

CyOBEKTOM HEraTOpHOTO MCKa SIBISETCS COOCTBEHHUK WM MHOM
TUTYJIbHBIA BJIAJIEJICll, COXPAHSIONINI BEIlb B CBOEM BJIAJICHUHU, HO
UCTIBITHIBAIOIINUM MPETSITCTBUS B €€ UCIIOJIb30BAHUH.

Bmecrte ¢ TeM COBpeMEHHOU Cy/1eOHOM MPaKTHUKE M3BECTHBI CIy-
4yau BMOJIHE OOOCHOBAHHOM 3aluThl 00J1a/laTesiel 3eMEeIbHbIX CEPBU-
TYTOB, OTHOCUTEIBLHO HE HAXOAIIUXCS B UX (PAKTUUECKOM BIIaJCHUU
(cmykamux) 3eMeIbHBIX y4acTKoB. Ilo omHOMY M3 Takux nen coO-
CTBEHHUK 3/I1aHUs1, OJTHOBPEMEHHO SIBJIIOLIUICS 00agaTeeM 3aperu-
CTPUPOBAHHOTO B TOCYJIapCTBEHHOM PEECTPE CEPBUTYTHOI'O IpaBa
Mpoe3/ia yepe3 3eMEbHbIM Y4acTOK, HA KOTOPOM PACHOJIOKEHO ITO
3/IaHle, OOPATHIICSI C UCKOM K apeHJaTopy AaHHOTO ydacTKa, KOTO-
PBIM yCTAaHOBUJI Ha HEM 3a00p co muiaréayMoM M OTKaszajcs 0e3BO3-
ME3HO MPOIMYyCKaTh aBTOTPAHCHOPT UcTHa. JlaHHBIA MCK COOCTBEH-
HUKa 3/1aHus] OBLI CIPaBEMJIMBO KBaTU(PHUIIMPOBAH CYyJAOM KaK Hera-
TOPHBIA M TMOJJICKAIMUN yAOBICTBOPEHHIO, HECMOTPS Ha TO YTO
OOpEMEHEHHBIM CEPBUTYTOM 3€MEJIbHBIM y4aCTOK HE HaXOJWJICA BO
BJIAJICHUY HCTLA .

CyObekToM 00513aHHOCTH (OTBETUMKOM II0 HCKY) CUHUTAETCs
HETOCPE/ICTBEHHBIM HAPYIIUTENIh BEIIHOTO IMpaBa, ICHUCTBYIOIIUN He-
3aKOHHO (OOBIYHO ITO KacaeTcs MPaBOMOYMS MOJB30BaHNUA, a HE Ba-
JICHUS WIA PACTIOPSIKEHUS, YTO OYEBUIHO, HAITPUMED, IO OTHOIIECHUIO
K 00bEKTaM HEJIBMKHUMOCTH ).

OcHoOBaHMEM TPEIBSIBICHHUS HETaTOPHOTO MCKA MOXKET CTaTh HE
TOJIBKO JIEVCTBHE, HO M MPOTUBOINPABHOE O€37EHCTBUE HAPYIIUTEIIS
BEIIIHOTO TpaBa. Kpome Toro, HeraTOpHbIM UCK MOJICKUT YIOBIETBO-
PEHUIO U MPU HAIMYUU PEATbHON YTpO3bl HAPYIIICHHS BEIIHOTO TIpaBa
co ctopoHbl oTBeTurKa (203. 3 m. 45 IIIIBC u BAC Ne 10/22 u 1. 9
uHdopmanuonnoro nuckma I[pesuanyma BAC PO Ne 153).

Bwmecte ¢ TeM AJisl yIOBIETBOPEHUSI HEraTOPHOTO UCKa HE Tpely-
€TCs JJOKA3aTeJIbCTB BUHBI OTBETYMKA, IOCTATOYHO YCTAHOBJICHUS BO-

% 0630p cyneGHO# IPAKTHKE 10 HEKOTOPHIM BOIPOCAM 3AILITHI IIPAB COOCTBCH-
HHKa OT HAPYIICHUH, HE CBSI3aHHBIX C JIMIIICHUEM BIAJICHHS : UHPOPMAIIMOHHOE TIHCh-
Mo [pesuanyma BAC PO ot 15.01.2013 Ne 153 // Bectauk BAC P®. 2013. Ne 4.

"0 Permeriie Ap6utparkoro cyma Kpacromapekoro kpast ot 05.06.2017 1o ety A32-
28326/2016 // Pesxum noctyma: http://sudact.ru/arbitral/doc/Nhz Y daY oeox3/.
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JIEBOT'O XapakTepa ero noseaeHus. OTcyTcTBue TpeOOBaHUS BUHOBHO-
CTA OTBETYMKA MNPHUHIUMNHUAIBHO OTJIMYACT HETATOPHBIM UCK OT Je-
JINKTHOTO .

OOBeKT TpeOOoBaHUM MO HEraTOPHOMY HMCKY COCTaBJISCT YCTpaHe-
HUE JJISIIIErocsl MpaBOHApYIICHUS (MPOTUBONPABHOIO COCTOSHHUS),
COXPaHAIOLIETOCS K MOMEHTY IIPEAbIBICHUA UCKa. [loaToMy OTHO1IE-
HUS 110 HETaTOPHOMY MCKY B OTJIMYHUE OT BUHJUKAIIMOHHBIX TpeOOBa-
HUM HE MOABEPKEHBbI JICUCTBHUIO MCKOBOM MTAaBHOCTHU — HEraToOpHOE
TpeOOBaHUE MOXKHO MPEIBIBUTH B JIIOOOM MOMEHT, IMOKa COXPaHSIETCS
MpaBOHAPYIICHHUE.

[TocnencTBueM yJ0OBIETBOPEHUSI HETATOPHOTO MCKA MOXET CTaTh
CyI€OHBIN 3ampeT COBEPUICHUS] OMPEAEICHHBIX JACHCTBUM, a TaKxke
BO3JIO)KCHME Ha OTBETYMKA OOSI3aHHOCTH YCTPAHEHUS IMOCIEICTBUI
COBEpUICHHOI0 MM IpPaBOHAPYILICHHS (Hampumep, JEMOHTAX Hemnpa-
BOMEPHO BO3BEICHHBIX COOPYKECHHUHU, BBIBO3 HEIPABOMEPHO pazMme-
IIIEHHBIX MaTepUAJIOB, YOOpKa Mycopa U T. II.).

Uto kacaeTcs Mpouenyphl peain3alu MpaBa Ha 3alIUTy MpaBa
IIyTEM MOJAYU HETATOPHOTO HCKA, CIEAYET YUECTh P MPOLECCyalb-
HbIX ocoOeHHOCTel. [Io HeraTopHBIM UCKaM MPETEH3UOHHBIN MOPSIOK
no o0meMy TpaBUily HEOOs3aTelIeH MpU OOpalleHUuu B Cyj OOIIei
IOPUCIUKIIAM, OJHAKO B cOOTBETCTBHU cO cT. 132 T'TIK P®" rtaxoii
NOPSIZIOK MOKET OBITh YCTaHOBJIEH (penepanbHbIM 3aKkoHOM. Co0Jito-
JIEHUE TPETEH3WOHHOrO MOPAJIKA TAKXKE HE SIBISAETCS 00sA3aTelbHOU
OpOLEAYpOd U TIpU OOpallleHUHW B apOUTPAXKHBIA CYH, MOCKOIBKY
HETaTOPHBIN HMCK HE SIBJISIETCA JCHEKHBIM TpeboBaHuem (1. 5 cr1. 4
ApOuTpaxHoro IpoleccyaaibHoro kojaekca Poccuiickoir denepa-
III/II/I73).

3ammuTa npas BJajeJbla, He ABJISIOMIErocsi COOCTBEHHUKOM.

Hopwma ct. 305 ro. 20 'K P® 3akperuiseT 0CHOBBI TPaBOBOTO pe-
I'yJIMPOBAHUS 3AIIUTHI TIPaB BIAJEIbIIEB, HE ABJISIONIUXCS COOCTBEH-
HukaMu. CyObEKTOM MpaBa Ha 3aIUTy B JAaHHOM CIy4ae BBICTYIIAIOT
HOCHUTEJIU OIPAaHUYEHHBIX BEIIHBIX MPaB, TO €CTh 3aKOHHBIE BJIAJICIb-

™ Cyxanos E. A. Belsoe npaso : HayqHO-TI03HABATEbHbIH odepk. M. : Cra-
TyT, 2017.
["paxmanckuii mporieccyanbHbI Kosieke Poccuiickoit deneparm : denepan. 3a-
koH ot 14.11.2002 Ne 138-®@3 (pex. ot 24.04.2020) // C3 PO. 18.11.2002. Ne 46. Cr. 4532.
™ ApOUTpaKHBIi nporieccyanbHbIN Koneke Poccutickort deneparin : dhenepar. 3a-
koH 0T 24.07.2002 Ne 95-@3 (pen. ot 02.12.2019) // C3 P®. 29.07.2002. Ne 30. Cr. 3012.
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1Ibl, YbM MIPaBa OCHOBAHbI HA MPaBE XO35MCTBEHHOT'O BEJACHUS, HA Ipa-
BE OINEPATUBHOTO YIIPABJICHMS, HAa IIPABE MOKU3HEHHOTO HACJIEyEeMO-
ro BIAJCHUs, TUOO0 UMYIIECTBO IMPUHAJICIKUT JIMILy HAa WHOM 3aKOH-
HOM OCHOBaHHHU (THTyJE). BOCmoab30BaThCs IMpaBOM Ha 3allUTy B
paMKax paccMaTpMBaeMOM HOPMBI BOpPaBE YIPAaBOMOYECHHBIC BJia-
TETbIIBI, HE SIBJISIONTHMECS COOCTBEHHUKAMU, MPHU M0/1a4€ BHHIUKAITH-
OHHOI'O MCKa, HETaTOPHOI'O MCKAa, a TaKK€ «HUCKa O NMPU3HAHUU MpaBa
OTCYTCTBYIOHII/IM»M.

Psin pa3bsicCHEHMH 1O MPUMEHEHUIO YKA3aHHOU BBIIIE HOPMBI (CT.
305 'K P®) narot akThl 0(pUIIMATBLHOTO TOJIKOBAHMS BBICIIUX CYAe0-
HbIX HWHCTAHIIUM.

Taxk, . 60 IIIIBC u BAC Ne 10/22 pa3wsicHSET, 4TO TOCTE Tepe-
Jla4yd BJIAJCHUSI HEABMKUMBIM UMYIIECTBOM MOKYMAaTEN0, HO A0 rOC-
YAAPCTBEHHOM pErucTpaluu npaBa COOCTBEHHOCTH MOKYMNaTeb SBJIS-
€TCSl 3aKOHHBIM BJIAJICIBIIEM STOI0 MMYILECTBA U UMEET MPaBO Ha 3a-
IIUTY CBOETO BiiajieHUs1 Ha ocHoBaHuu cT. 305 'K P®. I1. 67 IITIBC u
BAC Ne 10/22 HanmenseT COOTBETCTBYIOIIMM IPaBOM Ha 3alIUTy OT
BCSIKMX HAPYIICHUU IpaB, XOTs Obl 3TH HAPYIICHUS U HE ObLIN COCM-
HEHBI C JINIICHUEM BJIAJICHUA, a TAK)KE MPABO HA 3aIlUTy CBOEro Bia-
JIeHUs COOCTBEHHHMKOB TIOMEIICHH B MHOTOKBAapTHPHOM JOME Kak
3aKOHHBIX BJIAJICNIBIIEB 3€MEJIBHOTO yUYacTKa.

Kak crpaBegnmuBo ormeuyaer b. M. I'oHrano «BemHo-nmpaBoOBbBIMU
crioco0aMu 3alluThl HAJENSIIOTCS HE TOJBKO COOCTBEHHUKH, HO M
CyOBEKTHI IPYTUX BEIIHBIX IPaB, a TaKXKe JIMIA, KOTOpbIe BOOOIIE HE
SBJISIIOTCSL CYOBEKTaMHU BEIIIHBIX IPaB, HO BJIAJCIOT UMYIIIECTBOM IO
MHBIM 3aKOHHBIM OCHOBAaHHSIM» °. B JaHHOM clly4ae Takoe€ IO0JIOkKe-
HUE JIeJ1 00yCIOBJICHO (POpMaJbHBIM OTCYTCTBHEM B OTE€YECTBEHHOM
3aKOHOJIaTEILCTBE 3aIlMThl BJIAJCHUS KAaK CaMOCTOSITEIILHOTO BHAA
CyOBbEKTHUBHOIO MpaBa.

ApPryMEHTUPOBAaHHYIO TIOAJEPKKY MPUBEICHHOIO CYXKJICHUS
HaxoAuM B mpuMepax cyaeOHoro tojkoBaHus. [IpaBo mcTpeboBaTh
MMYIIECTBO M3 YYXKOTO HE3aKOHHOI'O BJAJICHUS MPUHAAJICKHUT HE
TOJBKO COOCTBEHHHUKY JKHJIOTO TTOMEIICHUS, HO U JIMITY, BIaJACIOIIEMY

™ 0630p cymebroit mpaxtuku Bepxosroro Cyma Poccniickoit deneparin
Ne 2 (2016) (ytB. Ilpesuauymom BepxosHoro Cyna PD 06.07.2016) // Brosre-
TeHb BepxoBHoro Cyna PO. Ne 4. 2017.

" Tonrano B.M. I'paxnanckoe mpaso : yue6nuk. T. 1. 3-e u3n., mepepad. u
nom. M. : Craryt, 2018. C. 214,
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UMYIIECTBOM IO OCHOBAHUIO, MPEAYCMOTPEHHOMY 3aKOHOM WJIU J10-
TOBOPOM», TO €CTh MPABO UCTPEOOBATh UMYIIECTBO U3 UYKOTO HE3a-
KOHHOTI'O BJAJEHUS MPEIOCTABICHO, B YACTHOCTH, HAHUMATEIIAM KH-
JIBIX TIOMELLEHHIT [0 JOrOBOPaM COLHAIBHOrO Haiima ' .

[IpuxoguM K BBIBOJy, UYTO MPABO Ha MPEIABSBICHUE BEIIHO-
MIPABOBBIX MCKOB MMEET KaK HOCUTEIb OrPAaHUYEHHOrO BELIHOIO Ipa-
Ba, TaK U HOCUTEIb CYOBEKTUBHOTO MpaBa Ha BEllb 00A3aTEIbCTBEH-
HBIX TIPABOOTHOIICHHH (3aJI0TOepIKATEb, ApEHIATOP).

Bwmecre ¢ tem, cornacHo n. 7 [loctanoBnenus [Inenyma BAC PO
ot 23.07.2009 Ne 64 y nuua OyAeT OTCYTCTBOBaTh «CYyObEKTUBHOE
MpaBoO MPEABSIBISTL TpeOOBaHWsI, OCHOBAHHBIE HA HOpMax cTaTbu 305
'K PO, ecii 0HO MCIIONB3YET MO JOTOBOPY HE SBIISIIOILYIOCA MOME-
LEHHEM YacTh 3LAHHS ', B YACTHOCTH, JOTOBOP IIOJIb30BAHMUS HECy-
e CTEHOM WIJIM KpBIIEH 3/IaHUsl IJI1 Pa3MElICHUs HapyKHOU pe-
KJIaMbl. B 1aHHOM cilyyae yKa3aHHBIA BBIBOJI CBSI3aH C OTCYTCTBHEM Y
aunia ¢axkTa BIAJCHUS KAaKUM-TU00 O00BEKTOM HEABMIKUMOCTH, U CO-
OTBETCTBEHHO OTCYTCTBYET OOBEKT (MPEAMET) /IS MIPUMEHEHHUS BEIll-
HO-TIPAaBOBBIX CIIOCOOOB 3alIUTHI.

I'paxxnancko-npaBoBasi 3allUTA MPaBa COOCTBEHHOCTH OT He-
NMPABOMEPHBIX IeMCTBUU MYOJUIHON BJIACTH.

B ropuandeckoil Hayke NPUHATO BBIAEISATH CaMOCTOSITEIbHYIO
IPYIIY TPakAaHCKO-TIPABOBBIX CIIOCOOOB 3allIUTHI BEIIHBIX MpPaB, TakK
Ha3bIBAEMBIX «HETPAJAUIMOHHBIX», PETYJIUPOBAHUE KOTOPHIX BBIXOJIUT
3a pamku riassl 20 'K PO.

JlaHHYIO TpYIIy TpakAaHCKO-TIPABOBBIX CIIOCOOOB HMEHYIOT
«HMCKAMU K MyOJIMYHON BJIACTH, TO €CTh TPEOOBAHUS, TPEABSIBIISIEMBIE
K TOCYIApCTECHHBIM OIaHaM WM OpranaM MeCTHOTO CaMOympasile-
HUS» = B Clydae, €Clid JCHCTBUS TaKUX MyOJUYHBIX OPraHOB BJIACTU
HapymaT MPaBO COOCTBEHHOCTH yIpaBoMO4eHHOTo juna. [Ipu stom
CI€AYEeT OTMETUTh, YTO HAPYUICHUE WM YIIEMJICHUE BEIIHBIX MpaB

® 0630p cymeOHON MPAKTHKU MO [eIaM, CBS3aHHBIM C HCTPEOOBAHHEM
YKUJIBIX TIOMEIIEHUI OT Tpa)KJIaH MO MCKAaM rOCyJIapCTBEHHBIX OPTaHOB U Opra-
HOB MecTHoro camoympanieHust (ytB. IIpesunuymom BepxoBHoro Cyna PO
25.11.2015) // Bronnetens BepxoHoro Cyaa Pd. Ne 5. 2016.

" O HEKOTOPBIX BOIPOCAX MPAKTHKH PACCMOTPEHHS CIIOPOB O MPaBax coo-
CTBEHHHKOB MOMEIIEHUHN Ha oluiee uMymiecTBo 31anus : [loctanosnenue Ilne-
Hyma BAC PO ot 23.07.2009 Ne 64 // Bectauk BAC P®. 2009. Ne 9.

"8 Poccuiickoe TpaxkaHckoe mpaBo ;| yaeOHuk. T. 1. 2-e u31., CTepeoTHIL. /
otB. pen. E. A. Cyxanos. M. : Craryrt. 2011. C. 327.
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YACTHBIX JIMI] BO3MOXHO, KaK HETIPaBOMEPHBIMH, TaK M IMPABOMEPHBI-
MU JEUCTBUAMM ITyOJUYHOM BJIACTH, YTO TaKKe TpeOyeT 0COOBIX CIIO-
co00B 3anmuThl. PaccMoTpuM moapoOHEee OCHOBaHMS U CIIOCOOBI 3a-
IIUTHI MpaBa COOCTBEHHOCTH OT HEMPABOMEPHBIX JACHCTBUN MyOJIMY-
HOW BJIACTH.

Cy1iecTBOBaHME CITOCOOOB TPaXKIAHCKO-PABOBOM 3aIIUTHI IIpaBa
COOCTBEHHOCTH OT HEMPABOMEPHBIX JCUCTBUUA MYyOJUYHOW BIIACTU
0OYCIIOBJICHO PSIIOM IIPUYMH, U MPEXJAE BCETO TEM, YTO HaJIU4yue myo-
JUYHBIX MMOJTHOMOYMM OPraHOB BJIACTH MCKJIIOYAET IOPUIUYECKOE pa-
BEHCTBO MEXJY COOCTBEHHHUKOM W OPraHOM BJIACTH KaK CyObEKTaMu
npaBa (1.1 ct. 124 'K P®), cCOOTBETCTBEHHO MPEABSIBUTH TPAIUIIH-
OHHBIA BEITHO-TIPABOBON WJIM 00s3aT€IbCTBEHHO-TIPABOBOM MCKU K
MPECTaBUTENSIM IMyOJUYHON BJIACTH HE MPECTABISAETCS BO3MOXKHBIM.

B mensx 3amuThl HapyHIEHHBIX BEIIHBIX TMpaB (U3HYECKUX U
IOPUINYECKUX JIUIl OT HEMPABOMEPHBIX JACHCTBHUM MyOIUYHOMN BIACTH
BBIPA0OTAHO JBa BUJa UCKOB, B YACTHOCTH:

— TpeOboBaHUE O TOJHOM BO3MEIIEHUU YOBITKOB, MPUYMHEHHBIX
YaCTHBIM JIMIIAM B PE3yJbTaTe HE3aKOHHBIX NEUCTBUHN (Wi Oe3aei-
CTBHUS1) TOCYIapCTBEHHBIX OpraHoB, opraHoB MCYVY uiu ux J0JKHOCT-
HBIX JIUIl, B TOM YHCJIC TyTeM U3JaHUs UMH HEHOPMATHUBHBIX aKTOB;

— UCK 00 OCBOOOXKJIEHMM UMYIIECTBA OT apecta (00 UCKIIOUECHUN
UMYIIECTBA U3 OIKCH).

Anamu3 HopM cT. 12 'K PO, ct. 13 'K PD, cT. 16 'K P® B pas-
pe3e uX MPUMEHEHUs] K BEIIHBIM MPABOOTHOIICHUSIM MO3BOJISET CIe-
JIaTh BBIBOJ O TOM, YTO HEMPABOMEPHBIE JEUCTBUS MyOJIMYHOM BIIACTH
(opran rocygapctBeHHOM BiacTd, opraH MCY, nomKHOCTHOE JIWIIO),
KOTOPBIC MOBJICKJIN HapyIIeHHEe CyObEKTUBHBIX MPaB COOCTBEHHUKOB
WJIM WMHBIX 3aKOHHBIX BJIAJE/bIICB, MOMJIECKAT 3alUTE U BOCCTAHOBJIEC-
HUIO B 0COOOM TOPSIIKE, TO €CTh 4Yepe3 OOpalleHHWe YacTHOTO JIMIA
YbU MpaBa HaPYIIEHbI K MyOJIUYHON BJIACTH C TpeOOBaHUEM O BO3MeE-
meHun yowITkoB. Cornacumcs ¢ MHeHueM I1. I1. 3ronHukoBa, 4To K
NEUCTBUSIM TTyOJUYHON BIACTH, KOTOPHIC MOTYT IOBJICYb HAPYIIICHHE
CyOBEKTUBHBIX TPAXIAHCKUX TpaB (PU3NUECKUX WIW FOPUIAYECKHUX
JIUIl, OTHOCUTCS «U3JaHUE HE COOTBETCTBYIOIIETO 3aKOHY WUJIA UHOMY
MIPAaBOBOMY aKTy aKTa rOCYJIapCTBEHHOTO OpraHa Wid OpraHa MECTHO-
r0 CaMOYTMPABJICHUS )»

" 3rounnkos I1. TI. O COBEPIICHCTBOBAHHH 3aKOHOAATEIBCTBA O CIIOCO0AX
3aIUThI Tpakaanckux mnpas // Poccuiickas roctunms. 2019. Ne 11. C. 11.
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O0xanoBaHNE YAaCTHBIM JIMIIOM HEHOPMATHMBHOTO akTa U TpeOo-
BaHUE O BO3MEIICHUU COOTBETCTBYIOIIUX YOBITKOB HE SIBJISICTCS HO-
BBIM CIIOCOOOM 3aIlUTHI ISl POCCUMCKOTO 3aKOHOaTeIbCTBA. TaK, CT.
32 3akona PCOCP ot 24.12.1990 Ne 443-1 «O coOCTBEHHOCTH B
PCOCP»* npeaycMaTprBaia npaBo COOCTBEHHUKA (MM MHOTO JIUIIA,
YbU BEIIIHBIC NPaBa HAPYIIIEHBI) 00KAJIOBATH B CYJI€OHOM MOPSIKE aK-
Thl OPTraHOB TOCYJAPCTBEHHOI'O YIPABJICHUS WJIM MECTHOTO OpraHa
roCyJIapCTBEHHOM BJIACTH, KOTOPBIEC HApYyIIAIW MpaBa COOCTBEHHUKA U
OPYTUX JIMI[ TI0 BJIAJECHUIO, MOJb30BAHUIO U PACTOPSIKEHHUIO MMPUHA-
JeKAIUM UM UMYIIECTBOM.

C BBeneHueM B aeiictBue yactu nepoit 'K PO cynebHol mpak-
TUKOW OBLIM JaHbl KOMMEHTApUM IO PacCCMAaTpUBAEMOMY HaMH BO-
npocy. Tak, B mynkre 6 [locranosnenus [Inenyma Bepxosnoro Cynaa
P® Ne 6, IInenyma BAC P® Ne 8 ot 01.07.1996 (nanee mo Tekcry —
[IIIBC u BAC Ne 6/8) ycTaHOBI€HO, YTO OCHOBAaHHMEM JIJIsi TIPUHATHUS
pelIeHns Cy1a O MPU3HAHWU HEHOPMATUBHOTO aKTa rocydapCTBEHHO-
ro oprana i OMCY HenelCTBUTEIBbHBIM SIBJISIOTCA OJTHOBPEMEHHO
KaK €ro HECOOTBETCTBUE 3aKOHY WJIM MHOMY IMPABOBOMY aKTy, TaK U
HapyIIeHWE YKa3aHHBIM aKTOM TPKJIAHCKUX IMPaB U OXPaHSIEMbIX 3a-
KOHOM HMHTEPECOB TPpaXKJAHWHA WM IOPUJIMYECKOTO JIMIA, 0OpaTUB-
IIUXCS B CYJl C COOTBETCTBYIOIIUM Tpe6OBaHI/IeM81

Kak ormeuaet E. A. CyxaHoB, «<HeOOOCHOBaHHOE BMEIIATEIbCTBO
MyOJIMYHON BJIACTH B UMYIIECTBEHHYIO c(hepy BO MHOTHX CIIydasiX Be-
JeT K HapyUIEHUI0 UMEHHO BELIHBIX IMpaB, MO3TOMY JAHHBINA OOUIMIA
CIoCO0 3alUThl TPAXKIAHCKUX MpaB MOXKHO pacCMaTpuBaTh M Kak
Croco0 3alUThl ITpaBa COOCTBEHHOCTH WJIM OTPAaHUYEHHBIX BEIIHBIX
mpaB»°.

B uvacthocTh, . 41 TIIIBC u BAC Ne 6/8 npegocTaBiser npaso
YUPEXKACHUSAM U Ka3eHHBIM NPEANPUATHIM MOAABaTh HUCKOBBIC 3asiB-
JIEHUSI O TPU3HAHUU HEJAEHUCTBUTEIBbHBIMU aKTOB YIPaBOMOYEHHBIX

0 cobetennocTn B PCOCP : 3akon PCOCP ot 24.12.1990 Ne 443-1
(pen. ot 24.06.1992) // Benomoctu CHJ] PC®O®CP u BC PCOCP. 1990. Ne 30.
Cr. 416.

81 O HekoTOpBIX BOIpOCAX, CBSI3AHHBIX C MPUMCHECHHEM YACTH MEpPBOi
I'paxnanckoro konekca Poccuiickont @enepanuu : Ilocranosnenue Ilnmenyma
BepxoBHoro Cyna P® Ne 6, Ilnenyma BAC P® Ne 8 or 01.07.1996 (pexn. ot
25.12.2018) // bronnerens Bepxosroro Cyma P®. 1996. Ne 5. Ne 9. 1997,

%Cyxanos E. A. Bemnoe mpaBo: Hay4HO-TO3HABATENBHbIH OdYepK. M.:
Craryrt, 2017. C. 146.
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COOCTBEHHUKOM OPraHOB 00 WU3BSATUU WIM PACIOPSIKEHUH HUMYIIE-
CTBOM, MPUHAICKAITUM YUPEKICHUSIM WA Ka3€HHBIM MPEANPUSTH-
SIM Ha IIPaB€ ONEPATUBHOIO YIPABJICHUS.

CyOBeKTOM OTBETCTBEHHOCTH (OTBETYMKOM) IO MCKY O IpPHU3Ha-
HAW HEHOPMATHMBHOI'O0 aKTa TOCYJIapCTBEHHOro oprana uiau OMCY
HEJICHCTBUTENIHHBIM BBICTYNAET COOTBETCTBYIOIINN CYOBEKT MyOany-
HOU BJIACTH.

OcHoBaHueM JUIsl 3alIMTHl MPAB U 3aKOHHBIX MHTEPECOB MOTYT
BBICTYNaTh HE TOJBKO JEUCTBUS OPraHOB MyOJMYHON BJIACTH, HO H
YKJIOHEHHE OT COBEPIICHUS IOPUAWYECKA 3HAYUMBIX JICHCTBUMU,
PEyCMOTPEHHBIX 3aKOHOM. B 4acTHOCTH, IpeAoCTaBICHUE TpaXKia-
HaM B COOCTBEHHOCTh 3€MEJIbHBIX YYACTKOB MO OCHOBAHUSIM, MpPEay-
CMOTPEHHBIM 3aKOHOM.

Kak crpaBegnuBo otmeuaet HO. A. YMepeHKo «ecnu opraH Bia-
CTH YKJIOHSAETCSI OT COBEPUICHHUS IOPUJIUYECKH 3HAYMMBIX JEHUCTBUM,
MPEyCMOTPEHHBIX 3aKOHOM, MO MPEAOCTaBICHUI0O B COOCTBEHHOCTH
3€MEJIbHOTO y4acTKa B YCTAHOBJICHHBIM CPOK (0€3/1eUCTBYET), TO AaH-
HBIC TIPABOOTHOIIECHUS Oy TyT HOCUTh IMyOJIMYHBIN XapakTep, a 3aluTa
HapyIIEHHOTO MpaBa OyAET OCYIIECTBIATLCS MyTeM MPU3HAHUS HE3a-
KOHHBIM O€3/1eMCTBHS (IEHCTBUSA) W 00sI3aHUS COBEPIINTHL KOHKPET-
HbIE JEHUCTBUS, IPEyCMOTPEHHBIE 3aKOHOMY .

HNHTepecHOll B KOHTEKCTE pacCMaTpUBAEMON MPOOIEMATUKU SIB-
JISI€TCSl HUKEMTPUBEACHHAs MPAaBONPUMEHUTEbHAS MPAKTUKA. B cooT-
BeTcTBUU co cT. 1 3akoHa KpacHomapckoro kpas ot 26.12.2014 Ne
3085-K3* rpaxnane Poccuiickoii demepanun, «MMEOIUE TpeX H
OoJiee JeTeil, UMEIOT NPaBO HA MPEJOCTABICHUE 3€MEIBHOIO YyYacTKa
B COOCTBEHHOCTb OECILUIAaTHO C MOMEHTa BO3HHWKHOBEHHUS MpaBa COO-
CTBEHHOCTH Ha TOCTPOCHHBIH Ha 3TOM 3E€MEJIIbHOM YYacTKE KUJION
noM». CyneOHOM KoJuleruei 1Mo aMUHUCTPATUBHBIM JiejiaM Bepxos-
Horo Cyna P® paccMarpuBasicsi aIMUHUCTPATUBHBIA UCK TPAXKIAHKU
H. H. YenypHol 0 IIpU3HAHUN HE3aKOHHBIM OTKA3a YIIOJHOMOYEHHO-

8 VYwmepenko FO.A. 3emenbHbie criopsl B Poccuiickoit deaepanun: MOHATHE
u kiaccudukanus / Copemernnoe npaso. 2018. Ne 12. C. 67.

% O npemocraBiennn rpaxxIaHaM, IMEIOIUM TPEX U Gojee feteil, B co0-
CTBEHHOCTh OECIIATHO 3€MENbHBIX YYaCTKOB, HAXOJSAIIUXCS B TOCYAapCTBEH-
HOW WM MYHUIIUIAILHON COOCTBEHHOCTH : 3aKOoH KpacHomapckoro kpas oT
26.12.2014 Ne 3085-K3 (pen. ot 03.04.2020) // Kybanckue noBoctu. 2015. 29
STHBapSL.
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ro opraHa B MPeJOCTABICHUU 3€MEJIbHOTO y4acTKa B COOCTBEHHOCTb,
00s13aHuu TpeocTaBUTh ydyacTok. Onpexaenenuem ot 17.08.2018 Ne
18-KI'18-135 akThl HUKECTOSIINX NHCTAHIIUNA ObLIN OTMEHEHBI"

Urto kacaeTcs BONpoca, CBA3aHHOIO ¢ Mojaadeil ucka 00 0CcBOOOX-
JIEHUM MMYIIECTBA OT apecTta (00 MCKIIOUYEHUH UMYIIIECTBA U3 OIKCH)
KaK croco0a Tpa)kJaHCKO-NPABOBOM 3alIUTHI MpaBa COOCTBEHHOCTH
OT HEMPaBOMEPHBIX JEUCTBUN MyOIUYHON BIACTH, OTMETUM CJIEIYIO-
aiee.

B cooTtBercTtBUM cO cT. 68 3akoHa 00 UCMOJHUTEIHHOM MPOU3-
BOJICTBE apecT HajaraeTcs MpU UCMHOJHEHUU CYyJeOHOIo akTa O Hajo-
KEHUU apecTa Ha MMYIIECTBO OTBETYMKA, aJMHUHUCTPATUBHOIO OT-
BETUMKA (JOJDKHHMKA), HAXOASIIEECS Y HErO Win y TpeTbux jaul. [Ipo-
1eaypa apecra OpearoaaraeT BKIIOYEHUE €ro B OMUCh U 3alpeT UM
pacropsKaTbCs U MOJIb30BaThed. [IpruMeHeHne yka3aHHOM MephI J0-
ITyCKAaeTCs MPOLECCYAIbHBIM 3aKOHOJATEILCTBOM B Kauy€CTBE MEPBI,
oOecrneynBaroiiei BO3MOXHOE YAOBJIECTBOPEHHUE 3asBIICHHOTO HCKa
WJIM UCIIOJTHEHUE MPUTOBOPA B YACTH IPAXKJAHCKOIO MCKa WM IOCIIe-
nytomen konpuckanun umytectsa (1. 1 cr. 140 I'TIK P®; m. 1 ct. 91
AIIK PO; ct. 111, 115 VIIK P®).

Oco0bIe npolneccyalibHbIE Pa3bsICHEHUSI IPUMEHEHUS HOPM 3aKO-
Ha 00 MCHOJIHUTENBLHOM Hpou3BojicTBE naet IloctanoBnenue Ilieny-
Ma BepxoBuoro Cyaa P® ot 17.11.2015 Ne 50, B wactHocTH 1. 40
MpEeayCMaTPUBAET, UTO MPU HAJIOKEHUHU apecTa Ha UMYIIECTBO OTBET-
YuKa CyJ€OHbIA MPUCTAB-UCIIOTHUTENb TPOU3BOAUT apECT U yCTaHAB-
JIMBAET TOJILKO T€ OTPAHUYECHUS U TOJBHKO B OTHOIICHUU TOTO UMYILIE-
CTBa, KOTOPBIC YKa3aHbI CYJIOM %

B cnydae, eciiu B 0NUCh OMIMOOYHO BKJIFOUEHBI BEIU, MPUHAIE-
JKalllie HE OTBETYHUKY, a APYTUM JIMIaM, TO TOCJIEAHUE BIpaBe 00pa-
TUTHCSL B CYJ] C HICKOM 00 OCBOOOKJAEHUU 3TOr0 UMYIIECTBA OT HAJO-
YKEHHOT'0 Ha HETO apecTa WUJIY UCKIII0YeHUHU ero u3 onuc (1. 1 ct. 119
3akoHa 00 MCIIOJHUTEIFHOM ITPOM3BOJICTBE).

8 Omnpenenenne CyneOHON KOJUIETUU TIO aIMUHUCTPATUBHBIM JieiaM Bep-
xoBHOro Cyma P® ot 17.08.2018 Ne 18-KI'18-135 // CIIC Koucynsrantllmtoc.
2020.

% O npumenenun CyJaMH 3aKOHOJIaTeJIbCTBA MPU PACCMOTPEHUN HEKOTO-
PBIX BOIPOCOB, BOZHUKAIOIIMX B XOZAC HMCIOJIHUTCIBHOIO MPOU3BOACTBA . [lo-
cranoBneHue Ilnenyma BepxoBnoro Cyga PO ot 17.11.2015 Ne 50 // Bromnne-
teHb BepxoBHoro Cyna P®. 2016. Ne 1.
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Hcreny — cOOCTBEHHUK, JIMOO MHBIE 3aKOHHBIE BJIAJEIbIIBI BEIU
(. 50 IITIIBC u BAC Ne 10/22).

OTBETYHK — JOJDKHHUKH, Y KOTOPBIX NMPOU3BEAEH APECT UMYIIE-
CTBa, a TAaKXe JIMIa, B MHTEpPECax KOTOPHIX ObLI HAJOXKEH apecT Ha
uMyiecTBo (B3bickaTenu). CyaeOHbI TPUCTaB-UCIIOIHUTENb (Kak
JIOJKHOCTHOE JHII0), B coorBeTcTBHHM ¢ 1. 51 TTIIBC u BAC Ne 10/22,
BBICTYIIAE€T B KAYECTBE TPETHETO JIMIA 0€3 CAMOCTOATEILHBIX UCKOBBIX
TpeboBanuii. Eciiu UMyIliecTBO apecToBaHO B CBSI3U C €ro IMperoa-
raeMoil KoH(pUCKalMe, OTBETYNKAMHU IO UCKY CTaHOBSATCS OCYKJICH-
HBII ¥ TOCYIapCTBO B JIKIIe (PUHAHCOBOI'O OpraHa.

OOBEKT HMCKa 00 MCKIIOUYEHHUU HUMYIIECTBA M3 OIMMCH — CIIOPHOE
MMYILIECTBO B HAType, B TOM YHCJIE WHAWNBHUAYAIbHO-OINPEICICHHbBIC
BEIIIN.

BBuay TOro, 4to OCHOBHOM LEJBIO MOJAYU PACCMATPUBAEMOTO
WCKa SBJISICTCS MpU3HaHWE (aKTa HE3aKOHHOCTU BKIIFOUCHHS BEIIU B
OMUCh W HEOOXOJMMOCTH OCBOOOXACHUA €€ OT HEOOOCHOBAHHOTO
apecTa, JaHHBIA MCK IO CBOEH MpPaBOBOM mMpupoje OTU30K K pa3HO-
BUJHOCTH MCKa O IPU3HAHUU IIPABA.

Konmponwvnuie éonpocot

1. UcTtpeboBaHuEe MMYIIECTBA U3 UY>KOTO HE3aKOHHOI'O BJIAJICHHUS.

2. 3amuTa npas BAAACIOIIET0 COOCTBEHHUKA.

3. 3amuTa nmpas Biajelblia, He SBISIOMIErocs COOCTBEHHUKOM

4. I'paxxnaHCKO-TIpaBOBasi 3alllUTa IMpaBa COOCTBEHHOCTH OT He-
IPaBOMEPHBIX JEHCTBUI MyOIUYHOM BIaCTH
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SAKIIOYEHUE

B yueOHOM mocoOuu «AKTyalbHbIE MPOOJIEMBI MIpaBa COOCTBEH-
HOCTH» PAacCMOTPEHO TMOHATHE COOCTBEHHOCTH W MpaBa COOCTBEHHO-
CTH, PACKPBITHI BOIIPOCHI OrpaHUYEHHUS MpaBa COOCTBEHHOCTHU, UCCIIC-
JIOBaHbI MPOOJIEMbl YKPEIUICHUSI MpaBa COOCTBEHHOCTH MOCPEACTBOM
rOCYJJapCTBEHHON PETUCTPaLlMU, PACKPBIT MPABOBOM MEXAHU3M MPHU-
3HaHUA MpaBa COOCTBEHHOCTH HA CAMOBOJIBLHYIO MOCTPOMKY, OCBeEIllE-
Hbl TIPOOJIEMBI MpEKpalieHus MpaBa COOCTBEHHOCTH MOMHMO BOJIH
COOCTBEHHHUKA, MPOaHAIU3UPOBAHbBl HaM0O0JIEe aKTyalbHbIE BOMPOCHI
3aIlUTHl IIpaBa COOCTBEHHOCTH. M3JIOKEHHBIM B y4E€OHOM MOCOOMU
MaTepHuas MO3BOJSIET CYHIECTBEHHO YIIyOWTh 3HAHUS O0Y4YarOUIUXCS
10 OCHOBHBIMHU BOMNPOCAMHU IPABOBOTO PETYJIUPOBAHUS OTHOIICHUM
cooctBeHHOCTH. [Ipennaraempie aBTOpaMu y4eOHOTO MOCOOHS MYyTH
pelIeHuss HEKOTOPHIX MPOOJIEM OCYIIECTBICHHS 1 3alIUTHI MpaBa co0-
CTBEHHOCTH MO3BOJIIOT HE TOJBKO MOJYYUTh KOHKPETHBIE PEKOMEH-
JaIyu, ITUPE B3TJSHYTH Ha MPABOBbIE MPOOJIEMBI, HO U CIOCOOCTBYIOT
pacIIUpeHto Kpyro3opa oOyyarommxcs. Bo Bcex Temax y4yeOHOro
nocoOUsI MPOCIIEKUBAIOTCS HALICIICHHOCTh JEHCTBYIOIIETO 3aKOHO/1a-
TEJIHCTBA O COOCTBEHHOCTH Ha 0OecriedeHue HE3bIOJIEMOCTH U HETIPHU-
KOCHOBEHHOCTH TpaBa COOCTBEHHOCTH KaK OJHOTO M3 BaKHEWIIHX
CyOBbEKTUBHBIX TPAXKIAHCKHUX MPAB.

N3ydenue kKypca «AKTyallbHble NpOOJEMBbI MpaBa COOCTBEHHO-
CTHU» MNPU3BAHO CIOCOOCTBOBAaTh ()OPMUPOBAHUIO Yy OYIyILIUX IOpH-
CTOB IPABOBOT'O CO3HAHMS U MPABOBOM KYJIbTYpPHI, a TaKKe MpuoOpe-
TEHHI0O MMU HEOOXOJUMBIX 3HAHWW M TPAKTUYECKUX HABBIKOB IS
NPUMEHEHHUS UX B MOCJIEAYIOIIEM B CBOEl MpodecCHOHANBHON Ies-
TEJLHOCTH B YCJIOBUAX (POPMUPOBAHUS U PA3BUTHUSI HOBBIX PHIHOYHBIX
OTHOIIIEHUH, OCHOBaHHBIX HA MHOT000pa3uu (opM COOCTBEHHOCTH U
Pa3BUTON CUCTEME OrPAaHUYCHHBIX BEIIHBIX MPAB.
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BOITIPOCHI K 3AYETY

[ToHsiTe COOCTBEHHOCTH U MPaBa COOCTBEHHOCTH.
CopneprxkaHue npaBa COOCTBEHHOCTH.
Biianenue v npaBo BiaJicHUs B TPAXKIAHCKOM MpaBe.

4. AKxTyasibHBIE TTPOOJIEMBI MpaBa roCyAapCTBEHHON U MYHHIIH-
NajbHOU COOCTBEHHOCTH.

5. AktyanbHble MpOOJEMbl MpaBa COOCTBEHHOCTU TpaxJaH U
FOPUIMYECKUX JIULI.

6. OcHoBaHMS BO3ZHMKHOBEHUS MpaBa COOCTBEHHOCTH: BOMPOCHI
TEOPUU U MPAKTUKHU.

7. OcHoOBaHMs TPEKpAIICHHUS MpaBa COOCTBEHHOCTH: BOMPOCHI
TEOPUU U MPAKTUKHU.

8. [Ilpenensl ocyiiecTBICHHUS ITpaBa COOCTBEHHOCTH.

9. VYcMoTpenue B npaBe COOCTBEHHOCTH.

10. IlpuHIMIT HEMPUKOCHOBEHHOCTH COOCTBEHHOCTH: MPOOJIEMbI
MOHMMAaHUA U NPAKTUYECKOW pean3aluu

11. IIpuobperaTenbHasi JABHOCTD

12. TloHsaTHe OorpaHUYEHUM MpaBa COOCTBEHHOCTU: BOMPOCHI TE€O-
pHUU U TIPAKTHUKHU.

13. OcHoBaHusI OTpaHWYEHUN MpaBa COOCTBEHHOCTH: BOMPOCHI
TEOPUU U MPAKTUKHU.

14. Copnepsxkanue orpaHMYEeHUN MpaBa COOCTBEHHOCTH.

15. IlpaBo 3acTpOiiKM Kak OCHOBAHHE OTPAaHMYEHMS IpaBa COO-
CTBEHHOCTH.

16. OO6mas knaccudukanusi orpaHUYEHUHN TpaBa COOCTBEHHOCTH.

17. OcobeHHOCTH MpaBa COOCTBEHHOCTH I'OCYJAPCTBEHHBIX KOP-
MOPALUN.

18. Ilpenenbl OCyIIECTBICHUS U OTPAHUYCHHS TpaBa COOCTBEH-
HOCTHU HA 3€MEJIbHBIE YUYACTKH

19. Orpanuuenus mmpaBa COOCTBEHHOCTH Ha KHUJIbIC TTOMEIICHUS

20. TloHsiTHE W UCTOYHUKU MPABOBOTO PETYJIMPOBAHUS TIPUBATHU-
3aI[UU TOCYIAPCTBEHHOTO U MYHUIIMTIAJLHOTO UMYIIECTBA.

21. CniocoOnl mpUBaTU3AIMH TOCYIAPCTBEHHOTO U MYHHITUTIAb-
HOT'O UMYIIIECTBA.

22. TlpaBoBble MPOOJSIEMBI, TPUBATU3AIMNA HUMYIIECTBA, HAXOS-
IIEroCs B TOCYIapCTBEHHOM MM MyHUIIMIATBLHON COOCTBEHHOCTH.

W
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23. OOpareHre B COOCTBEHHOCTh OOIIEAOCTYIHBIX JJIsI cOopa
BEILICH.

24. TTpaBoBbie TPOOJIEMBI HAITMOHATU3AINY UMYIIIECTBA.

25. TIpaBo OrpaHMYECHHOrO TIOJIH30BAHHUS YYXKHM 3€MEIbHBIM
y4aCTKOM (CEpPBUTYT)

26. M3bsTHE 3eMENbHBIX YYaCTKOB JIJISl TOCYJIAPCTBEHHBIX U MY-
HUIUATIAJIBHBIX HYXK]T

27. TloHsTHE, NCTOYHUKH U 3HAYCHHUE ITPABOBOTO PETYIHPOBAHUS
rOCyJapCTBEHHON pETHUCTpallui MpaB Ha HEABMKUMOE MMYIIECTBO U
CIEJIOK C HUM

28. Cucrema OpraHoB TOCYJapCTBEHHOM pETrHCTpalldyd IpaB Ha
HEJIBYKUMOE UMYIIECTBO U CAEJIOK C HUM

29. TlpuHIMIIBI TOCYJApCTBEHHOW pEerucTpaiuy IpaBa co0-
CTBEHHOCTHU

30. OgHOBpeMEHHAasl rOCyIapCTBEHHAsi perucTpalys mpasa coo-
CTBEHHOCTH W CJCJIOK: IMPAaBOBOE 3HAUCHWE W IMpaBOBas HEOOXOH-
MOCTh

31. OOGuuit mopsAI0K TOCYJapCTBEHHON pEeTUCTpalliy IpaBa coo-
CTBEHHOCTH Ha HEJIBIDKMMOE UMYIIIECTBO M CJICJIOK C HUM.

32. OcoOeHHOCTH TOCYJApPCTBEHHOW pETHUCTpallid MpaBa coO-
CTBEHHOCTH Ha BHOBBH CO3/1aBa€MbIii OOBEKT HEABMIKUMOTO HUMYIIE-
CTBa

33. OcoOeHHOCTH perucTpaluu npana ooIeit CoOCTBEHHOCTH

34. TlonsATre U OpUIAYECKasi CYIIHOCTh CAMOBOJIBHOW MOCTPOM-
KH

35. [lpuszHaku CaMOBOJBHON MOCTPOMKHU: BOMPOCHI TEOPUH U
PaKTUKHU

36. YciaoBus nMpu3HAHUA MpaBa COOCTBEHHOCTH Ha CAaMOBOJIBHYIO
IIOCTPONKY

37. Tlopsimoxk mpu3HaHUS TMpaBa COOCTBEHHOCTH HAa CaMOBOJIb-
HYIO IOCTPOMKY

38. OcHoOBaHMS U TIOPSIIOK CHOCA CAMOBOJIBHOM MOCTPONKH

39. OcHoBaHMS MpEKpalleHHs IpaBa COOCTBEHHOCTH ITOMHMO
BOJIM COOCTBEHHUKA.

40. OcoOeHHOCTH TMpeKpalleHusl MpaBa COOCTBEHHOCTH Ha 3e-
MeJIbHBIE YYaCTKH IMOMHUMO BOJIM COOCTBEHHHUKA: BOMPOCHI TECOPUU H
PaKTUKH

41. TIpaBo COOCTBEHHOCTH Ha KUJIOE MTOMEILICHUE
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42. IlpaBa 4jeHOB CEMbH COOCTBEHHHUKOB JKHJIOTO IMOMEIICHUS

43. OcoOeHHOCTH MpEeKpallleHus MpaBa COOCTBEHHOCTH Ha KH-
JbIe TIOMEIIECHUS MOMHUMO BOJIM COOCTBEHHHKA: BOMPOCHI TEOPUU U
PaKTUKHU

44, TlpexpailleHHe MpaBa COOCTBEHHOCTH Ha OECXO3SMCTBEHHO
COJIEPKUMBIE KYJIbTYPHBIE IEHHOCTH

45. IlpekpamieHue mpaBa COOCTBEHHOCTH Ha 0€CXO3SMCTBEHHO
COJICP>KUMBIX JIOMAIIHUX KMBOTHBIX

46. U3bsiTHe 3eMENbHOr0 y4acTKa, HE HUCIOJIb3YyEeMOro Mo Iiele-
BOMY Ha3HauYCHHIO.

47. PexkBU3UIIUS: aKTyaJlbHbIE€ BOIPOCHI TEOPUU U MPOOIEMBI
PaBONPUMEHECHHUS.

48. Kouduckarus: akTyajlbHbIe BOIMPOCHI TEOPUU U MPOOIEMBI
PaBONPUMEHECHHS.

49. OOparieHue B3bICKaHUS Ha UMYIIECTBO IO 005S3aTEIbCTBAM:
BOIPOCHI TEOPUH U TTPAKTUKU

50. Cucrema croco0OB 3ammuThI MpaBa coOCTBEHHOCTH. [Ipobie-
Ma COOTHOIIEHHWSI BEUIHO-TIPABOBBIX U 0053aTEIbCTBEHHO-IIPABOBBIX
CIIOCOOOB 3aIUTHI MPaBa COOCTBEHHOCTH.

51. AxryanbHble NpOOJEMbl HICTPEOOBAHUS UMYILIECTBA U3 UYKO-
ro HE3aKOHHOTO BIaJ€HUs (BUHIUKAIIMOHHBIN HCK).

52. AKTyanbHblE MPOOIEMBI UCTPEOOBAHUS UMYIIIECTBA Y 100pO-
COBECTHOT'O MTPUOOpPETATENSI: BOIPOCHI TEOPUU U TTPAKTUKH

53. AKTyanbHble MPOOJIEMBI 3alIUTH TPaB BIAJCIONMIETO COO-
CTBEHHUKA (HEraTOPHBIN HCK)

54. AxtyanbHble MPOOJIEMBI 3allIUTHl BJIaJCHUS JTUILIOM, HE SBJIS-
IOIIUMCS COOCTBEHHHKOM BEIIU

55. I'paxngaHcko-mipaBOBas 3aluTa MpaBa COOCTBEHHOCTH OT He-
MIPABOMEPHBIX JEUCTBUIN OPraHOB ITyOJIUYHON BIIACTH

56. Hck o nmpu3HaHUU MpaBa COOCTBEHHOCTH.

57. Hck 06 ocBOOOXKACHNN UMYIIIECTBA OT apecTa.

58. Hcku o Bo3Bpare BelleH, MPeAOCTaBICHHBIX B MOJb30BaHUE
0 JI0OTOBOPY.

59. Hcku o Bo3BpaTe HEOCHOBATEIBHO MOJYYECHHOT'O WM cOepe-
KEHHOT'0 UMYIIIECTBA.

60. CamozammTa rmpaBa COOCTBEHHOCTH
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