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BBEJEHHUE

B coorBerctBun ¢ Konctutymueinn Poccuiickont @enepanuu
CEMEIHOE 3aKOHO/ATeNbCTBO HAaXOAUTCS B COBMECTHOM BEIECHUU
[IpaBuTenbcTBa cTpaHbl U €€ CyObEeKTOB. B cuily nuMnepaTuBHOIO
yYKa3aHUs CEMEWHOEe 3aKOHOAATEIbCTBO cocTouT u3 CemenHoro
kojmekca  Poccmiickonn ~ ®denepaumy M NPUHUMAeMbIX B
COOTBETCTBUU C HHUM JAPYruX (QeaepalbHbIX 3aKOHOB, a TaKke
3aKOHOB cyObekTOB Poccuiickoit denepannu.

[IpaBoBO€E perynupoBaHUE CEMENHBIX OTHOIIEHUN C y4aCTHEM
MHOCTPAHIIEB  OCHOBBIBAETCS HA  KOJUIM3MOHHBIX  HOpMax
HAIlMOHAJILHOTO 3aKOHO/1aTeIbCTBA u MEXTyHapOHbBIX
cornameHuii. B 9To#t cBsi3u 0c00yI0 aKTyalbHOCTH MPHOOpETAeT
npoOieMa YHU(HUKAIMU COOTBETCTBYIOIIMX HOPM, a TaKKe ydeTa
HOBBIX TEHJEHIIMI M0 BOIpocaM BbIOOpa MPUMEHUMOTO IpaBa U
MIPUMEHEHHSI THOCTPAHHOT'O 3aKOHOJATENIbCTBA.

Ocy1iecTBiIeHHE YIEHAMU CEMbU CBOMX IIPaB U HCIIOJIHEHHUE
UMU CBOMX OOS3aHHOCTEH HE JOJDKHBI HapylIaTh MpaBa, CBOOOIbI
U 3aKOHHBIE MHTEPECHI IPYrUX UYICHOB CEMbHU M MHBIX I'DAXKJAH.
OOGmamanue CceMEWHBIMU TIpaBaMU HEPa3phIBHO CBSI3aHO C
YBaXXEHUEM IpPAB JPYTUX YIECHOB CEMbH, KOTOPbIE HE JIOJDKHBI
Hapylatbcs HHU TPU Kakux oOcTosTenscTBaX. OHO Takke
O3HavaeT, 4yTo cBoOoaa BbIOOpa, MpelrocTaBisieMas JUIY B
OCYILIECTBIICHUN MHJIMBUyalIbHBIX UHTEPECOB B chepe ceMelHbIX
OTHOLLUEHUW, UMEET ONPEIEICHHbIE IPaHMIIbl, HAIIPABJICHHbIE KaK
Ha TPEJOTBpallCHUE CTOJIKHOBEHUM M KOHQIMKTOB, TaKk M Ha
obecrnieueHre MpaB U MHTEPECOB APYTUX YICHOB CEMBHU.

[Iponecc pa3BUTHUSA COBPEMEHHOTO CEMENHOr0
3aKOHOJIATEeNIbCTBA  OOYCIOBHJI  MOBBIINIEHHBIH  WHTEpeC K
UCCIIEIOBAHUIO  OTACIBHBIX HHCTUTYTOB, COJEp)KalIUXCi B
CEMEMHOM 3aKOHOJATEIBbCTBE, a TAKKE K M3YYCHHIO B LEIOM
OTpacCJIEBOr0 CEMENHOI0 3aKOHOJATENICTBA C YYETOM OCHOBHBIX
TEeHJICHLIUH pa3BUTHSL.

K cokanennto, MHOTME CEMEMHO-TIPABOBBIE HOPMBI HE TOJIBKO

HC Z-)CPCPCKTI/IBHBI, HO U TMPOTUBOPCYAT KOHUOCHIIUKU CAUHCTBA
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MPAaBOBOTO  PETYJUPOBAHUS  OTHOILIECHWW, BBITEKAIOUIUX U3
WHCTUTYTa Opaka ¥ MPUHAJICKHOCTU K CEMBE.

B yueObHOM mocoOum 0003HAYeHa IEeh — OKa3aTh ITOMOIIb
oOyuaromumcsi 1Mo  HampaBieHuto  noarotoBku  40.04.01
Opucnpynennusi, HampaBieHHOCTh  «['pakIaHCKOoe  TPaBo;
CEMEIHOE NpPaBO; MEXJIYHApPOJIHOE YAaCTHOE MPaBO», B HU3Y4YEHUU
Hanboyiee CIOXHBIX BOINPOCOB MPABOBOTO  PEryIUPOBAHUS
CEMEMHBIX OTHOIICHWA Ha COBPEMEHHOM JTane, B IIOUCKE
Hay4HBIX MCTOYHHUKOB, HOPMATHUBHBIX aKTOB JUIsI MOJATOTOBKH K
CEMUHAPCKUM 3aHATUSIM, YK3aMEHY.

Martepuansl y4eOHOro ocoOUs HalpaBJIEHbl HA 3aKperieHue
U YrIyOJieHHe  CHUCTEMAaTHU3MPOBAHHBIX  HAYYHBIX  3HAHHM
MarucTpaHTOB B 00JIACTU TPABOBOTO PETyTUPOBAHUS CEMEHHBIX
OTHOINIEHUW, YCBOGHHE COBPEMEHHBIX TEHJCHIIMA Pa3BUTHI
IIPAaBOBOTO PEryJIMPOBaHUS CEMENHBIX OTHOIICHHWM, a Takke
COBEpIICHCTBOBAHNWE Y OOY4YaOIIMXCS HABBIKOB HCIIOJIb30BaHUS
MEKyHAPOJHO-TIPABOBBIX JOTOBOPOB M BHYTPHUHALIMOHAJIBLHOTO
3aKOHO/IATENIbCTBA B IPAKTUYECKOMN AESITEIBHOCTH.

B yue6HOM mocoOuu MCIOIB30BaHO M TIPOAHATU3UPOBAHO KaK
JNEUCTBYIOLIEE  3aKOHOAATENbCTBO, TaK M  MPAKTHKA  €ro
IIPUMEHEHHUS], a TaKK€ 3HAYUTEIBHOE KOJMYECTBO HOPUINYECKOMU
JTUTEPaTypbl, B KOTOPOI HCCIIEIOBAIUCH AKTyallbHbIE MPOOIEMbI

ceMeliHoro npasa. HopmaTHBHbIE aKThI IPUBEAEHBI 110 COCTOSHUIO
Ha 20.04.2020.



TJIABA 1. TIPOBJEMBI OTPACJIEBOM
CAMOCTOSTEJBHOCTHA CEMEMHOI'O ITIPABA

1.1 UcTopusi Bompoca oTpacjieBoil caMOCTOSITeIbHOCTH
ceMeiiHOro npasa

CemeliHoe mpaBO SIBJISETCS OJAHOM W3 OCHOBHBIX OTpaciei
poccuiickoro mpasa. OnpeneneHue OTpaciieBOl MPUHAICKHOCTH
CEMEHHOTr0 TmpaBa SABJSIETCS HE  TOJIBKO  TEOPETHUECKOM
nmpoOJIeMOl, HO UMEET M BaXHOE MpPAaKTUYECKOoe 3HaueHue. Tak,
A. M. HewaeBa moJjlaraer, 4YTO «ONpPEACICHUE OTPaciIeBOU
MPUHAJUISKHOCTH CEMEWHOT0 TMpaBa — 93TO OJIHA M3 BaXHBIX
TEOPETUYECKUX ITPOOIEM»’,

B ropucnpyaeHuu CymecTByeT HECKOJIbKO TMOAXOJO0B K
OTIPEICTICHUIO TTOHATHS CEMEWHOTO MpaBa:

1. CemeitHOoe TpaBO SBISETCA TMOJOTPACTBIO TPAKIAHCKOTO
mpaBa KoTopas o0jajaeT 3HAYUTEIBHOW BHYTPHOTPACICBOM
crenupuKoiZ.

2. CeMeifHOE TIPaBO SIBIISIETCS CAMOCTOSTEIBHOM OTPacibio®,
KOTOPOW XapaKTEPHBI IPEAMET, METOJI, ICTOYHUK W IPUHIHUIIBI.

CymectByeT JOCTATOYHO MHONO MHEHHM YYEHBIX B
OTHOIIEHWU TEpBOM U BTOpOoWM Teopuil. OOHAKO TPHUHSITHE
Cemeiinoro konekca Poccuiickoit ®@enepauun Ne 223-03 ot
29.12.1995 nmo3BodseT HAM OTHECTH CEMEHHOe TpaBO K
CaMOCTOSITENIbHOM  oTpaciu mpaBa. CuutaeM HEOOXOAUMBIM
MOJUYEPKHYTh TO, YTO OTHOILUEHHUS, PETYIUPYEMBbIE CEMEWHBIM
MPaBOM, OYEHb CXOJHBl C TPAXKIAHCKO-IIPABOBBIMHU M HMMEIOT
OJIMHAKOBBI METOJ IIPaBOBOTO pEerylnupoBaHUs —

! Heuaera A. M. Cewmeiitoe MPaBO : aKTyaJbHBIC MPOOIEMBI TEOPUH H
npaktuku. M. : FOpaiit-U3nat, 2007. C. 6.

2 Aurokonbckas M. B. CemeiiHoe npaso : yuebnuk. M. : IOpucts, 1999.
C. 30; I'paxnmanckoe mpaso / moa pen. E. A. Cyxanosa. T 1. M. : BEK, 1998.
C.9.

% Hewaesa A. M. Cemeiinoe npaBo Poccuu : yae6nuk. M. FOpucts, 2008.
C. 1.
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yacTHONpPaBoBOM. OJHAKO  OTHOIICHHS, KOTOpPHIE  BXOJSAT
B IIPEIMET CEMEHHOr0 MpaBa, UMEIOT OCOOCHHOCTH, OTIMYAIOIIHE
UX OT IPaKIaHCKO-TIPABOBBIX.

OCOOEHHOCTH CEMEWHBIX MPABOOTHOIICHUI:

— UMYIIECTBCHHBbIC OTHOIICHUSI TPOU3BOIHBI OT JIMYHBIX
HEUMYIIICCTBEHHBIX;

— MPaBOOTHOIIEHUS TECHO CBS3aHBI C JIMYHOCTHIO U B HUX HE
JIOTTyCKaeTCsl IPaBOTIPEEMCTRO;

— HOCSIT O€3BO3ME3THBIN XapaKTep;

— OCHOBAHUSIMH BO3HMKHOBEHUS SIBJISIFOTCS OPUIAMYECKHUE
(aKThl, KOTOpBIE TPEOYIOT TOCYAAPCTBEHHOMN perucTpamnuu’,

CemeitHOe TIpaBO peryaupyeT OcoObId BHUJ OTHOIICHUH —
OTHOIIIEHHUS 110 BCTYIUICHHIO B Opak, CO3/IaHUE CEMbH, POXKICHUE 1
BOCIIUTaHHE AeTed U Tak janee. COBOKYMHOCTh 3TUX OTHOIICHUMN
U COCTaBJISIET MNpeAMET CceMeWHoro mnpasa. Mcxonms u3 3TOro,
MOXHO CJEJIaTh BBIBOJ O TOM, YTO MPEIMETOM CEMEWHOro Mpasa
SBJIIOTCSL  OOIIECTBEHHbIE OTHOMICHUS, KOTOPbIE BO3HUKAIOT
MEXy JIMLaMU B CBSI3U C BO3SHUKHOBEHHEM CeMbH, Opaka, po/ICTBa
W TpU TPUHATHM Ha BOCIUTaHHE JAeTed, OcTaBIIMXCS 0e3
MIOIIEYEHUsI POJUTENECH, a TAKKE OTHOLICHHUS MEXAY WICHAMH
CEeMbH MPHU OCYILECTBICHUH UMH CBOUX COLIMATIBHBIX (PYHKIIHA.

Cewmelinbie OTHOIIICHUS, peryaupyemble CEMEIHBIM
3aKOHOJATEeILCTBOM, MOKHO MOJEIWTh Ha J[BAa BHUJA: JIUYHbBIC U
UMYIIECTBEHHBIE.

JInuHble OTHOIICHHMS (MX €lle HAa3bIBAIOT HEUMYI[CCTBCHHBIC)
BO3HUKAIOT IpU BCTYIUIGHMM M TNpeKpalieHud Opaka, BblOOpe
(damMuIuM Npu BCTYIUICHHMM B Opak, BOCHUTAHUSA M OOpa30BaHMs
JIETEU U IpYyTHeE.

HNMymiecTBEHHbIE OTHOILLIEHUS BOZHUKAIOT MEXKIY CYNpPyraMu
[0 MOBOJY MX pa3lelbHOIO0  HMYILECTBA, AJIMMEHTHBIX
00s13aTeNIbCTB U TaK Jajee.

Kak CUUTAIOT 00JIBIIMHCTBO aBTOPOB, JINYHBIC
(HeMMyIIECTBEHHbIE) ~ OTHOLIEHUS  MMEIOT  MPHOPUTETHBIN

! Pyzakosa O. A CemeiiHoe 11paBo : yaeOHHK. M. : Dkemo, 2012. C. 9.
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XapakTep, TaK KaKk UMYIIECTBEHHbIC OTHOIICHUS BCETAa CBSA3aHBI C
HUMH U BBITEKAIOT U3 HUX.

HeumyiiecTBeHHbIE OTHOLIEHUSI BO MHOTOM IIPEAOTPEACIISIOT
COAEpKaHUE HOPM, PETYIUPYIOLIINX UMYILIECTBEHHBIE OTHOLICHHUS.
NmyriecTBEHHbIE OTHOIICHHUS B CEMbE XOTS M UMEIOT BaKHOE
3HAQ4YE€HHE, HO OHHU MPOU3BOIHBI OT JUYHBIX M BO3HUKAIOT JIUIIIH
IPY HAJIMYHH TIOCTIEHIX>.

MeTroaom ceMeNHOro npasa SIBISETCS COBOKYITHOCTh IIPUEMOB
U CIOCOOOB, MOCPEACTBOM KOTOPBIX PETYIUPYIOTCS CEMEHHBIE
OTHOIIEHUA. B ropuauyeckol  Hayke  BBIACJSIOT  JBa
OCHOBOITOJIArarolNX METO/1a — UMIIEPATUBHBIA U TUCIIO3UTUBHBIM.

NmneparuBHblit  (00s3aTeNbHBIA  AJIE  BCEX YYaCTHUKOB
CEMEHHBIX TPABOOTHOIICHHUI) — CMOCOO BIACTHOTO BO3JICHCTBHS
Ha YYaCTHUKOB OOIIECTBEHHBIX OTHOIIEHUH, YpPETYJIMPOBAHHBIX
HOpMaMH IpaBa.

[IpuMepomM UMIEpPaTUBHOTO METOJA SIBJISIETCSl Ta CUTyalus,
NpU KOTOPOM CEMEMHBIE OTHOWIEHUS MEXAY CYyNpyraMu
BO3HUKHYT TOJIBKO ocJie perucTpanuu Opaxa,
3apETrUCTPUPOBAHHOIO B OpraHax 3alMCH AaKTOB T'PAXIAHCKOTO
cocrostaus (nanee — 3AI'Ca).

JIMCO3UTUBHBIH ~ METOA  —  CHOCOO  yperyiupoBaHHs
OTHOIIEHMH  MEeXAY  y4aCTHHKaMH,  KOTOpbIE  SIBISIOTCS
PaBHOMPABHBIMH.

HpI/IMGPOM JUCIIOSUTHUBHOT'O MCTOJA SBJIACTCA 3aKIHOYCHHUC
6pa11Horo J0roBopa, CorjialacHue 00 yijiaTe aJluMCHTOB, DOTOBOPD
0 nmepcaadc pe6eHKa Ha BOCIIMTAHUC B IPUEMHYIO CEMBIO.

Hcxoas u3 3TOro MOXKHO Cli€laTh BBIBOJ O TOM, 4TO MCTOI
CEMEHMHOro IIpaBa — KMIICPATHUBHO ',I[I/ICHO3HTPIBHLII>'I.

CemMeitHoe 3aKOHOAATCJIbCTBO MPEACTABIIACT coboit CUCTEMY
HOPMATUBHBIX AaKTOB. CHCTEMHOCTh 00eCIeYnBacTCs CANHCTBOM

1 Kommenrapuii k CemeliHomy komekcy Poccmiickoit @eneparm / 1mox
o6mr. pen. I1. B. Kpamennarukosa, [1. Y. Cexyruna. M. : Hopma, 1997. C. 10.

2 Muenuuuera JI. M. CemeitHoe mpaBo Poccunm : yueOnmk. 3-e¢ m3g. M.:
Hopwma, 2004. C. 15.
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IIPAaBOBOIO PETYJIMPOBAHMUSA CEMEMHBIX OTHOLICHUM, KOTOPBIE
3akperuieHsl B ¢T. 1| Cemeiinoro kojiekca PO.

OcHOBHbBIE Hayajga CEMEHHOT0 3aKOHOJATENbCTBA (MPUHIUIIBI
CEMEHHOro IMpaBa) TMPEACTABISIIOT COOOW  Ompe/eseHHbIE
PYKOBOJSIIIME MJEH, COIJIACHO KOTOPBIM  OCYLIECTBIIAETCS
IIPAaBOBOE PETYINPOBAHNE CEMEHHBIX OTHOIICHMI .

Cornacno cr. 38 Koncturyuun Poccuiickoit denepauuu,
MaTepUHCTBO U JIETCTBO, CEMbsl HAXOJATCA TIOJA 3allUTON
rocyzapcTaa.

3ammTa MaTEepUHCTBA U JCTCTBA SIBIISIETCA OJHOW W3
MPUOPUTETHBIX  3aJad HaIIero TOCyAapcTBa, OCOOEHHO B
MOCJIETHUE TOJBI, TaK KaK MEPeX0oJ K PHIHOYHON IKOHOMHKE W
OOYCJIOBJICHHBIE UM  COI[HAIbHO-DKOHOMUYECKHE  MPOOIEMBI
OKa3aJIi HETaTHMBHOE BIUSHWE HAa (HOPMHUPOBAHWE W Pa3BUTHE
CEMBU — OCHOBHOM sTUYEHKH 00IIeCTBa.

Hopwmsl cemeitHOro 3akoHOJaTeNbCTBA JOJDKHBI 00eCIeYnBaTh
OecrpensITCTBEHHOE OCYIIECTBICHUE WIEHAMHU CEMbU CBOMX IpaB
¥ ¥X 3aIUTy IpHU HApyIICHHH?,

B  coorBerctBuum ¢ Koucrurynueir P®  cemeliHoe
3aKOHO/IATEIbCTBO HAXOJIWUTCA B COBMECTHOM BeaeHMM PP u
cyobektoB P®. OcHOBHBIE HOpPMBI, KOTOPBIE PETYIUPYIOT
CEeMElHbIE MPAaBOOTHOLIEHUS, 3aKperuieHbl B CeMEeMHOM KOJEKCe
PD. Ne 223-d3 or 29.12.1995. B cocraB 3aKOHOIATEILCTBA IIO
CEMEMHOMY MpaBy TaKKe BXOAAT JApyrue (QernepajibHble 3aKOHbI,
KOTOpbIE IPUHUMAIOTCS B COOTBETCTBUU C CeMEWHBIM KOJEKCOM
P®, 3akonsl cyobektoB P®, ykasel Ilpesunmenta PO,
noctanoByeHus [[paputenscTtea POD.

[IpaBoBbIE HOPMBI CEMEHHOI0 3aKOHOJATEIBCTBA UCXOAAT OT
HEJOMYyCTUMOCTH JTOOPOBOJBHOTO BMeEIIATeNbCTBA KOTO-JIHO0

! Cemeiinoe npapo : yuebuux / 5. M. Tonrano, II. B. KpallleHHHHMKOB,
JI. YO. Muxeesa [u ap.]; nox pen. I1. B. Kpamieunuuukosa. 3-¢ m3n., mepepad.
u gom. M. : Cratyr, 2016. C. 7.

2 Knmumenko C. B., Unuepun A. JI. OCHOBBI TOCyaapcTBa M mpasa. M. :
3epmaino, 1998. C. 36.
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B JleJla CeMbH, o0ecredeHns: OeCTIpensITCTBEHHOTO OCYLIECTBICHHS
YJIEHaMU CEMbU CBOUX IIPaB, BO3MOXXHOCTH CyJIEOHON 3alllUThI
71X 1pas. CemeiHble TPABOOTHOIIEHHSI OCHOBAHbI Ha MPUHIUIAX
TOOPOBOJIBHOCTH OpavyHOTO COI03a, PAaBEHCTBA IPaB CYIPYTOB,
IIPUOPUTETA CEMEVHOI0 BOCIIMTAHUSA JAeTeM U Tak jnainee. Kak u Bce
poccuiickoe 3aKOHOJATeNbCTBO, CEMEWHOE IPaBO OCHOBAHO Ha
paBHONpPAaBUM  BCEX  TpaxJaH  HE3aBUCUMO  OT  Pachl,
HAIlMOHAJIBHOCTH, S3bIKA, IPOUCXOKJEHUS, HMYIIECTBEHHOIO
MOJIOKEHHUSI, MECTa JKUTEIbCTBA, BepoucnoBenanus. CorjiacHo CT.
1 CK P®, mpaBa rpaxaaH B CeMbe MOTYT OBbITh OTpaHUYEHBI
TOJIbKO Ha OCHOBAaHUU (pe/IepalIbHOTO 3aKOHA U TOJIBKO B TOM Mepe,
B Kakoil 3TO0 HEOOXOJMMO B IEJIAX 3aIIUThl HPABCTBEHHOCTH,
3/I0pOBbSI, MPaB U 3aKOHHBIX UHTEPECOB JPYTUX WIEHOB CEMbU U
uHbIX  Tpaxnan'. HeBce OTHOIIEHHS B CeMbE  MOJKHO
YperyaupoBaTh C MOMOIIbIO IpaBa, TaK KakK IMOBEJACHHUE UJICHOB
CEMbH OTPENENSIETCsl HPAaBCTBEHHBIMU U MOPAJIbHBIMU [TPABUIIAMH.

Hayunoe H3yYCHHE CEMEMHBIX MPaBOOTHOLIECHHI
HEBO3MOKHO 0e3 OCO3HAaHUA  TIYOOKHX MOPaJTbHBIX,
HPABCTBEHHBIX U (PUIOCO(PCKUX Hayall, KOTOPHIE JIE)KAT B OCHOBE
UX HPOMCXOXKACHUA. DTO SBISAETCA MPUHUUNHAIBHBIM OTIMYUEM
HAy4YHOIO MO3HAHUS CEMEHHOro IpaBa OT BCEX APYrMX OTpaciieit
npaBa. B ceMelHBIX NMPaBOOTHOLIEHUSAX, Hanbosee YSI3BUMBIX C
TOYKM 3pEHUs HapyIIeHUs, OOIENPU3HAHHBIX MOPAIbHBIX H
HPAaBCTBEHHBIX YCTOEB, O0a3upylOILUXCS B CBOK O4Yepelb Ha
¢wiocopckux  Hayanmax, yKa3aHHbIE YCTOU  IPOSBISAIOTCS
OyKBaJIbHO B Ka)XJIOM IIPAaBOBOM IOJIOKEHUH.

Takue mNOHATHSA, KaK «TYMaHHOCTbY», «CIPaBEIJIMBOCTbHY,
«paBEHCTBO», «cBoOOJa» U Jpyrue, IMOJY4YUBIIHE CBOE
onpeneneHne u 000CHOBaHME MpexJe Bcero B ¢dumocoduu, a
3aTeM B IpaBe, SBISAIOTCS  BaXXHEWIIMMU  OCHOBAHUSIMHU
pa3pabOTKM HOPM CEMEMHOro mpaBa W €ro HPUMEHEHUS.
[TosTOMYy ydeHBIH, KOTOPBIH HCCleyeT Ty WU MHYIO 00J1acThb

! Cemeiinpiii xomexc Poccuiickoii ®enepauum : Qenep. 3aKOH OT

29.12.1995 // C3 P®. 1996. Ne 1. Cr. 16.
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CEMEHWHBIX MNPAaBOOTHOLICHUM, NOJDKEH OLEHUTh HX C TOYKHU
3peHHs COOTBETCTBUSA (PUIOCOPCKUM BO33peHUM?.

B conmonorn4eckom CMBbICIIE CeMbs SABISETCSA COHO30M JIHIL,
OCHOBAaHHBIM Ha Opake, a TakKke (QaKTHYECKUX OpadHbIX
OTHOUICHHSX, POACTBE, MPUHATUM JETEd B CEMBIO Ha
BOCIIMUTaHUE,  XapaKTEpU3YIOIIMICA  OOIIHOCTBIO  KU3HH,
MHTEPECOB U B3aUMHOM 3a00TOM.

B ropuanyeckoM CMBICIE CEMbs SIBISETCA TPYNIOW JINLL,
KOTOpasi CBsA3aHa MpaBaMU U OOSI3aHHOCTSAMH, BBITEKAIOLIUMU M3
Opaka, poJCTBa, YCHIHOBJICHUS WM MHOW (OPMBI IPUHSTUS AeTEl
Ha BocHMTaHWe’. Bce uIeHBI CeMbM CBA3aHBI MEXIYy CO0OI
MOpPAJbHOW OTBETCTBEHHOCTHIO, B3aUMOIIOMOIIBI0O M  OBITOM.
CeMpst SBJISETCS COIMAJIBHOM sSYEMKOM o0OIIecTBa, M OHA
CTPEMUTCS YIOBJIETBOPUTH PsiJl MOTpeOHOCTEN BCEX €€ UJICHOB.

B Hacrosmee BpeMs OJHOW W3 NPUOPUTETHBIX 3ajad
oOmiecTBa SBJISAETCS BO3POXKACHHE HPABCTBEHHBIX OPUEHTHPOB
MOJIpacTaloNIero nokojaeHus. Ha ceromusimHnii 1eHb pOCCUCKoe
oOLIECTBO OXHUAAET OT CEMbU YCWIEHHE OTBETCTBEHHOCTH 3a
XKU3Hb M  IIOJIHOLEHHOE pa3BUTHE JI€Ted B  YCIOBHUAX
JNEMOKpPATUYECKOTO Kpu3Kca B cTpaHe. FIMEHHO OT ceMbH 3aBUCUT
(dbopMHpOBaHHE HPABCTBEHHBIX OpHUEHTAMM Hu (QopMUpOBaHUE
MHPOBO33pEHUS OyIylIero MOKOJICHUS. CaMbIM  rJIaBHBIM
HaIpaBJIeHHEM PalOTHI MO JyXOBHO-HPABCTBEHHOMY BOCIHTAHHUIO
JeTeld SIBISIeTCS OCMBICIEHUE M OOpallleHue K HCTOPUYECKOMY
OTBITY TEOPETUYECKOTO M TMPAKTUYECKOTO pelIeHUus MpoodiemM
JyXOBHO-HPABCTBEHHOT'O BOCIIUTAHUS U CTAHOBJICHUS YEJIOBEKA.

I[Io muenuto B.C. CoinoBbeBa — BOCIHUTAaHHUE SIBISETCS
HEOOXOIUMBIM yCJIOBHEM HPABCTBEHHOI'O COBEPIIEHCTBOBAHUS
yenoBeka. HanBaxHeHIIMM BUIOM 4eJIOBEUECKOTO0 BOCITUTAHUS OH
Ha3blBaJl JIyXOBHO-HPAaBCTBEHHOE BOCHHUTaHHE, NPU KOTOPOM

! Kocenko E. B. ®unocodckue, MOpaabHble, PEIMIHO3HbIE U UCTOPUKO-
NIPaBOBbIE OCHOBBI HAYYHOTO IIO3HAHHMA ceMeiHoro mnpasa // Cubupckmit
topuangeckuii BectHuk. 2016. Ne 2. C. 35.

2 Pysakosa O. A. CemeiiHoe TipaBo : yuebHuK. M. : Dkemo, 2012, C. 6.
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AYXOBHO-HPABCTBCHHAsA COCTAaBJIANOIIAd OOJDKHA HPUCYTCTBOBATH
BO BCCX BUJAX BOCIIMTAHUA U JOJIKHO OAYXOTBOPATH I/IX1.

Nzyuas mpouecc Bocrutanwsi, COJIOBEEB OTMEYAl, YTO OHO
3apOXK/IaeTCsT C CaMOTO PAHHEro JeTCTBAa, M HWMEHHO I03TOMY
BOKHYIO POJIb B BOCIHTAHHU UTpaeT ceMbs. Dwimocod momaran,
9TO0  «HUKakKas  OOIIECTBEHHO-TOCYNApPCTBCHHAs  CHUCTEMa
BOCIHHUTAHHUS HE CIIOCOOHA 3aMEHUTL COO0M ceMEeHHOE BOCIIUTAaHHE,
U YHUYTOXKCHHUC MOCICIHETO BCIACT COOCTBEHHO K YHUYTOKCHHUIO
CaMOI'0 BOCIIMTaHHS, KaK ABJICHHA 06HI€‘I€HOB€‘I€CKOFO, n TeX
00IIIeuenoBeUeCKIX IIEHHOCTEH, KOTOpBIE OHO B cebe HeceT»?,

Cembpio CoJIOBbEB CUMTANl <«AJIIEMEHTAapHOW, 00pa3loBOil U
oOpa3oBaTeNbHOM  suelikoil ~ BcemMupHOro  OoraTcTBa U
YeJIOBEUECKOro OOIIeCTBa, HWACATBHON HPABCTBEHHOW MOIEIHIO
oO0IIeYeNnoBeuecKoro  emuHCcTBa».  OJHAKO  CceMbs  MOXKET
COOTBETCTBOBATH 3TOMY MMOHATHIO JIMIIIb B TOM CJIydac, €CJIIN B Heu
pean3yeTcsl MPUHIMI «KXKIBIA €CTh Leb U1 BCeX», «KaXKIbIN
€CTh HEYTO He3aMEHUMOEe». TOJIbKO CeMbsi MOXKET TOMOYb
YeloBEeKy  cleJaTh ero NmepBbId  Iar  Ha  MYTH
COBEPIICHCTBOBAHHS" .

[To muenuto O. M. BomkuHOHM, IEHHOCTh CEMbH Ha YpPOBHE
UJeaNbHON PeaIbHOCTH OYyIET COMOCTAaBJIATHCS C €€ COLMAbHOM
3HAYUMOCTBIO, TO €CTb €€ (QYHKUMSIMH B MOAJICPKAHUU
¢yHnameHTanbHBIX (GOpM coLManbHOM peanbHOcTH?. T'nmaBHOM
LEHHOCTBIO KU3HU YeJOBEKa SBISETCS CEMbs, TaK Kak B HeH

! Tennep I'. A., Bamuna M. H. Cemeiinoe Bocmuranue: (uiaococko-
penuruo3ubiii  acnekt // Ydensle 3amuckd Kypckoro rocyaapcTBEHHOTO
yauBepcurera. 2017.Ne 3 (43). C. 23.

2 I'myxoea E. M. ®wunocodcko-nemarormdeckass koumernmus B. C.
ConoBbeBa B KOHTEKCTE €ro (MIOCOPCKON CHCTEMBI «BCECITUHCTBAY . IHC. ...
KaHJ. e, Hayk. M., 1998. C. 92.

3 Conosbes B. C. Omnpasaanne modpa. Cou. B2 1. T. 1. M. : Msicib, 1988.
C. 355.

4 BomxmHa O. U. Axcuonormyeckas KOHIEMIHS CeMbU // Mup
obpazoBanust — oOpazoBanue B mupe. Hayu.-meron. xxypHan. 2001. Ne 4. C. 38.
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GopMupyeTcs  ToNepaHTHOE  CO3HAaHHME' M BOCHUTAHUE
IIOAPACTAOIIETO MOKOJICHUS.

CornacHo koHuenuuu l'erensi, ceMbs — 3TO «ECTECTBEHHAs
HpaBCTBEHHAas! 0OLIECTBEHHOCThY, nepBast CTYIEHb
HpPaBCTBEHHOCTH B  TPUAJUUYECKOM  IYTH  HPaBCTBEHHOMU
OOBEKTHBALIMU: OT CEMBH K TPAXKTAHCKOMY OOIIECTBY H K
rocynapctBy. I'ocynapcTBo — BhICHIEE €IMHCTBO BCEX JIEMEHTOB,
CEMBSI — €r0 TIepPBUYHbIH 6a3Hc?,

Jlisa  pelieHus CceMEHHO-TIPABOBBIX MpPOOJIEM OPUEHTHPOM
SIBJIIFOTCSI HOPMBI MOpPaJIi, BIIMCBHIBAIOIIUECS B CEMEMHO-ITPABOBbHIE
HOpMBIE. Mopanb cieayeT paccMaTpuBaTh KaK CIUIAYMBAIOIIEe
Hayajio, KOTOpO€ IMO3BOJIIET HauMeHee OOJE3HEHHBIM 00pa3oM
MIpeNyNpeaUTh, IOTACUTD, TUKBUAUPOBATH BOSHUKIINNA B CEMENHHO-
MPaBOBBIX OTHOIIEHUAX KOHGMIMKT. [losTomy B oOmieil teopun
npaBa, Kacalollelcsi ee PeryiIsaTUBHOW MHUCCHU (B 3TOM ciydae
CEMEWHOro), MPEeIMETOM IIPHCTaJbHOIO BHUMAHUS SIBISIETCS
COIIOCTABJIEHNE HOPM IIPaBa M MOPAJIH.

IIpoBeneHne rpaHull MeXIy IPaBOM M MOPabIO, BBISIBICHHE
UX CXOJICTBA, B3aUMOJEUCTBUSA NMPHOOpPETAET OCOOBIN CMBICT IPU
pPEryIupOBaHUM CEMEWHBIX IMPABOOTHOLIEHHH, IOJBIACTHBIX B
3HAYUTENbHON CTENEeHM MMEHHO HOpMaM MOpalld, HalleIIIMM B
HUX CBO€ OTPAKCHUE WJIM OKAa3bIBAIOIIMM KOCBEHHOE BIIUSHHE Ha
JNEHUCTBUSI, TIOCTYNIKM HOCHTENIeH TIpaB M  OOS3aHHOCTEH,
IPEJYCMOTPEHHbIX CEMEWHBIM 3aKoHoJAaTenbCcTBOM. Cruenyer
cornacutbes ¢ MHeHHMeM A. M. HewaeBoii, koTopasi yTBepxkaaeT,
4yro OoJiee MOAPOOHO M3YYEHO pa3Iuyhe MEXIYy MpPaBOBBIMU
HOpPMaMHM U HOpMaMH MOpaJId, YTO CKa3blBAaeTCsl HAa MOHUMaHUU
POJIM HOPM CEMEWHOro IpaBa U MOPAIM, a TJABHOE — pasinuus

1 Kuns6epr-11laxzagosa H. B. TonepanTHOCTS B 00IIECTBE M COMMATBHBIX
uHCTHTYTaX : MoHOTrpadumsa. Hampunk : [lomurpadeepsuc u T, 2003. C. 6.

2 Mnpuna O. FO. AKTyasbHble NPEANIOCHUIKE BO30OHOBIEHHUS AUCKYCCHHU O
MOHATHM ¥ TIPU3HAKaX CEMbM KaK IPaBOBOTO WHCTHTYTa // EBpasuiickuit
topuandeckui xypaai. 2009. Ne 11(18). C. 77.

® Heuwaea A. M. CeMeiiHoe mpaBo : aKTyalbHble MPOOJIEMBI TEOPUH H
npaktukd. M. : FOpait-Uznart, 2007. C. 28.
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moJ00HOTO pojaa AePUHHUIMI TPUMEHUTEIHHO K CeMEHHO-
IIPaBOBBIM criopam’.

Mopanbs oxBaTbiBaeT 00JacTb OTHOIIEHHUH ropasno OoJiee
ITHPOKYIO, YeM cepa OTHOIIEHHH, PEryIHPYEeMBIX TIPaBOM>.

beccriopHo, HOpMBI MOpajiu HPSAMO WM KOCBEHHO HUMEIOT
OTHOILIEHHUE K 3HAYMTEIBHOMY KPYI'y CEMEWHbIX OTHomeHud. K
IIpUMEpY, €CIU paccMaTpuBaTh BOMPOC O 3aKJIIOUEHUU Opaka, TO
COITYTCTBYET BBITIOJIHEHUIO ToyiokeHnid cr. c¢T. 10-13 CK PO,
KOTOpbIE OCBEIAIOT YCJIOBUS U TMOPSAOK 3aKIOYeHHs] Opaka,
MHO>KECTBO CaMbIX pa3HbIX MOPAJIbHBIX MpPaBW, KacaroIIMXCs
WUCTUHHBIX HAMEpPEHUH TeX, KTO codeTaeTcsi OpakoMm, MX 4YyBCTB,
JKEJIaHUs MMOCTPOUTH CEMbIO HA MOJJIMHHBIX MOPAJIbHBIX Hayajax.
A BHYTpEHHUM COJIEp’KaHUEM CT. 14 CK PO,
MpeayCMaTpUBaroOIieil 6€3yCI0oBHBIE 3ampeThl K OpaKy, SBISIOTCS
cooOpakeHUs1 Cyry0o MOPaJbHOTO CBOMCTBA — OBITH YECTHBIM,
JIyMaTh O 370pOBbE OYAyIIero NOTOMCTBA U TaK Jlajee.

Crnenyromum MpuUMEPOM SBISETCS BONPOC 00 OrpaHUYEHHUU
MpaB Ha MPEAbABIECHUE CYNPYroM TpeOOBaHU O pacTOPKEHUU
Opaka B TIeproJi OEPEeMEHHOCTH CYNPYTH M B TEYCHHE roja Mocje
poxaeHuss peOcHka. B maHHOW cuTyauu pedb HUIAET O
COONIOACHUH psAa MOpPAIbHBIX MpEANHCAHUN, TIABHOE U3
KOTOPBIX — HE MPUYUHUTH BpeAa Oyayuieil MmaTepu U ee peOeHKY,
KOTOPBI MOXET HACTYIHTh B pe3ylbTare Opakopa3BOIHOTO
mpotiiecca.

Korma B cembe mnosiBisieTcs peOEHOK, 00BEM MOPATBHBIX
TpeOOBaHUN K CyIpyram, CTaBIUIUM POAMUTEISAMH, O€3yCIIOBHO
Bo3pacTaer. Takue OTHOIIEHHUS B CeMbe Oa3uUpyIOTCSs Ha
CIIEYIOIIUX MOPAIbHBIX MOHSATHSIX: YECTHOCTH, MOPSIOYHOCTD,
3200 TIMBOCTb, TEPIUMOCTb U TOMY IOJIOOHOE, a CeMEWHOEe MPaBo
JIMIIB BHOCUT CBOI BKJIAJ B MPOYHOCTh CEMEUHOro (yHJIaMeHTa,

! Teopus mpasa u rocynapcrsa / mox pea. A. B. Munkesuua. M., 1995.
C. 109.

2 O6mas Teopus TOCYIapCTBa U TpaBa. AKaJeMUYECKHi Kype / OTB. pel.
M. H. Mapuenxko. T. 2. M. : 3epuaio, 1998. C. 77.
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npeaycMaTpuBasi 00s3aTeNbHBIA CYIeOHBIM TOPSIOK pa3Boja B
ClIyJasx, Korja CyIpyru UMEIOT COBMECTHBIX
HECOBEPIICHHOJIETHUX JAeTel. Ecim B ceMbe OTCYTCTBYIOT JETH U
HE HMMEETCSl PA3HOIIACMH MEXIy pacTOpraioliiMU CBOW Opax
JUIAMH, UX HaMEpeHHE pacTOpPrHyTb Opak Ha CBOEM IIyTU HE
UMEET MPEeMsITCTBUA. DTO 00CTOATENbCTBO TAKXKE HAXOJIUTCA B
rapMOHHUU C MOPAJIbHBIMU TPeOOBaHUSAMHU — COONIOIaTh YUCTOTY B
CBOMX TOMbICHAaX. TakuMm 00pa3oM MoOpalbHbIE IpaBuia
MMPOHUKAIOT OYKBAJILHO BO BCE HOPMBI CEMEUHBIX OTHOIIICHHI.

1.2 CoBpeMeHHbIE IUCKYCCHH OTHOCUTEIHLHO MeCTa
ceMeiiHOro NMpaBa B 3aKOHO/AATeJIbCTBE

CamMOCTOSAITENIBHOCT CEMEMHOTO MpaBa OTHOCHJIACh K
TEOPETHYECKUM JTMCKYCCHOHHBIM TIpo0jieMaM eIme B TepHOJ
neiictBusi CBoJja 3aKOHOB TpaxkJaHCKUX Poccuiickoil ummepuw,
KOIr/la MpaBa U OO0S3aHHOCTU CEMEWCTBEHHbIE HAXOJIWIMCH O]
BJIACTHIO 3aKOoHOB TpaxkgaHckux (T. X kH. 1 CBojga 3aKOHOB
TPKJIAHCKHUX). AHAJTU3UPYsS CYIIHOCTh TOJOOHOTO pojaa MpaB U
oOsi3aHHOCTEH, W3BecTHBIM topuct WM. . Opmranckuii B CBOWX
UCCIIEIOBAHUSX, TIOCBSIICHHBIX PyCCKOMY MpaBy, nucai: «bpak —
3TO MHCTUTYT €CTECTBEHHBIM W HPABCTBEHHBIH, a HE IPAXKIAHCKO-
MOJIMTUYECKU, Opauyroluecss paccMaTpUBAIOTCS KaK JIIOJHU, a He
KaKk rpaxjaane»’. [IpydeM 5TO OTHOLIEHHs, T Ha HEPBOM MecTe
JUYHbIE TpaBa, «a MOTOM HMMYIIECTBEHHbBIEY», YTO OOBSCHSIETCS
CaMHUM CBOWCTBOM MpEMETA.

Bonee moapo6HO apryMeHTHpOBAI CBOH B3I HA CEMEHHOe
npaBo A. M. 3aropoBckuii, KOTOpoMy MpPHHAJIEKAT CIOBA O TOM,
YTO «CEeMEWHOE MPaBO €CTh COBOKYIMHOCTH FOPUIMYECKUX HOPM,
pPEryaupYyIOIMNX OTHOIIEHUS YIEHOB CEMbH», a «CEMEWHbIE
OTHOILIEHUS  CYIIECTBEHHO  OTJIMYAIOTCS  OT  OTHOILEHHI
rpakaaHckoro  mpaBa»?.  He  orpaHumumBasch  oOLIMMM

! Opmanckuii U. T'. HccnenoBanust M0 pyccKOMYy TIpaBy, ceMeiHOMY H
HacnenctseHHoMy. IlerepOypr, 1877. C. 5.
2 3aroposcknii A. U. Kypc cemeitnoro npasa. Onecca, 1909. C. 1.
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yTBepkaeHusAMHU, A. M. 3aropoBckuii TIIATETHHO 00OCHOBBHIBAI
CBOIO ITO3ULMIO.

AHamu3upyss cmopel O JeTAX, Apyro  aBTop  A.
BopoBUKOBCKMI IpULIEN K aHAJIOIMYHOMY BBIBOAY: «OCTAae€TCs
HECOMHEHHBIM, YTO CEMEHHBIE IPAaBOOTHOILIEHUA, MO KpalHen
Mepe JIMYHble, OCOOEHHOCTHIO CBOEH NPUPOJBI CYHIECTBEHHO
OTJIMYAIOTCS OT BCEX MPOYHX IPAKIAHCKUX MPABOOTHOLICHUH»!,
Takum o00Opa3oM, BO3HHUKINIAs Ha CTPAHUIAX COBPEMEHHOM
OPUIMYECKOM JIMTEpaTyphl MOJEMHUKA HOBU3HOW HE OTIIMYAETCA U
MMEET MHOTOJIETHIOK UCTOPHIO.

Ilocne oxtsa6ps 1917 r. Bemymuil TeopeTHK IpaBa TOIO
BpeMeHn [I. Crydka BBIIEISUI B KadyeCTBE CaMOCTOSITEIBHOTO
MOHATHS «CEMEHMHOE IpaBO», KOTOpPOE, IO €ro MHEHUIO,
«OXBATBIBAET BCE TMPABOBBIE OTHOIIEHHS, CBA3AHHBIE C CEMBEH»?,
[IpaBa cBOO MBICITB aBTOP Jajiee HE ApTYyMEHTHPOBAIL.

OmHMM W3 TNEpBBIX IOPHUCTOB, 3aTPOHYBIIMX HAa3BaHHBIC
po0JeMbl OTHOCHUTEIIBHO MECTa CEMEHHOIo IpaBa B CHUCTEME
npaBa, O6bu1 B. M. Cunaiickuii. [Io ero MHEHHIO, CYyIIECTBOBAJIO
TP OCHOBHBIX BHMJAa CEMEHHOrO IIpaBa — CYIPYXKECKOE,
POIUTENBCKOE U ONEKYHCKOE. Bce OHM TNPOHMKHYTBI HBIHE
COBPEMEHHBIM IIOHATHEM O BJIACTU B TIPaKJaHCKOM IIpaBe Kak
COLIMAIBHOM IIpaBe. Bce Tpu BHIa CyIIEeCTBOBAaIM HE paau
paclIMpeHusl YaCTHOIPAaBOBOW cdephl JIUI| BIACTBYIOIIMX, a paau
YCIIEIIHOTO BBINOJHEHUS UMM (DYHKLMH, BO3JIOKEHHBIX HAa HUX, B
CMBICIIE COLMANBHOrO ciayxeHus. Ho B coBpemMeHHOM IipaBe
ceMeiHOe ITPaBo OCTaeTCs IPABOM IPajkIaHCKUM»>,

Ha Bonpoc 00 oTHeceHUM ceMeMHOro mpaBa K IrpaxJaHCKOMY
B. 1. Cunaiickuii oOTBe4as, YTO «B COBPEMEHHOM IIpaBe
MPUXOJUTCA JaBaTb CEMEMHOMY IIpaBy MECTO B CHUCTEME

'Boposuxobckuii A. Otuer cyapu. Ilerepbypr, 1891. C. 264.

2 DHIUKITONE TUST rocymapcrBa u mpasa. T. 3. M., 1925-1927. C. 842.

3Cunaiickmii  B. M. Pycckoe  rpakmanckoe mpaso. Bem. I
OOs3aTebCTBEHHOE, CEMEHHOE M HACIEeJCTBEHHOE INPaBo. 2-€ W3A., UCIp. U
nor. Kues : Tunomurorpadus «IIporpecc», 1918. C. 173.
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TpaXJIaHCKOTO TpaBa. Bo3MOXHO, 4T0O B OydylieM ceMmenHoe
[IpaBO  CTaHET YacThl0 CHUCTEMbl IyOJIMYHOIO  IpaBa».
OOocHOBBIBas ~ MJACK0  OTHECEHUS  CEMEHHOro ImpaBa K
IPaXXIaHCKOMY 3aKOHOJIaTeJIbCTBY U COOTBETCTBEHHO K YaCTHOMY
npasy, B. . Cunaiickuii oOpaiian BHUIMaHUE HAa HEBO3MOXHOCTb
pEerylIupoBaHUsl HEKOTOPBIX CEMEWHBIX OTHOIIEHUH HOpMaMu
rpaXJaHcKoro mpaBa. Tak, aBTOp OTMedand, 4YTo Opak Kak
MHCTUTYT TPaXJIAHCKOTO TIpaBa MPEACTABIAETCS HE BIIOJHE
scHbIM. HecMoTps Ha TO uTro Opak — WMHCTUTYT HOPHINYECKHI,
COMHEHHE KacaeTcs BOIpOca O TOM, SBJIAETCS JIU Opak JOrOBOPOM
nin  HeT. JloroBopHyro mnpupojay Opaka MOATBEPXKIAET €ro
BO3HMKHOBEHHE — IO CBOOOJHOMY COTJAlllEeHHI0, HO U cBOOOda
COTJIAILIEHUsI CTPOro OXpaHsieTcs 3akoHOM. lIpoTuB mnpuzHaHuUs
Opaka JOrOBOPOM CBHUJIETEILCTBYET TO, YTO COJEpXNKaHUE H
MpekpaiieHue Opaka He TOJbKO HE OMPENENSIIOTCS COTJIalleHHEM
CTOPOH, HO Y IPaBOOTHOLIEHWS BOZHUKAIOT HE B BUJIE OTACIbHBIX
mpaB U 00s13aHHOCTEH, a B BUJIE 0CO00TO CO03a.

B 1922 r. . M. TioTproMOB OTME€YaJ, YTO <«IPakJIAHCKOE
IpaBO  HE  OrPaHM4YMBACTCA  YHCTO  HMMYIIECTBCHHBIMH
OTHOIIEHUSMU. JIMUHBIE OTHOLIEHUs, BO3HUKAIOIIUE U3 Opaka, W3
CEMEHUCTBEHHOI'O CO03a BXOJAT B KPYI' T€X YaCTHBIX OTHOLIEHWM,
KOTOpbIE€ [0 Haydally INPOTUBOIOCTABICHMsS 4YacTHOIO HHTEpeca
yOJMYHOMY BXOJAT B 00JIaCTh IpakAaHCKoro mpasa. Ilosromy
IIpaBUJIbHEE BCE HTU BOIPOCHI paccMaTpuBarh B 0oOJacTH
IPaXJAHCKOrO IpaBa, TeM OoJiee, YTO HE BIOJHE IMOHATHBIM
SBJISICTCS. IIPE/IIOJIOKEHNE paccMaTpuBaTh BhITEKAaroOIUe U3 Opaka
OTHOIIEHUs] B 00JaCTM KAaHOHWYECKOIo IpaBa, KOIJa OJHUM U3
CYILIECTBEHHBIX BOIPOCOB OpayHOro IpaBa SBISETCA BOIPOC O
I'PakJAHCKOM Opake».

KputukoBan U. M. TioTproMOB MOMBITKY CO3JaHHsSI 0COOO0M
HayKd 00 MMYIIECTBEHHBIX MpaBax ¢ MCKIOYEHHEM U3 Hee BCeX
JUYHBIX OTHOIIEHMH M € BKIWYEHHEM BCEX  JPYTUX
UMYIIECTBEHHBIX OTHOLICHUH U3 IPYTUX OT/EI0B, Pa30POCAHHBIX
MOBCIOJly, Kak-TO: O HajJorax, NOJaTdX, NEHCUSAX M JpYyrux
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MHCTUTYTAaX npaBsa (uHaHCOBOTO u MOJIUIEHCKOTO.
«I"paxJaHCKO€ TIPaBo, C OJIHOM CTOPOHBI, IIUPE UMYIIIECTBEHHBIX
OTHOIICHWH, TaK KaK B HEro BXOIAIT CEMEHHBIE U JIMYHBIC
OTHOIICHHUS, & C IPYTrOM — U3 HETO JOJDKHBI OBITh MCKIIIOYEHBI BCE
MMYIIECTBEHHBIE OTHOIICHHUS, OCHOBAaHHBIE HAa B3UMaHUHU
rnojaTei, HaJIoroB, BbhIJa4ye MEHCUN ¥ TOMY IMOJOOHBIX BOMPOCAX,
BXOJSIIUX B 00JIaCTh MyOJIUYHOTO HpaBa»l.

B 4wnciio CTOPOHHUKOB HE3aBUCHMOCTH CEMEWHOrO MpaBa
Kak camocTroATenbHO otpaciu Bxoaut W JI. M. IluenuHieBa,
JIeNaromasl BbIBOJ O TOM, YTO CEMEHHOE IpPaBO HMEET CBOU
COOCTBEHHBII peaAMET pEeryInMpoOBaHUS — JTUYHBIC
HEUMYIIIECTBEHHBIE M UMYIIECTBEHHbIE OTHOIIEHUS, OTIUMYHBIC OT
MpeAMeTa PETyIMPOBAaHUS JAPYTUX OTpaciei mpaBa (B YaCTHOCTH,
IpaXkIaHCKOTO TmpaBa)>. B 060OCHOBaHME CBOETO 3aKITIOYEHHS
aBTop  o0oOmaer  cooOpakeHWs,  BBICKa3aHHBIE  paHee
CHelnuaJucTaMid B O0O0JaCTH CEMEWHOro IpaBa, B IOJIb3Y €ro
HE3aBUCUMOCTHU: 1) CyOBEKTaMHU CEMEWHBIX OTHOIIECHUH MOTYT
OBITh TOJBKO TpaxAaHe, 2) CEeMEHHbIC NPABOOTHOMICHHS (Kak
JUYHbIE, TaK U HMMYILIECTBEHHBIE) BO3HUKAIOT U3 CBOECOOPA3HBIX
opuandeckux (akToB; 3) ceMeilHble OTHOIIEHHs, KaK MpaBHJIO,
SBISIOTCS.  JUIAIIMMUCS M CBA3BIBAIOT MEXAy COOOW He
MMOCTOPOHHUX JIIOJIeH, a ONU3KUX; 4) UII CEMEHHBIX OTHOIICHUI
XapaKTepHbI CTpOras MHAWBUIyaTN3alUsl UX YIYACTHUKOB, OTCIOJIA
HEOTUYYKJIAEMOCTh CEMEHWHBIX TIpaB U O0s3aHHOCTEH; S5) B
CEMEHHBIX OTHOLIECHUSIX IIABHOE MECTO 3aHHMAIOT JIMYHBIE CBS3U
YJIEHOB CEMbH.

! Tworpromos M. M. Tpaxnanckoe npaso. IOpbes: Tumorpadus K.
Martucena, 1922. 1V. C. 3. Pexum JIoCTyma:
https://naukaprava.ru/catalog/297/560904/47659?view=1.

2 Tluenmuanesa JI. M. Cemeitaoe mpaso Poccrm. M., 1999. C. 8.
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1.3 IIpoO.aemMbl B3auUMOAeiiCTBUS ceMeiiHO-IPaBOBBLIX HOPM
¢ HOPMAaMM I'PAKAAHCKOI0, FPAKIAHCKO-TIPOLECCYAIBbHOT0
U HAJIOT0BOI0 3aKOHOJATe/IbCTBA

B cBs3u ¢ Tem, 4TO ceMEWHOE IIPaBO OTHOCUTCSA K CHCTEME
YacTHOI'O IIpaBa, a TpakJAaHCKOE MpollecCyallbHOE MPaBO — K
cucTeMe MyOJIMYHOTO TpaBa, MPH PACCMOTPEHHH CYJIOM JIEN O
pacTopkeHuM Opaka BO3HHMKaeT mpoliema OajgaHca YacTHOTO U
MyOJIMYHOTO UHTEPECOB.

B coBpeMeHHOM CEMEHHOM  3aKOHOJATENIBCTBE  SIPKO
BBIPDAKEHBl  MyOJIMYHO-TIPABOBBIE  Hayala  peryJupoBaHUs
ceMeilHbIXx oTHowmeHuil. HecMoTps Ha 23T0, OOJIBIIMHCTBO
CEMEIHO-TIPaBOBBIX HOPM HAINpaBieHO Ha 00ecrevyeHrne YacTHBIX
MHTEPECOB YYACTHUKOB CEMEWHBIX NMPAaBOOTHOLIEHUN. Bo3Hukaer
o/lHa U3 (OpM MPOSIBICHUS YACTHOTO M MyOJIMYHOTO MHTEPECOB.
[Ipn paccMoTpeHun cyaoMm JAen MO CHopaM, BO3HHUKAIOUIUM U3
OpauHO-CEeMEHHBIX MPAaBOOTHOLIEHUH, IPOUCXOJUT YCTaHOBIICHHE
ONTHMAJIBHOTO COOTHOLIEHUS HWHTEPECOB OTACIBHBIX YJICHOB
CEMBH M IOCYy1apCTBa.

B uwncine ceMeilHO-TIPaBOBBIX CHOPOB KaTEropusi Jel O
pacTopeHun Opaka sBJseTCsl Hanbojee paclpoCTpaHEHHOH, o
YeM CBMJIETEIbCTBYET CcyAeOHas craTHCTUKA. B cBs3M ¢ TeM, 4To
ceMelHble IpaBa TIpaxJaH MPEJCTABISAIOT COOOH COLMATIbHYIO
LIEHHOCTb, CUUTAEM HEOOXOIMMBIM BBISIBUTH YaCTHONPABOBHIE U
yOJINYHO-TIPABOBBIE ACHEKThl PACTOP)KEHUs Opaka B Cyle, Tak
KaK MX MCCJIEJOBAaHUE C TOUKH 3PEHUS CEMENHOIO U I'PaXkJaHCKOIO
IIPOLIECCYaIbHOTO IIpaBa UMEET HE TOJBKO TEOPETUYECKOE, HO U
IIPUKIIATHOE 3HAYCHUE.

Hcxons wu3 mnpuHuuna JoOpoBOJBHOCTH OpayHOro coro3a
MYKUMHBl WU KEHIIMHBI, 3akpemieHHoro B m. 3 cr. 1 CK PO,
BOJIEU3BSBJICHUE JIMI[ 3aK/II0YaeTcs B CBOOOJE HE TOJBKO Ha
3aKIII0YEHUE, HO U Ha MpeKpalleHue Opaka, yTo MOJATBEPKIAeT II.
2 cr. 16 CK P®, cormacHo koTopoMy Opak MOXeT OBITh
MIPEKPALLEH MTYTEM €r0 PacTOPKEHMs MO 3asBICHUIO0 OJHOTO WIN
oboux cympyroB. OTciofa BBITEKAaET, YTO CYOPYTH CaMHu
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NPUHUMAIOT pEUIeHHe, pacTopratb UM Opak wim HeT. B To ke
BpeMsl  yCIOBUS BCTYIUIEHHMS B Opak M OCHOBaHUS  €ro
pPacTOpKEHHUsT YETKO pErIaMEHTUPYIOTCS TOCYJapCTBOM, 4YTO
BBIPA)KAETCSl B OINpPEACICHUU YCIOBHUM, MOPSAJKA, YCTAaHOBJICHUU
OpraHoB, MNPOMU3BOJSIIMX pacTop)keHue Opaka. BmemaTenbcTBo
rocyrapctBa OOBACHAETCS TEM, 4YTO HEPEAKO 3aTparuBaroTCs
uHTEpechl HecoBepuieHHoaeTHUX neTeil. CornmacHo 1. 1 cr. 21 CK
P® B cembe, /1€ ecTh 00IIME HECOBEPIICHHOJETHUE JETU WIIU
OJIMH U3 CYNPYroB BO3pa)kaeT MPOTUB pa3Boja, Opak pacTopraercs
TOJMBKO cynoM. B astom ciydae HeoOxoamma Oojiee TiryOoKas
OLICHKA CIIOXKUBIIEHCA CEMEHMHOM CHUTyallMM, KOTOPYK IPHU3BaH
natb cyn. JInbo B onpenereHHbIX 3aKOHOM CIIydasx Opak MOKeT
ObITh PAacTOPrHYT OpraHaMy 3aliCH AaKTOB TI'PakJIaHCKOTO
COCTOSIHUSL.

Otcropga crnenyer caenarb BBIBOJ, YTO IPU PACCMOTPEHHUH
CYZIOM JIeJl O PacTOP>KEHUU Opaka MPUCYTCTBYIOT KaK MyOJUYHbIE,
Tak U 4YacTHble uHTepechl. [Ipu pacTtopkeHun Opaka HWHTEPECHI
CyIIpYTrOB, 170:¢ HECOBEPILIEHHOJETHUX JeTei UMEIOT
gacTHOTpaBoBoi Xxapakrep. Cyn, SBISSICH OpPraHoM ITyOJUYHOM
BJIACTH, TpPU pEHIEHHMH BOMpPOCa O PACTOpKEHHH Opaka
ofOecrieunBaeT yCTaHOBJEHHE OanaHca TOCYJapCTBEHHBIX U
YaCTHBIX HHTEpecoB. [VHTepec rocygapcTBa OCHOBaH Ha
KOHCTUTYLIMOHHOM IIOCTYJIaTe€ O 3alUTE€ MATEPUHCTBA U JIETCTBA,
IJIaBHAs 3aJa4a KOTOPOro 3aKIKYaeTcss B IMPUHATHH MeEp 110
COXpaHEHHUIO Opaka.

KoHTpoJibHBbIE BOPOCHI

1. Uctopust  Bompoca  OTpacieBOW  CaMOCTOSATEIbHOCTH
CEMEHHOTO IIpaBa.

2. CoBpeMeHHbIe JUCKYCCUHM OTHOCUTEIBHO MECTa CEMEHHOI0
IIpaBa B CUCTEME IIpaBa.

3. IIpoGnemMbl B3aMMOJAEHCTBUS CEMEHHO-TIPaBOBBIX HOPM C
HOPMaMH  TPaXJAaHCKOTO, T'PaKJAHCKO-NPOLIECCYAIbHOTO U
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HaJIOIOBOI'0 3aKOHOJATCJILCTBA.

IJIABA 2. TEOPUSI CEMEMHOT'O TIPABOOTHOIIEHUS

2.1 YacTHble ¥ my0IMYHbIEe HHTEPECHI B cCEMeifHOM npaBe

B cemeiiHoM mpaBe myONUMYHBIA HHTEpPEC B PEryJIMPOBAHUU
OTHOIIEHUH HAaXOJUT BbIpakeHHEe B HopMax KoHcCTUTyMH
Poccuiickoit ®@enepanuu, 3akperuisironieii, yto B Pocculickoit
@Oenepannu 00ECIEUNBAETCS U TapaHTUPYETCsl TOCYyAapCTBEHHAas
MOJJIEp’)KKa CEeMbH, MAaTEpUHCTBA, OTIIOBCTBA M JIETCTBA, HX
3aIuTa. Co1ManbHO-3KOHOMHYECKHE u MOJINTUYECKUE
M3MEHEHHUs, KOTOpble MpoucXoaarT B Poccuu, MpUBOAAT K TOMY,
YTO BO3HUKAIOT NPOOJEMbl NpPH B3aUMOJEHCTBUM CEMBU U
rocyzapcTBa, a TaKKe ONpe/IeNIEHUs] 3HAYUMOCTH CEMbH, €€ POJIU B
mporecce oOecnedyeHusl IMyOJMYHBIX HWHTEPECOB M T'PaHMI]
JOMYCTUMOIO BO3JEHCTBUS TocynapcTBa Ha cdepy 4YacTHBIX
MHTEPECOB CEMBH U €€ UJIeHOB .,

HecmoTps Ha moBbIlIEHHOE BHUMaHHE TOCYAapCTBa K CEMbeE,
KOTOpO€ BBIpaXaeTcsi B pa3padOTKE OCHOBHBIX HaIpaBJICHUN
rOCy/lapCTBEHHOW CEMEWHONl TMOJUTUKH, OHA HUCHBITHIBACT
TPYOHOCTH U B MaTE€pUAIbLHOM, U B IIPAaBOBOM OTHOILIEHUU, TaK KaK
MIPUHSATHIE 3aKOHBI, 3a4acTyl0, HE BCETJa COOTBETCTBYIOT YAaCTHBIM
UHTEpecaM OTIEeNbHBIX JUI. OTIAENBbHO B3STHIX YaCTHOIPABOBBIX
OTHOIICHUM, YperyJUpOBaHHBIX 0€3 MyOJMYHOrO HMHTEepeca, He
cymectByeT. M. A. [IokpoBCkHii CUMTAET, YTO «KHU3Hb 3aCTaBISET
BO MHOTHX CJIyYasX MpuOeratb K U3BECTHOMY KOMOMHHPOBAHUIO
000MX YKa3aHHBIX TMPUEMOB, WM €CIM Mbl paszfenseM o00JacTu
NyOJIMYHOTO W YacTHOTO TMpaBa OJHY OT JpPYrod, TO MbI
PYKOBOJICTBYEMCS JIMILIb TEM OCHOBHBIM IPHUHIIUIIOM, Ha KOTOPOM
Ka)KJ1asi U3 HUX MOCTPOCHAY.

! Vnpuna O. FO. YacTHble M MyONMYHBIE MHTEPECH B CEMEWHOM MpaBe
Poccuiickoit deneparyn : aBroped. auc. ... 1-pa opua. Hayk. M., 2006. C. 42.
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CemeiiHOe TpaBO  JOKHO  OBITH  HAMpaBiIEHO  HA
TapMOHU3AIMIO HMHTEPECOB JIMYHOCTH, CEMbH, OOIIECTBA H
rocy/apcTBa, B KOTOPOM 4YaCTHBII HHTEPEC paccMaTpUBAETCS
Kak MHTEpPEC MYXa, >KeHbI, OTIa, MaTepHu, peOCHKAa U CEeMbH, a
MyOJIMYHBIA WHTEpec — olmecTBa W rocynapctBa. KoHBEHIUS
OOH o mpaBax pebeHka, KkoTtopyto noanucaia PO,
YCTaHABIUBAET, YTO PEOCHOK JOJKEH BOCIUTHIBATHCS B CEMBE,
TeM cambiM Poccust 00s13amack OCHOBHOE BHHMAaHHUE YIEISTh
00ecreueHno MHTepecoB pebenkal.

[TpuHIUIIBI, YCTAaHOBIIEHHBIE CEMEWHBIM 3aKOHOAATEIIHCTBOM,
UCXOIAT W3 COYCTAHUS YACTHBIX W ITyOJWMYHBIX HHTEpecoB. B
Poccuiickoit deneparnuu AeCTBYeT NMPUHIMIN MPU3HAHUS Opaka,
3aKJTIOYEHHOTO TOJIBKO B OpraHax 3aliCH aKTOB T'PakJIaHCKOTO
coctosiHUsA. DaKTHIECKOE COKUTEIIBCTBO MYXYHHBI U JKCHITUHBI
HE TIpU3HAeTCS OpakoM, YTO PacCMAaTPUBAETCS KaK MPOSIBICHUE
MyOJUYHOTO HWHTEpeca B CeMEWHOM mpaBe. Peructpupys Opak,
rocyaapcTBO OepeT Moja KOHTPOJIb JIMI, BCTYMAIONIUX B Opak B
LesIX HEeNOMYLIEHUS €ro 3akKIIoYeHHs MEXIYy JHIAMH, eCIH
UMEIOTCS yCTaHOBJICHHbBIE 3aKOHOM 00CTOSITENBCTRA,
MPEMSATCTBYIONINE OpaKy, a TaKKe OCYLIECTBISATh KOHTPOJIb 3a
MOPSIIKOM  pacTopxkeHusi Opaka. Ero perucrtpanus oTpaxaer
OTPEENIEHHOCTh OTHOIICHUH CYINPYTOB, XapaKTepHU3YIOLIUXCS
OoOLIHOCTBIO ~ UMyHIecTBa,  O(OpPMIECHHEM  HOTapHAJIbHBIM
YIOCTOBEPEHHUEM COTJIaCHUs JIPYroro Cymnpyra Ha COBEpIICHHE
CACTKA C  HEABMKHUMBIM  HUMYIIECTBOM, YTO  YIPOIIAeT
HaCJIeJOBaHUE IO 3aKOHY, TapaHTHPYyET MPaBOBOM cTaTyc AeTel B
BOIPOCAX YCTAHOBJICHHS MPE3YMIIIUHU OTI[OBCTBA.

[IpuHnun cBoGOaBl JOTOBOpa MPUMEHUTENHHO K OpauHOMY
JOTOBOPY  XapakTepuzyeTcss TeM, 4YTO CYOpyrH U JHIa,
BCTYyMawIue B Opak, MOTYT 3aKIIOYUTHh €r0, YCTAHOBUB PEKUM
MpPUHAUISKANIET0 WM UMYIIECTBA. 3aKOHOJATellb  BBOJUT
OTpaHMuYEHUE CBOOOABI JIOTOBOpA JUIs 3alIUTHl HWHTEPECOB

! llepmens T. B. YacTHbIH ¥ MyOIMYHBIA MHTEpEC B CEMEWHOM mpase //
Bectaux ITepmckoro yausepcurera. 2009. Ne 2. C. 56.
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rocynapctBa u obmecrtBa. Cemelinblii komeke P®D comepkut
OCHOBaHUS HEJECWCTBUTEIBLHOCTU OpauHoro JI0TOBOPA,
KacaroluXxcsl 3aKperieHUs. B HEM TpaB U 00s3aHHOCTEH CYIpYyroB
B OTHOIIEHUM JETEW, OrpaHHYEHHE IpaBa HETPYAOCHOCOOHOIrO
HY)KJAIOIIETroCcsl Cylpyra Ha IHOJydeHUEe cojepxkaHus. JlaHHble
HOPMBI XapaKTEpU3yIOTCAd IYOJIMYHO-TIPAaBOBBIM COJEpPKAHUEM,
[I0O3TOMY OHM MpHU3BaHbl OXPaHATh U 3aAlUIIATh HE TOJBKO
YaCTHBIN, HO M ITyOIMYHBIN UHTEpEC!.

Takum oOpa3om, coueTaHue MyOJUYHBIX U YaCTHOIIPABOBBIX
MHTEPECOB CHOCOOCTBYET Pa3BUTHIO CEMEWHOIO MpaBa B IOUCKE
MyTeld ONTUMAIbHOIO B3aUMOJIEHCTBUS YACTHOTO U IMyOJIMYHOTO
MpaBa, FrapMOHU3ALMU MYOJUYHBIX U YACTHBIX HHTEPECOB.

2.2 JIncno3UTHBHOCTH B CEMEITHOM MpaBe

TepMHUH «IMCTIO3UTUBHOCTE» B CeMmelHOM Kojaekce PD He
3akperuigercs. OIHaKO PaCCMOTPEHHE €r0 HOPM CBHUJIETEIICTBYET,
YTO  JOCTAaTOYHO  OOJIBIIOE  MX  KOJHWYECTBO  SABJIAIOTCS
JUCIIO3UTUBHBIMU. JIJIs1 OpraHu3anuu CEMEHHBIX OTHOILICHHI
HEOOXOIUMBI 00s3aTeNbHBIC IS BCEX YYACTHUKOB IIPaBUIIA,
KOTOpbIE  MMEIOT  OOJIbIIIOE  3HAYCHHE IS NPABOBOTO
peryaupoBaHus OOIIECTBEHHBIX OTHOIIEeHUH. ClrienoBaTeIbHO,
MPENOJI0XKUTh, YTO MO MEpPE Pa3BUTHSA 3aKOHOJATEJIbCTBA OHHU
OyIyT 3aMEHEHBI JUCIIO3UTHUBHBIMHU, HET HMKAKMX OCHOBaHWH. B
pAlle MHCTUTYTOB CEMEWHOrO0 IIpaBa, TAaKUX KakK MOPSIA0K
3aKJIIOYCHUST W PAcCTOpKEHUs  Opaka, TPU3HAHUE  €ro
HEJICUCTBUTEIIbHBIM, JIMIICHUE W OrPAaHUYEHUE POJAUTEIBCKUX
npaB, nepeaaya peOeHKa Ha YCHIHOBIEHHWE U OTMEHA YCHIHOBIICHUS
MIPUMEHEHHE HMIEPATUBHBIX HOPM HMEET CYIIECTBEHHOE
3HaYeHue’.

! Tapycuna H. H. Cemeiinoe npaso : yue6. nocobue. M. : IIpocnekt, 2001.
C. 44.

2 Anrokonbsckas M. B. Cemeiinoe npaso : yaebnuk. M. : IOpucr, 1997.
C. 19.
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PaCCMOTpI/IM OCHOBHBIC BapHUaHTLL MMPOSABJICHUSA
JUCIO3UTUBHOCTH. OHA MMEET MECTO KaK IpU PEryJupOBaHHUU
JIMYHBIX HCUMYIICCTBCHHBIX, TAK U UMYIICCTBCHHBIX OTHOIIEHUH.
Ona xapakrepu3yeTcsi NpPEJOCTaBICHHUEM BO3MOXKHOCTH JUIS
CyIpyroB IO CBOEMY YCMOTPEHHIO  pemaTb  BOIPOCHI
IMPHUHAIICIKHOCTU UMYIICCTBA, BOCIIMTAHUA U COACPIKAHUSA IleTef/'I,
paszen uMyliecTBa Ha ciaydail pa3Boja. Cymnpyrua cBOOOJHBI B
3aKIIIOYEHUH OpavyHOTO JOTOBOpA, OMPEICICHHH €ro YCIOBHH,
OJIHAKO OHHM HE€ MOT'YT OIrpaHMYMUBaThb HpaBOCHOCO6HOCTB HJIn
JIEECIOCOOHOCTh APYr Apyra, MX MpaBo Ha OOpallleHHe B Cya 3a
3aIIMTOM  CBOMX IIpaB, YPEryJlMpOBaTb B HEM JIMYHBIC
HCUMYIICCTBCHHBIC OTHOIICHUA, ImpaBa U 00s13aHHOCTH B
OTHOIIIEHUN neTel, IpenycMaTpuBaTh [IOJIOKEHU S,
OTPaHWYMBAIOININE TPAaBO HETPYJOCIOCOOHOTO HYXIAIOIIETOCS
Cynpyra Ha MOJy4eHHE COJIEP)KaHUS U IPYTUE YCIOBHUS, CTaBSIINE
OJIHOTO U3 CYNPYroB B KpaiiHe HeOJaronmpusTHOE MOJOKEHHUE U

IIpOTHBOpEYaIee OCHOBHBIM Havanam CeMeitHOTO
3aKOHOIaTeabCTBRA .
Haub6osee HATJSITHO COBMECTHOE pacronoKeHne

AUCIIO3UTUBHBIX W HMMIICPATHUBHBIX HOPM B CeMEHHOM ImpaBe
MOXXHO IpOCICIUTh Ha HIpHUMEPE COIJIallCHUA 00 yiate
AJIMMCHTOB. HMHCpaTI/IBHBIMI/I HOpMaMH 0003HayeH Kpyr Jiui,
HMCIOIIMUX IIpaBO Ha IIOJYYCHHEC AJIMMCHTOB, a HHCHOSHTHBHOﬁ
HOpMOﬁ YCTAHOBJICHA BO3MOXKHOCTBH 3aKJIIOUYCHUS COTJIalICHUSA 00
yijiaTe aJIuMEHTOB. B sroit CUTyallun Y4aCTHUKaM COT'JIAlICHUA 00
yIjiaTe aJJMMCHTOB IPEAOCTABIISICTCS CBO6OI[a BBI60pa crocoba u
HopsiAKa yriaTbl aJIMMCHTOB, BMCCTC C TEM OIPCACIICHBI I'PAaHHUIIBI
JO3BOJICHHOTI'O. TaK, YCTaHaBJIMBACTCs, YTO pa3sMEp aJIMMCHTOB Ha
HECOBCPHICHHOJICTHUX JeTe HE MOXKET OBITh HHMKE TOTO pa3mMmepa,
KOTOpLIfI ObI OHH MOTJIH MOJIYUYUTH NPU B3bICKAHUW AJIUMCHTOB B
Cy,[[e6HOM MOopsAaKe. I[JIH 3alMUTHI UHTEPECOB HanOoJiee COHAJIbHO
HC3AIMUIICHHBIX I'PAKAAH, TAKUX KaK HCCOBCPUICHHOJICTHUC NCTH,

! Muenunuesa JI. M. Cewmeiinoe tpaBo Poccun : yae6nuk. M. : Hopwma,
1999. C. 13.
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COBEPILICHHOJIETHUE HEJIEECIIOCOOHBIE WICHBI CEMbU 3aKOHOIATEINb
YCTAHABJIMBAECT  CHELHAIbHBIE OCHOBAHMUS Uil  I[PU3HAHUS
COIVIAIICHUM, CYIIECTBEHHO  HApYIIAUIMX WX  HHTEPECHI
HEICHCTBUTEIbHBIMUY.

HUrak, coBMECTHOE pPaCHOJIOKEHHE JHCHO3UTHUBHBIX U
WMIEPATUBHBIX METOJOB, KOTOPBIMH PETYIUPYIOTCS CEMENHO-
MPaBOBBIC OTHOIICHUS oOmpaBnaHo. OrpaHudeHUus CBOOOIBI
JIOTOBOPOB M COrJIAICHWH  HE  yMEHBINAKT  3HAYCHHE
JUCIIO3UTUBHBIX HOPM B CEMEWHOM TMpaB€ M HAMPABJIEHBI
WCKIIIOUUTENIbHO Ha  3alllUTy HWHTEPECOB  J1O0OPOCOBECTHOTO
CyINpyra, HECOBEPIIEHHOJIETHUX JETEeH, UHBIX HETPYIOCITOCOOHBIX
YJICHOB CEMBH.

2.3 CouuajabHO-I)KOHOMHUYECKHE MPeANoChLIKH
JAMCIO3UTHBHOCTH B CEMeiTHOM NpaBe

C npunaruem Konctutyumu Poccuiickoit  ®Denepanuu
HayaJjcs TMepexoi] CTPaHbl K pPHIHOYHBIM OTHOILIEHHUSAM, YTO
CIIOCOOCTBOBAJIO BBeAcHUIO B JneiicTBue CeMEHHOro KoJekca,
KOTOPBIA TMPEAOCTAaBWII TpakJaHaM CBOOOJAYy B  CEMEHHBIX
OTHOIICHHUSIX.

P.O. Xanduna cuumraer, yTO B OTOT IMEPHOJ BpPEMEHU
0oJbIIOE 3HAYEHHE CTalId MpHOOpeTaTh peKOMEeHAATeIbHbIE,
JUCIIO3UTUBHBIE HOPMBI, XapaKTEepPHU3YIOIIMECsS 3aKperjieHHEM B
TIpaBe HECKOJILKHX BAPUAHTOB IIPABOMEPHOTO TIOBEICHHU?,

M. B. AHTOKONIbCKasi ~ TOJjaraer, 4TO U3MEHEHHE
0OLIECTBEHHOTO CTpoH, pedopmupoBanue OTHOIICHUH
COOCTBEHHOCTH, OCBOOOXKJIECHHE TpakIaHCKOro 000poTa OT
aJIMMHHUCTPATUBHO-KOMAHJAHON CUCTEMBbI, YCUJICHHE 3allUThI MPaB

! Bonkosa H. B. JlucnosuTusHble Hauasa B ceMeiHoM Ipase / [Ipo6nemsl
OCYIIECTBIICHHUS TpaxkaaHckux mpaB. M. : Camapa: M3p-Bo Camapckoro
rocynapcTBeHHoro yausepcurera, 2002. C. 44.

2 Monaxos A. B., Sdpomenko T. B. I[Ipo6nema JMCIO3UTHBHOCTH B TEOPUH
npasa // ['ocygapcTBo n mpaBo: Teopust 1 npakTrka. 1996. C. 23.
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JIMYHOCTH CKA3alIMCh HA PEryIMPOBAHUMM CEMEHHBIX OTHOLICHMIAL,

Ho BBemenuss mnpunatus CK P® aucno3uTuBHOCTH ObLIa
BBIpaKEHA B HMYIIECTBEHHBIX OTHOIICHUAX, PETYIUPYEMBIX
HOpMaMHU TPAKJAHCKOTO 3aKOHOJATelbcTBa. HesHaunTenpHOE
MIPUMEHEHHUE JTUCMO3UTUBHOCTH B CEMEMHOM IpaBe MOJaBIISIIOCH
HMMIIEPAaTUBHBIM XapaKkTepoM CEMEHHO-TIPABOBBIX  HOPM,
pacnpocTpaHeHUEM CyneOHOM 3aIUThI JTUYHBIX
HEUMYIICCTBEHHBIX  OTHOIICHHWM, a TaKkKe  YBEIUYCHHEM
rOCYJapCTBEHHOTO KOHTPOJISI 32 U3MEHEHHEM U TPEeKpalleHHueM
CEMEHHBIX OTHOIIEHUH, YTO BHIPA3WIOCHh B HEIP(HEKTUBHOCTH UX
YpETyJIMpOBaHUs, TaK KaK OHU HE OTBEYAJIM HMHTEpPEcaM YJICHOB
cembu. CornameHusi, KOTOpble OBLIM 3aKIIOYCHBl YYaCTHHKAMU
CEMEHHBIX OTHOIIECHUH, HE MPHUBOJWIN KaK TaKOBBIM IPABOBBIM
MOCJIEACTBUSIM, a OOJIBIIIOE KOJUYECTBO HWMIIEPATHBHBIX HOPM,
3a4acTylo, He OTBEUYAJIO HHTEpecam OOIIecTRa.

B coBpeMeHHBIX  YCIOBHUSIX  Pa3BUTHS  CEMEHHOTO
3aKOHOJATENbCTBA  YYAaCTHUKM  OOJNagaloT  IOPUAMYECKUM
paBEHCTBOM, M UM TIpeAOCTaBJI€Ha TIpaBoBas CBOOOJa,
MPOSIBIIAIONIASACA B JMCIIO3UTHBHOM XapakTepe peryaupyeMbIxX
CEMEHHO-TIPaBOBBIX OTHOIIEHUN. OJHAKO BO3HHUKAET MpobiemMa
COOTHOIIEHUS UX MPaB U MyOJINYHBIX HHTEPECOB, a TAKXKE TPEThUX
JUL, YbH MpaBa U UHTEPECHl MOTYT ObITh HapyIIEHBI B IpoIiecce
peanu3anuu mpas’.

Cnenyer oOpaTuTh BHHMaHHE Ha TO OOCTOSTEIBCTBO, UTO
pEryupoBaHUE CEMEHHO-TIPABOBBIX OTHOILIECHHI HEBO3MOXKHO 0e3
CPaHMI], YCTAHOBJICHHBIX 3aKOHOM. YKa3aHHbIC OrpaHUYECHUS
CBOOOJBI ~ yYACTHHKOB  IPABOOTHOIIEHWH  JOJKHBI  OBITH
pa3yMHBIMHU, MPOJUKTOBAHHBIMU HEOOXOJMMOCTBIO 3aIIUTHI MPaB
Y UHTEPECOB OTACIBHBIX JIUII UIH 0OIECTBEHHBIMU HHTEPECAMHU.

! Antokonbckas M. B. Cemeiinoe npapo: yueOuuk. M. : IOpuct, 1997.
C. 221.

2 Anrtokonbckas M. B. Mecto ceMeliHOro mpaBa B CHCTEME OTpacieif
mpaBa B CBeTe pepOpMBI 3aKOHOIATENHCTBA 0 Opake u cembe // CemeiiHoe paBo
Poccun: nmpobnemst passutust. M., 1996. C. 42.

25



B.C. HepcecsaHnu cuuraer, 4ro cBoOOJAa BBICTYNAET
KpUTEpPHEM  «deloBedeckoro mporpecca»’. Ilpu HameneHun
YY9aCTHUKOB CEMEWHBIX OTHONICHWA TIpaBaMd  HEOOXOIUMO
YUUTBHIBAaTh UX OCOOCHHOCTH.

Takum o00Opa3oM, HccieqOBaHME TMPOOJIEM JUCIO3UTHBHOTO
pEerylupoBaHUsl ~ CEMEHHBIX  OTHOILIEHUH,  BBIBIEHUE  HX
0COOEHHOCTEH IMPENCTABIIAETCS BaKHBIM, TaK KaK IPHU TEPEX0Jie
OT HMIIEPATUBHOIO K JMCIIO3UTUBHOMY METOJy — 3aTpyJHEHO
MIPOTHO3UPOBAHUE  OTJNAJICHHBIX  HETaTUBHBIX  IOCJEJICTBUMN
npaBoBblx HoBemwl. Tak, C.C. AnekceeB OTMEYaeT, 4YTO MpPH
JUCIIO3UTUBHOM YPEryJUpOBAHUM TPAaBOBOTO MaTepuaja JHILY
MPEOCTABISIETCS  BO3MOXHOCTH IO  CBOEMY  YCMOTPEHHIO
OTpeNensiTh COOCTBEHHOE TIOBEJEHUE, 3aKperuiis 3a HUM
CyObeKTHBHBIE TIpaBa M ropuaudeckue rapaHTuu. OjaHako
IOPUAMYECKUX TapaHTUH peanu3alul CyObEKTUBHBIX IIpaB
ceMelHble IPAaBOOTHOLIEHUSI B HEKOTOPBIX CIIydasix HE CoJepiKar.

2.4 CpencrBa npaBoBOIo peryJiipoBaHusi ceMeifHbIX
OTHOLIEHUH, KAK IOpuanYecKas 0a3a JTUCINO3UTHBHOCTH

CpenctBa npaBOBOTO PEryjvpoBaHUS CEMEHHBIX OTHOIICHMI
OTIIMYalOTCsl MHOToOOpasueM. B HayuHOUl nwmTepaType HeT
€IMHCTBA 10 MOBOJAY UX HCYepIibIBatouero nepeuns. PaccMotpum
MO3UIUHU YYEHBIX [10 3TOMY BOIIPOCY.

C.C. AuekceeB K HUX 4YHUCIYy OTHOCUT HOpPMBI IIpaBa,
opuanueckue  (GakTel M aKThl  NPUMEHEHHs  MpaBa,
MIPaBOOTHOIIIEHUS, aKThl pealn3aliy rnpaB u o0si3aHHOCTEH. A. B.
Manbko  ompenensieT B KauecTBE  CPEACTB  I[PaBOBOIO
pEryIUpOBaHUS HOPMBI MIpaBa, MPABONPUMEHHUTEIbHBIE aKTHI,
JOTOBOPBI,  lopuAnuYeckue  (akTbl, CyOBEKTUBHBIE TIPaBa,

! Hepcecanny B. C. CouuanucTUYecKoe MPaBoOBOE TOCYAapCTBO:

KOHLIETIIUH ¥ IyTH peanm3anuu. M. : FOpun. nur., 1990. C. 67.
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IOPUIMYECKUE OOS3aHHOCTH, 3allpeThl, JIbIOTHI, MOOIIPEHUS,
HaKa3aHus",

J.M. TluenuHileBa  BBIAETSET  CICAYIOUIME  CIIOCOOBI
MPaBOBOTO BO3JICUCTBHSI HA CEMEWHbIC OTHOILICHMS, K YHCIY
KOTOPBIX OTHOCHUT HaJieJIeHUE CyOBEKTOB IIPaBAMHU, YCTAHOBIIEHUE
UX TPaBOBOTO IIOJIOKEHUSI, MOPSAJIKA OCYIIECTBIECHUS IIPaB HU
00s13aHHOCTEH, JO3BOJIGHUSI M 3alPeThl, CBOOOa B OIpEEIICHUH
npaB U 00s13aHHOCTEH. YKa3aHHbIE TOUYKU 3PEHUS UMEIOT CXOXKee
BbIpakeHue. OxapakTepu3yeM KaxJ0€ W3 CpPEICTB IPaBOBOIO
PETyJIMPOBAHUS CEMENHO-TTPABOBBIX OTHOIIEHUM.

C. C. AnexceeB KiacCUQUUHUPYET IOPUAUYECKHE HOPMBI B
COOTBETCTBUU € (PYHKIHMSIMH, KOTOPHIC BBIOJHIET TIPABO:
peryiasTUBHBIC, OXPAaHUTEIBHBIC U CIICIIHAIN3UPOBAHHBIC.

PerynstuBHbIe HOPMBI TIPU3BaHBI peryinmpoBaTh
00IIeCTBCHHBIC OTHOIICHUS, HAAETAA UX YYaCTHHKOB TpaBaMu M
oOs3aHHOCTAMU. Hanpumep, poautenu o0s3aHbl BOCHUTHIBATH
cBoux gaeteil. OOsS3aHHOCTHIO M TIPABOM POJMTEICH BBICTYMAET
3alllUTa MpPaB U MHTEpPECOB AeTe. OXpaHUTENbHbIE 3aKPEIUISIIOT
Mephl FOPUANYECKON OTBETCTBEHHOCTH.

PerynatuBHBIE HOpPMBI MOTYT COJAEpXk aTb MO3UTUBHBIC
00s3bIBaHUA, BO3JIaras Ha YY4aCTHUKOB OTHOLLIEHUM
HEO0OXOIMMOCTh AKTHBHOTO MOBEACHUS, JUOO 3ampelieHus, TO
€CTh BO3JEpP’KaHUE OT COBEPILICHUS JCHCTBUM, 3alpPELIEHHbBIX
3aKOHOM. Bplgenstor Takke J03BOJEHUS, I0J  KOTOPBIM
MOHUMAeTcs BBIOOp COBEpIIaeMbIX JeHCTBHA. XapaKTepHOM
yepToil M o0O0sA3bIBaHMS, W 3ampera KaK CpeACTB IPaBOBOIO
peryaupoBaHusi,  SBISETCA  OJHO3HAYHOCTb, UMIIEPATUBHAs
KaTeroOpuYHOCTh, OOecleyeHne JEeHCTBEHHBIMU OPUAUYECKUMU
MEXaHU3MaMH. 3anpeTsl COTIPOBOXKIAKOTCS YTOJIOBHOH,
aMUHUCTPATUBHOM, TPaXJAHCKOM OTBETCTBEHHOCTHIO B CIIy4ae
HapylieHus ux npeanucanuii. OOs3pIBaHUS TaKKe 0OPEMEHSIOTCS
ca”kiusMu. Hampumep, poautenu oOs3aHbl BOCIUTHIBATH JETEH.

! Anexkcees C. C. IlpaBo: a30yka — Teopus — ¢umocopus. OmnbIT
KOMIUIEKCHOT 0 HccienoBanus : yaeOnuk. M. : Crartyr, 1999. C. 45.
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[Ipu HEBBIOTHEHUH OOS3aHHOCTEW OHU MOTYT OBITH JIMIICHBI
poxuTensekux mpas’.

Jlo3BoJieHME KakK CpEeACTBO IPaBOBOIO  PETYJIMPOBAHMS
CEeMEWHO-TIPaBOBBIX OTHOIIEHWH 3akperuieHo B m. | cT. 43
CemeliHoro konexkca P®, B KOTOpoil yka3aHO, 4YTO CYNpYTH,
3aKJIIOuMBIIME OpayHbIl JOroBOp, BIIpaBE H3MEHUTh €ro WIH
PacTOpPruyTb.

B 3aBucuMocTH OT BO3MOXHOCTH CYOBEKTOB IIpaBa U3MEHSTh
MIPaBOBYIO HOPMY pa3IN4arOT UMIIEPATUBHBIE WIH JUCIO3UTHBHbBIE
HOpMbL. Crenyer oOpaTUTh BHUMAaHHE HAa TO, YTO CPEACTBOM
oOecrieyeHrs JUCHO3UTUBHOCTH BBICTYNAIOT JO3BOJIUTEIbHBIE
HOPMBI, KOTOpbIEe 00ECTeYMBaIOT yYaCTHHKAM MPAaBOOTHOIIECHUMN
CBOOOJHO pacHopsiKaTbCsl CBOUMH CYOBEKTHUBHBIMHU IpaBaMH.
K npaBoBbsIM cpeacTBam JMCTIO3UTUBHOCTH OTHOCATCS
MO3UTUBHBIE 00S3BIBaHUS, a Takke 3anpeTsl. Hopmbl cemeitHoro
IIpaBa, KOTOpbIE 0OSA3BIBAIOT OJIHO JIUIO, HAIIPUMED, IIaTeNbIIUKa
QIMMEHTOB, BBINOJIHUTh Kakoe-mubo JefcTBHE HMMEIT K
IHUCIIO3UTUBHOMY PET'YIMPOBAHUIO TIPSIMOE OTHOILIEHUE, HaJeuss
IIPaBaMU JIPYroro cyObeKkTa, KOTOPbIi BIIpaBe UX pealn30BaTh 110
CBOEMY YCMOTPEHHUIO.

3ampersl B TUCIO3UTHBHOM PEryJIMPOBAaHUM YCTAHABIMBAIOT
I'paHUIBl CBOOOJHOIO BOJICU3BSIBICHUS YYaCTHUKOB CEMENHHO-
IIPABOBBIX OTHOILEHUH, HAPYIIATh KOTOPbIE OHU HE UMEIOT IPaBO.
CormacHo n. 1 ct. 121 Cewmetinoro xonekca P® BrIsgBieHue
U YCTPOMCTBO JeTeil, ocTaBIIuXcs Oe3 MONEYeHUs pOoJUTENeH,
OCYLIECTBISICTCS ~ OpraHaMd  ONEKM U IONEYHUTENbCTBA.
CymiecTBOBaHUE APYrHMX OPraHOB, OCYLIECTBIAIOLUINX YKa3aHHYIO
JIeATENBHOCTD, HE J0IyCKaeTCs?,

! Mapackesopa JI. B. CooTHOMmEHNE MMIEPATHBHOIO U AUCTIO3UTHBHOTO
Hayan B cemeitnoMm mpase // IIpoGensr B poccuiickoM 3akoHomatenabcTe. 2008.
Ne 2. C. 88-809.

2 Kuszera E. B. JIMCNO3UTUBHOCTE B CEMEHHOM MpaBe : JUC. ... KaHI.
topuz. Hayk. M., 2003. C. 131.
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KOHTpOJIbeIe BOIIPOCHI

1. YactHble 1 MyOIMYHBIE HHTEPECHI B CEMEWHOM TIpaBe.

2. INCTIO3UTUBHOCTH B CEMEUHOM IIpaBe.

3. ConnaibHO-3KOHOMHYECKHE IIPEAIIOCBUIKU
JUCIIO3UTUBHOCTH B CEMEMHOM IIpaBe.

4. CpencrBa MNpaBOBOIO  PETYIMPOBAHUS  CEMEMHBIX
OTHOIIEHUH, KaK Iopuardeckas 0aza JUCIIO3UTUBHOCTH.
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I'JIABA 3. IPOBJIEMbBI IPABOBOI'O
PEI'YJIMPOBAHUS UM YIIECTBEHHBIX
OTHOILUEHU B COBPEMEHHOM
POCCUIMCKOMN CEMBE

3.1 DBoJoLHUsI 3AKOHHOT0 Pe:KUMa HMYIIIECTBA CYNPYTrOB
B POCCHIICKOM IIpaBe

HNmyiiecTBeHHBIE TPABOOTHOIIEHUS MEXIAY CYNpyraMu — 3TO
OTHOIOCHUW, BO3HUKAKOINIMEC MCKIAY HHUMHU 110 IIOBOAY 06HICI>1
COBMECTHOH  COOCTBEHHOCTH, a TaKkKe HX  B3aHMHOTO
MaTepUaJIBLHOTO cojiepkaHus. MmMymiecTBo cynpyros ObIBaeT IBYX
BHJIOB: pa3JienbHOe 1 obmee’.

PaznensHOE MMYIIECTBO — ATO JIMYHOE UMYIIECTBO KaXKIOTO
n3 cynpyroB. K HeMy OTHOCHTCS, NpeXAe BCEro, UMYIIECTBO,
npuobpereHHoe 10 Opaka (aBTOMOOWIb, BKIaJg B OaHKe,
BHECCHHBIN 70 3aKJIIOUEHUs Opaka), a TakKe MOJYyYECHHOE OIHUM
U3 CYNPYroB B JIap WM B TOPSIKE HACIEIOBAHUS BO BpeMs Opaka.
[TomuMo 3TOTO, K pa3ieNbHOMY HMYILIECTBY CYNPYTOB OTHOCST
BEIIM, TpeIHa3HAUYCHHBIC IS YIAOBICTBOPCHUS JHYHBIX HYKI
Cymnpyra, Jake eCJId OHH NpUOOpETeHBl Ha WX OOIIUE JCHEKHBIC
cpeactBa. J[paroleHHOCTH W TPEAMETHI POCKOIIUM OTHOCSTCS K
o0mieMy HUMyIIecTBY cymnpyroB. Takum o00pa3oM, JIMYHBIM
UMYIIECTBOM KKIBIH W3 CYNpyroB BIAJCET, TOJIB3YeTCS |
pacropspKaeTcs 10 CBOEMY YCMOTPEHHIO, HE3aBUCHUMO OT BOJIA
JPYroro Cympyra.

OO11ee COBMECTHOE MMYIIIECTBO — 3TO UMYIIECTBO, HAXKHUTOC
cynpyramu Bo Bpems Opaka. B ero coctaB BXoauT 3apaboTHas
Iiata, WHBIC BHJBI JICHOXKHBIX BO3HArpaxIeHuil (mocoOwus,
TIEHCUH, BO3HArpaKJIeHUs 3a clelaHHble OTKPbITHs). CoBMecTHas
COOCTBEHHOCTh MpEArNoJiaraeT OTCYTCTBHs  jaojiei. HHbiMu
CIIOBAaMM, €CIM HMYILIECTBO NPHOOpETeHO Ha OOILIue cpelcTBa

! Kpacwibhukos U. b. Cemelinoe npaso: yueOHoe mocobue. M. : Dopym,
2009. C. 67.
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CYIIPYT'OB, TO IpaBa Ha HETO BO3HUKAIOT Y HUX B PABHOW CTEIEHU.
CornacHO ceMeMHOMY 3aKOHOJATENIbCTBY, IPHUHLUII PaBEHCTBA
JoJiell He Hapyllaercs, JaXe eclId OJUH U3 CYyNpPYyroB Bell
JIOMAlllHEe XO3sIIICTBO, yXaXXuBaj 3a JETbMU WU 10 HHBIM
YBKUTEIIbHBIM IPUYMHAM HE UMEII CAMOCTOSTEIILHOTO 3apadoTKa.
Myx ¥ XKeHa MMEIOT paBHbIE IIpaBa BIAJCHHUS, MOJIb30BAaHUS U
pacnopsiKeHUs] HaKUTBIM COBMECTHO HMYIIECTBOM. OHO MOXET
OBITh pa3JIeIeHO MPHU PacTOP>KEHUU Opaka, U MO O0IIeMy MpPaBUITy
JeNUTCsl MOpoBHY. Bo Bpemsi Opaka OHO MOXET OBbITh pa3iesieHO
py 00paIleHUH B3bICKaHUS OJIHOTO M3 CYNPYroB IO €ro JIMYHbIM
oOsi3atenbcTBaM  (QIMMEHTBI,  O0s3aTENbCTBA  BCJIECIACTBHUE
NPUYMHEHUs BpeAa), CMEepTU cymnpyra U HeoOXOIUMOCTU
BBIJICJICHUS €T0 JI0JIM U3 00IIEro MMyIecTBa.

OO0BeM UMYIIECTBEHHBIX TIPaB MY)Ka M KEHBI B pa3HOE BpEMs
ObUT HeoauHAKOBBIM. CeMelHble OTHOIIEHUSI B JIOXPUCTUAHCKOU
Pycu pa3BuBanuch Ha OCHOBE SI3bIYECKHX OOBbIYaeB. B TO Bpemst
OTCYTCTBOBAJIM NHUCbMEHHbIE HWCTOYHHKH, IyOJMYHAsl BIACTh
MPaKTUYECKU HE BMEIIMBAJIaCh B IPABOOTHOIICHUS MEXKIY
Cylpyramy, TI0O3TOMYy TOBOPUTb O «3aKOHHOM peXuMe
MMYIIECTBA» Ha 3TOM J3Tane He mpuxoautcs. MmyiiecTBeHHbIE
OTHOIIEHUSI OCHOBBIBAINCH Ha 0OblYasx. Hampumep, mupoko
U3BECTEH O0OblYalf MOXMINEHMS HEBECThbl, MHOIOKEHCTBAL.
CornacHo «IloBecTu BpeMEHHBIX JIET» MYXYHHA MOT UMETh JIBYX
unu Tpex xeH. B JlpeBHeit Pycu cymecTBoBaio Hekoe 1o100uMe
OpavyHOro J0rOBOPA, HO OH COJEPaJl YCIOBHS IOKYITKHA HEBECTHI.
[TpunsaTtue xpuctuanctsa Ha Pycu B 988 1. MOCIIyXUI0 KOPEHHBIM
MOMEHTOM ISl Pa3BUTHS, B TOM YHCIE€ U HMYIIECTBEHHBIX
OTHOIICHUI MEXIY CYpyTramH.

IIpoucxonut penenuus (3aMMCTBOBaHME) KaHOHUYECKOTO

ImpaBa BuzanTumn. Bpa‘-IHO'CGMeI\/'IHBIC IMPpaBOOTHOIIICHU A
MOJIHOCTBIO IICPEXOJAAT B BCACHHUC LCPKBHU. EpaK CTaHOBHUTCA
NMpEUMYHICCTBCHHO MOHOT'aMHBIM. Hcrounnkamu ImpaBa

! Bragumupckuii-Bynanos M. ®. O630p HCTOpUH pycCKOro mpasa. M. :
Wzn. nom «Teppuropust 6ymymeron, 2005. C. 45.
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CTAaHOBUTCA  BU3AHTUMCKHHA  CBOJ ~ LEPKOBHBIX  IIpaBUI,
IIEPEBEICHHBI HA pYCCKUH SI3bIK, MHEHHS aBTOPUTETHBIX
JesTene  UEepKBM M HUMIIEPAaTOPCKUX  MOCTAaHOBJICHUI
OTHOCUTENIbHO LIepkBM — HOMOKaHOH, JONOJHEHHBIH PYCCKUMU
KHS3bAMH M TONyduBIIMi HasBauume Kopmueit xumru®. B Heit
BIIEpBbIE OBLIO JIaHO OlpezesieHue Opaka: «Opak €cTh MYXEBHU U
KEHE COYeTaHWe, W COOBITHE BO BCEW JKM3HHU, O0KECTBEHHAS U
yeyoBedyeckass IMpaBabl oOmeHus». VMEHHO B 3TOT MepHoj
3apOXKAACTCS 3aKOHHBIM PEKMM MMYILECTBA CYNPyros. B kopmueit
KHUT€ 3aKpeIuIsieTcsl MMYILECTBEHHOE PABEHCTBO IpaB CYNpPYIroB:
MYy)X HE MOl pacHopsbkaTbCcsi HMYIIECTBOM CYIpyru 0Oe3 ee
corjacusl, a ocjie CMEPTH CYyINpyra y BJIOBbI MOSIBUJIOCH ITPaBO Ha
YacTh COBMECTHO HA)KHTOTO HMYIIECTBA?,

B nepuon Kuesckoil Pycu 3akperuisieTcs pa3aesibHbIA PeXUM
uMylecTBa cynpyros. JKeHa mmena cBoe JMYHOE MMYILECTBO, a
MyX OTBEUYaJ [0 CBOMM 0043aTelbCTBAM CBOUM HMYILECTBOM.
Bonpocsl HacnenoBanus 3arparuBayinick B Pycckoit mpasae. Tak,
Cylpyra MMena paBHBIC IIPaBa ¢ CHIHOBBSMH HA ITOJIy4EHHUE JOJIU
YMEpILEro Cympyra U sBJsUIaCh pacnopsIuTeIbHHULEH 00Iero
CEMENHOro umyilecTBa. B To BpeMs OTCYTCTBOBAJIO yKa3aHHUE Ha
OTPaHMYEHUE JIMYHBIX MMYILIECTBEHHBIX IIpaB JKEHBbI, 3a
UCKJIFOUEHUEM an/maHor03. Komen XVII - magaimo XVIII B.
o3HaMeHoBasock pedopmamu Ilerpa |, onu 3arponynu u coepy
HUMYILECTBEHHBIX OTHOLICHUN CYIIPYT'OB. [TocrenenHo
yTpauMBalOT CBOE 3HAYCHHE HOPMBbI LEPKOBHOrO InpaBa. B
KaueCTBE OCHOBHOI'O pEXHMMa YCTaHABIMBAETCS 3aKOHHBIA PEKHUM
Pa3aeIbHOCTH UMYILECTBA CYIIPYIOB.

! Cusuxosa M. W. Hcropus rocyaapctsa u npasa. CIoBapb-CIPaBOYHHUK.
M. : FOpua. mut., 1997. C. 67.

2 PyzaxoBa O. U. Cemeiinoe npaso : yuebuuk. M. : Dkemo, 2010. C. 17.

® IaperopomeBa O. H. CTaHOBJEHHE W pPa3BUTHE HMMYIIECTBEHHBIX
OTHOIIEHHI cynpyroB B Poccun ¢ apeBHHX BpeMmeH 1m0 cepenunst 19 Beka //
«UepHble OIpbI» B poccuiickoM 3akHoAarenscTe. 2007. Ne 6. C. 371.
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B XIX - nauane XX B. mpoaoJikan JOMUHUPOBATH MPUHIIHUII
pa3fenbHOCTH COOCTBEHHOCTH CymnpyroB. Ilpumanoe >keHbl,
HMMYIIIECTBO, MPUOOpPETEHHOE BO BpeMs Opaka Mo OJHOCTOPOHHUM
cAeyKam (HacnenoBanmue), NpPU3HABAIOCH €€  JIMYHOM
coOcTBeHHOCThI0. Cymnpyru pacnopsiKaluch KaKIbl CBOMM
UMYIIECTBOM 0€3 corjacusi Apyroro, ¥ MOTJIM 3aKJIHO4aTh JIPYr C
Jpyrom JitoOble BO3ME3/IHble U 0e3Bo3Me3aHbIe clienku. [Ipu aTom
OpayHOTO JOrOBOpa B COBPEMEHHOM TMOHMMAHWUU B TOT MEPUOJ]
enie He ObUIO. AHAIM3 3aKOHOJAATeNnhCTBA Poccuiickoil mmrepuun
31O MoaTBepkaaeT. B CBosie 3aKOHOB TpakITaHCKUX HET yKa3aHUs
Ha TO, YTO MOCPEACTBOM OpavyHOro JAOrOBOpa MOXHO YCTaHOBUTH
OOLIHOCTh MJIM pa3leNbHOCTh HUMylIecTBa cynpyroB. [. @.
HlepmieneBuy  cyMTan, YTO  PYCCKOE  3aKOHOAATEIHCTBO
YCTaHaBJIMBAET Pa3JeIbHOCTh UMYIIECTBa Cynpyron. bpakom He
yCTaHaBIUBAETCS OOIEHNE UMYIIIECTBA CYIIPYTrOB, KK IbIN U3 HUX
MOYET UMETh U BHOBb IPUOOPETATh OTAEIbHYI0 COOCTBEHHOCTH,

BaxubeiM MoMmeHTOB siBisieTcst mpunatue B 1927 r. Kogekca
3aKOHOB 0 Opake, ceMbe U OmeKe. 3aKOHOJaTellb B HEM OTMEHSET
pa3neNbHOCTh  COOCTBEHHOCTH CYNPYrOB W YCTaHABIIMBAET
3aKOHHBIM PEXHUMOM OOIIHOCTH CYINPYXECKOTO HMYILECTBa.
OOIIHOCTH pacpoCTpaHseTCsd Ha COBMECTHOE UMYIIECTBO MyXka U
KEHbl M HE 3aTparuBaeT AoOpayHoe. l3MeHeHHE 3aKOHHOTO
pexuma Komekcom mpemycmorpeno He Obuto. B OcHoBax
3akoHoaarenbcTBa Coroza CCP u coro3HbIX pecnmyOnmk o Opake u
ceMbe B CT. 12 TOBOPHIIOCH O PaBEHCTBE MOJIEH CyNpyroB Mpu
pasnene OOIIero MMYIIECTBA, BO3MOXKHOCTH OTCTYIUICHHSI OT
NpUHIMIIA  PaBeHCTBA  JOJe ¢ y4eToM  HMHTEPEcOB
HECOBEPUICHHOJETHUX JIeTeH M 3acHyKMBAIOIIUX BHHUMAaHUA
uHTepeco cympyra’. B 1969 r. 6bu1 npunat Koxekc o 6pake u

! Ilepmenesuu T'. ®. Kypc rpakaaHckoro npasa : yueOHuk. Tyna :
Asrorpad, 2001. C. 568.

2 06 yreepxaenuu OcHoB 3axoHopatenscrtBa Coroza CCP M CONO3HBIX
pectiyoimmk o Opake u cembe : 3akoH CCCP ot 27.06.1968 [DnexTpoHHBIN
pecypc]. Pexxum mocryma :http: // www.consultant.ru.
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cembe. OH TaKXke 3aKpeIuisl OOLUIHOCTh HMMYILIECTBA CYIPYIOB,
PaBEHCTBO MX JIOJIEH IpU pa3ziee M MPOCYIIECTBOBAI BILJIOThH JI0
BBeneHus Cemelinoro kozexkca P® B 1996 rona.

[IpaBo o0Omieil COBMECTHOH COOCTBEHHOCTH CYIpPYTrOB B
aCleKTe COOTHOILIEHUS HOPM CEMEWHOT0 U TIPaXJaHCKOIO
3aKOHOJATEIbCTBA PACCMATPUBACTCSl KaK COYETaHUWE OOIUX U
CHEHAbHBIX IIPaBWI. 3aKOHOIATENb TOBOPUT O TOM, YTO HOPMBbI
IPaXJaHCKOTO MpaBa MOTYT MPUMEHSTHCS K HUMYIIECTBEHHBIM U
JUYHBIM HEUMYLIECTBEHHBIM IpaBaM CYNPYroB, €CJIM OHU He
YperyJupoBaHbl HOpMaMH CEMEWHOro mnpasa. [IpuMeHeHue HOpM
IPaXJAaHCKOTO 3aKOHOJATeNbCTBA HE JOJKHO MPOTHUBOPEUUTH
CYLIECTBY CEMEWHBIX OTHOWIEHWH. I[IpuMeHeHne TIpakJaHCKOTO
3aKOHOJATENhCTBA K  CEMEHHBIM  OTHOLIEHUSM  MOXKET
OCYILIECTBIATBCS  TaKKe B ClydasiX,  HEMOCPEACTBEHHO
npeaycMoTpeHHbIx CemelHbIM KogekcoM P®. B psae ero crarei
yKa3aHbl KOHKpPETHbIE HOpMbI ['paxnaHckoro konaekca PD, B
COOTBETCTBMM € KOTOPBIMH  CJIENYeT JIEWCTBOBaTb  IIPHU
paspellieHuy  OMpeAeNICHHBIX  BOINPOCOB  OpauHO-CEeMEHHBIX
OTHOILIEHUH.

3.2 IIpaBo 0o611eii COBMeCTHO# COOCTBEHHOCTH CYNIPYyroB
B acleKTe COOTHOLIEHHSI HOPM CeMeiHHOro
U TPa’KIAHCKOr0 3aKOHOIATEbCTBA

bonbiias 4acTh OTHOIIEHMH, BO3HUKAIOIIMX 110 TOBOIY
M0JIb30BAHMUS, BIAJACHUS, PACTIOPSHKEHUSI CEMEMHBIM UMYIIECTBOM,
perynupyercs TpakJaHCKUM 3aKOHOJATeNbCTBOM. Tak, oOmiue
MOJIOKEHUSI O COOCTBEHHOCTH CYNPYroB B HAcTosIIee Bpems
BKIIOYeHbI B ['paxkmanckuii koaexkc Pd. Takum o0Opazom,
COBMeECTHas COOCTBEHHOCTD CYIIpYTrOB peryaupyercs
OJHOBPEMEHHO TI'PaXIAHCKUM U CEMEUHBIM 3aKOHO/IaTEeIbCTBOM .

! TTonopa O. B. K Bonpocy 0 CylLIecTBOBAHMU IPE3YMIILIUU OOIIHOCTH
nmymecrsa  cynpyroB  //  IlpoOGmemMbl ~ COBpPEMEHHOTO  POCCHHCKOIO
3aKoHOJaTenbeTBa : ¢0. c1. / Poccuiickas mpaBoBas akagemusi MuHHCTEpCTBA
toctuun PO. Upkyrek. 2013. C. 212.
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K neit npumenumsl Bee o0mue HopMbl [ 'paknanckoro kogekca PO
0 COOCTBEHHOCTH B IIEJIOM U O COBMECTHOH COOCTBEHHOCTH, B
yacTHOCTH. (CeMellHOe 3aKOHOJATEeNbCTBO O  CYNPYXKECKOU
COOCTBEHHOCTH  KOHKPETH3UPYET COOTBETCTBYIOIIWE HOPMBI
I'paxxnanckoro koxekca P® u HE MOKET IPOTUBOPEYUTH UM.

Cornacho n. 2 cr. 33 CewmeiiHoro kojekca P® mpasa
CYIIpyroB IpU BIJIQJICHUM, IOJb30BAaHUUM U PACIOPSIKEHUU
HMMYILIECTBOM, SIBJISIFOIIUMCS. COBMECTHON COOCTBEHHOCTBIO YJIEHOB
KPECThSIHCKOTO ((hepMepCcKOro) XO3sICcTBa, OMPEACISIIOT CT. 257
258 I'pakaHcKoro kojekca PdL.

B cootBerctBum ¢ m. 2 ct. 46 Cemeiinoro koaekca P®
MpeIbsBICHUE KPEAUTOPOM CyNpyra-iIobKHUKAa TpeOoBaHUS 00
W3MEHEHUU YCJIOBUM WM PACTOPKEHUM 3aKIIOUEHHOTO MEXIY
HUMU JIOTOBOpa perynupyrorcs cratbsiMu 451-453 I'paxxnanckoro
kojmekca P®. Kpome Toro, B oTaenbHbIX HOpMax CemMenHOro
Kojmekca P® OmaHKeTHOro xapakTepa HWMEIOTCS CCBHUIKA Ha
HE00X0AUMOCTh IIPUMEHEHUS IIPABUII TPaXKIAHCKOTO
3aKOHOJIaTEeNIbCTBA 0€3 yKa3aHUs INPH ATOM KOHKPETHBIX CTaTel
I'paxxpanckoro koaekca P®, mnomiexammx HCMIOJb30BAHUIO.
HmeHHO Takast HeOOXOAUMOCTb YCTAHOBJIEHA B CIIy4asX:

— IPUMEHEHMsI TOJIOKEHUH O J0JeBOM COOCTBEHHOCTH
K UMYIIECTBY, IPUOOPETEHHOMY COBMECTHO JIMIAMHM, Opak
KOTOPBIX pH3HaH HeAercTBUTeIbHBIM (11. 2 cT. 30 CK PD);

— BO3MELIEHHUs J100pPOCOBECTHOMY CYIPYTy HpU HpPU3HAHUM
Opaka HeJeHCTBUTENBbHBIM MaTEpUaTIbHOTO M MOPAIBHOIO Bpena
(n. 4 ct. 30 CK PD);

— U3MEHEHMs WIM pacTopKeHus OpadHoro jgoroBopa (m. 2
cT. 43 CK POD);

— MpHU3HAHUSA OpayHOTO JOroBOpa HeAeHCTBUTENbHBIM (m. 1
cT. 44 CK PO).

CornacHo cr. 5 CemeitHoro koaekca P®, perynupyromein
IIPUMEHEHHE CEMENHOI0 3aKOHOAATEIbCTBA M TI'PAXkJAAHCKOIO

! I'pasxmanckuit komexc Poccuiickoit @enepanmu. Y. 1 : denep. 3akoH oT
30.11.1994 // Poccuiickas razera. 1994. 8 nexalOpsi.
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3aKOHOJATEIbCTBA K CEMEUHBIM OTHOILEHUSM 110 aHAJIOTUH, €CIIU
CEMEIHbIE OTHOUIEHUS] HE YpEryJupoBaHbl HOPMaMU CEMEWHOTrO
3aKOHOJATEIbCTBA U HOPMBI T'PaXKJaHCKOTO 3aKOHO/ATEeIbCTBA,
IpsIMO PErYIHMPYIOIINE JIaHHbIE OTHOIIEHUS, OTCYTCTBYIOT, TO
MIPUMEHSIOTCS HOPMBI CEMENHHOro U (WIK) TpakJaHCKOTO IIpaBa,
pPErylUpYIOIIUE  CXOJHbIE€ OTHOIICHHSA. 3aKOHHBIA  PEXUM
COBMECTHOM COOCTBEHHOCTH CYNPYroB JOJDKEH OBbITh YCTAHOBJIEH
TOJIBKO B OTHOIIIEHUU MMYLIECTBA NOTPEOUTETHCKOTO Ha3HAYCHMUS,
MPUOOPETEHHOr0  MHAMBUAYAJIbHBIM MNpEINpUHUMATEIEM IS
JIMYHBIX MM CEMEMHBIX HyX1' .

Hekotopeie aBTOpbI BOBCE HE pACCMATPUBAIOT CEMEWHBIE
MIPaBOOTHOIIIEHUSI B KauecTBe MpaBOBbIX. OHU yTBEPKAAIOT, YTO
0COOBIX OTJIIMYMM MEXAy MNpeIMEeTOM TIpaXKIaHCKOro IpaBa U
ceMeitHoro BeLAenuTh Henb3d. H. [I. EropoB monaraer, 4ro 3a BCIO
HCTOPHIO CYLIECTBOBAHUS IOPUINYECKOIN HAYKU HE OBLIO JJOKa3aHO
Y BBIJIBUHYTO HU OJIHOTO CepbE3HOT0 apryMeHTa,
CBUJIETEILCTBOBABIIIETO O CAaMOCTOATEIHLHOCTH CEMEHHOro mnpaBa
KaKk orpacian’. OcoGeHHO MOJOOHAS TOYKA 3PEHUS YCHIHIACH B
CBS3M C BO3BpAllleHHEM JeJeHHs] IpaBa Ha OO0Illee M YacTHOE.
[TosiBUnOCH MpeanoKeHHe BEPHYThCSI K OTHECEHUIO CEMEWHBIX
OTHOIIEHUI B YaCTHOIPaBOBYIO cepy. OqHaKo B COBpEMEHHOM
IOPUAMYECKON HayKe YK€ JIaBHO JI0OKa3aHO, YTO CeMeiHbIe
MIPaBOOTHOIIEHUS SIBIISIOTCA CaMOCTOATEIbHOM, crenupuyeckoit
OTpPAacibIO0 B POCCUIICKON MPABOBOM CUCTEME.

3.3 Oco0ennocTH BJaJeHUS U MOJIL30BAHNSA OTAeIbHBIMH
BH/IAMH UMYLLECTBA, HAXOAALLErocsl B 00111eii COBMeCTHOM
CcO0CTBEHHOCTH CYNIPYrOB

! Kanummu B. E. IIpaBoBoe perymupoBaHue pexuMma —oOleit

COOCTBEHHOCTH CYIPYTOB Ha HEABIKUMOE mMyIiecTBo // Bexrop mayku TI'Y.
2015. Ne 4. C. 15-17.

2 HeuaeBa A. M. CeMeiiHOoe NpaBO: aKTyalbHBIE TPOOIEMBI TEOPUH H
npaktikd. M. : FOpaiit-Uznart, 2007. C. 34.
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Cynpyru BIaJeoT U NOJb3YIOTCS UMYILIECTBOM COBMECTHO IO
o0mieMy cornacuio. PacropshkeHrne UMYIIECTBOM CYIIPYTOB TaKkKe
OCYIIECTBJISIETCS TI0 001IeMy ux corjacuto. [lo oOmemy npasuiy,
MIPENI0JIAraeTCsl, YTO CYNPYr COTJIACeH C TE€M, KakK APYrou cymnpyr
pacnopsbkaercst  o0lIMM  MMYIIECTBOM. B psne  ciydaes
HEOOXOJMMO  TIOJIyYEeHHE  HOTAPHAIBHO  yIOCTOBEPEHHOTO
corjacvsi Ha paclnopspKeHHe OOIIMM HMMYIIECTBOM CYIPYTOB.
CornacnHo cr. 35 Cewmelinoro konaekca P® k Takum ciydasm
OTHOCSTCSI:

— pacropsbKeHne HeABMXKMMBIM uMyliecTBoM. [lpu sTom moj
pacrnopsbKeHHEeM CJelyeT IOHMMaTb HE TOJBKO OTYYXJAECHUE
o0LIero UMyIEecTBa CYIPYroB, HO U MHOE€ PacHOpsHDKEHHE TaKuM
UMYIIECTBOM, MOCKOJIbKY OHO H3MEHSET IOPUANYECKYI0 CYyAbOYy
MAHHOTO UMYIIECTBA, HamNpuMep, Meperadya HEeABMKUMOCTH
B apeHny;

— COBEpILIEHHWE  CAENKU,  Tpelyromeld  HOTapHalbHOTO
yaoctoBepenusi. B cooTtBerctBUM co cT. 163 ['pakIaHckoro
KoJiekca P® HOTapuaigbHOE YIOCTOBEpEHHUE CICIOK 00s3aTEeIbHO
KaKk B Clyd4asX, YKa3aHHbIX B 3aKOHE, TaK B ClydYasx,
MPEeIyCMOTPEHHBIX COTJIAIIEHHEM CTOPOH, XOTs Obl 10 3aKOHY AJIs
CZIETIOK JIaHHOTO BHUa 3Ta ¢popma He TpeboBanach.

Crhenka 1o pacnopspKEHUIO OOLIUM HMYIIECTBOM CYIPYIOB,
coBepuleHHass 0e3 corjacus Jpyroro Cympyra, sBISETCS
OCIOPUMOHM. Ora  cmeinka — MOXKET OBITDH MIPU3HAHA
HEJICMCTBUTENILHOM 0 UCKY Cylpyra, ubM npasa HapyiieHbl. Cyz
MPU3HAET CACNKY HENCHCTBUTENbHOM, ecnu OyneT J0Ka3aHo, YTo
OpYyrol y4acTHHUK CJHEJIKH 3Hajl WM JOJDKeH ObUl 3HaTh 00
OTCYTCTBHUHM COIJIACHS APYroro cympyra Ha €€ coBeplueHue. B cr.
35 CewmeiiHoro kojiekca P® cpok MCKOBOW JaBHOCTH YCTaHOBJICH
JUIIb A CIy4acB COBEPLIEHUS CHEIKM NpU OTCYTCTBUU
0053aTEIbHOTO ~ HOTapUAJIbHO  YAOCTOBEPEHHOTO  COIJIAcHs
cynpyral. OpmHako M B Tex ciydasX, KOIJa CIEHUANbHO

! Cewmeiinplii xkonekc P® : demep. 3akom or 29.12.1995 (pem. or
01.01.2019) // Poccniickas razera. 1996. 27 ssHBaps.
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0(OPMIICHHOTO COTJacusi Cympyra Ha COBEPIICHHE CAEIKH IO
3aKOHy He TpeOyercsi, CpPOK HCKOBOW JaBHOCTH BCE IK€
npumensiercs. Ilpumenenue cpoka UCKOBON TaBHOCTH CTAHOBUTCS
BO3MOXHBIM B CHIIy cTaTbl CeMeHOro Kojekca, B COOTBETCTBUU
C KOTOpPOM K MMYILIECTBEHHbIM M JINYHBIM HEUMYIIECTBEHHBIM
OTHOIICHUSIM MEXJy YJIEHaMH CEMbU, HE YpEryJlIUpOBaHHBIM
CEMEMHBIM  3aKOHOJATEJIIbCTBOM, IPUMEHSETCSI TPaXJaHCKOE
3aKOHOJATEIBCTBO MOCTOJIBKY, MOCKOJIbKY 3TO HE MPOTHBOPEUUT
CYLIECTBY CEMENHBIX OTHOWIEHUH. [IpoAOIKUTENBHOCTE CpOKa
HCKOBOM JaBHOCTU B 3TOM CiIydae OIpeAesseTcs] MO MpaBuiiaMm,
MPETYCMOTPEHHBIM TPAXJTaHCKUM 3aKOHOJATENbCTBOM U TaKkKe
COCTaBJISI€T OJIH T'O/I.

OcHOBaHMSI  TPEKpAIIEHUS COBMECTHOW COOCTBEHHOCTH
CYNpyroB pasmuuHbll. OJHMM M3 HHX BBICTYIAeT pasjiell OOLIero
uMylecTBa. Pa3nenuTs ero cynpyru MOTyT BO Bpemsi Opaka, Ipu
€ro pacTopKeHMM M mociue  pa3zBojga. Paszmen  moxer
o0ycnoBiMBaThCsl pa3HbIMU IpuunHamu. K npumepy, oauH u3
CYNPYTrOB HU3BSBUJI JKEJIAHUE MOJAPUTh YaCTh CBOEr0 MMYIIECTBA
pebeHKy WM pa3jaeieHre HeoOXOAMMO JUIsl BBIIIATBI CBOUX
nonroB. Camasi pacnpocTpaHeHHas MpUYHHA — 3TO (HAaKTUYECKOe
MPEKpalICHUE CEMEMHBIX OTHOIIEHUN WM PacTOUYUTEIbCTBO
OJIHOTO M3 CynpyroB. B Takux ciyyasx Obu1o ObI HEOOGOCHOBAHHO
OTpaHMYMBATH IpaBa CYNPYroB W CTAaBUTh pasliesn HX oOImen
cOOCTBEHHOCTHU B 3aBUCUMOCTh OT pacTOpKeHHsI Opaka, 4TO MOTJIO
Obl CTHUMYIHUPOBaTh pa3Boj. BcienctBue 5TOro 3akoHOJATENb
MoJiaraetT, 4Tro CYNpPYrd W TMOCie pa3felia HMyllecTBa OyayT
npoxuBath B Opake. Torma, cormacuo m. 6 cr. 38 CemeiiHoro
koJekca P® 3akoHHBIN peXHM COBMECTHOM COOCTBEHHOCTH OyneT
pacrpoCTpaHAThCS Ha UMYIIECTBO, KOTOpoe OyneT mpuoOpeTeHo
HMH TIOCJIE pa3ziena.

Ecnu y cymnpyroB OTCYyICTBYIOT pa3HOIVIaCHsl IO HOBOIY
UMYIIECTBA, OHU MOTYT CaMOCTOSITENBHO 3aKIIOYUTh COIJIAILIEHUE

1 Camconosa . B. Pasien uMymecTBa Cynpyros: IpakTHIECKOE ITOCOOHE
[Onexrponnstii pecypc]. Pexxum mocryma :http: // www.consultant.ru.
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0 paszfzene oOIIero MMYyIIeCTBAa. 3aKOHOAATENIh HE IMPEAbSBIISCT
TpeboBanuit K (¢opme Takoro corjamenus. [lo cBoemy
YCMOTPEHUIO, CTOPOHBI MOI'YT €r0 HOTAapUAIBLHO YIOCTOBEPUTh.
3aKOHOJATEILCTBOM  HE  YCTAHOBIEHO TpPeOOBaHMA U K
COJICpP)KaHUI0 Takoro cornameHus. Cymnpyru HMMEIOT MpaBo
pa3nenuTh 00IIee MMYIIECTBO IOTIOJaM, & MOTYT OTCTYIHUTh OT
NpUHIMNA paBeHCTBa JoJied. OpHako HEoOXOAUMO Y4YUTHIBATh
I/IHTCpCCBI TpeTBI/IX JIUI, KOTOpI)IG HC JOJI’)KHBI 6I)ITI) HapymeHI)I.

CornacHo ct. 74 OcHOB 3akoHOjaTenscTBa PO o HOTapuare
CYyIIPYTH MOTYT OOpaTUThCS C COBMECTHBIM 3asBIICHUEM K
HOTapuycy, KOTOPBIA BBIIACT OJHOMY M3 HHUX WIA O0OUM
Cylpyram CBHJICTEIIBCTBA O IpaBe COOCTBEHHOCTH Ha JIOJIIO B
00I1IEM UMYIIECTBE, HAKUTOM BO BpeMs Opakal.

[TpumedaTenbHO, YTO CeMEHHOE 3aKOHOJATEIHCTBO B CT. 38
Cemeiinoro kojiekca P® colepxuT Wb ONMpeesieHUe «pasiein,
a HE «BBLAC». DTO OOBACHICTCS TEM, YTO CyOBEKTamMu OOmIeH
COBMECTHOM COOCTBEHHOCTH B CEMEHHBIX OTHOIIEHUSX SBIISIOTCS
TOJBKO Cympyrd. Yamie BCero OHM CaMH pEHIaloT BOIPOC O
pasznmene coBMecTHOM coOcTtBeHHOCTH. OHAKO TPU  HAJIHMYUH
Criopa WM 3asBJICHHOTO KPEAUTOPOM TPEOOBaHMS O pas3fele
001Iero UMyIIecTBa A1 0OpalleHus B3bICKaHHUs Ha JIOJIFO OJTHOTO
W3 CYIPYroB, JaHHBIN BOIPOC PacCMATPUBAETCS CYJIOM.

ITo obs3aTenbCTBaM OJHOTO W3 CYNPYTOB B3BICKAHHE MOYKET
OBITH OOpaIIEeHO TOJIPKO HAa WMYIIECTBO, KOTOPOE SBIISETCS €ro
coOCcTBEHHOCThIO. B ciydae, korja MyX U >K€Ha XOTSAT PEUIUTh
CIIOp O pasjielie UMYILECTBa BMECTE C paCTOpP)KEHHUEM Opaka, Torna
CyIl JOJKEH BBISICHUTDH, 3aTparvuBaroOTCs JM MpaBa TPEThUX JIUII.
Ecnu cynpyru XoTST pa3pemuth CcHop O pasziene o0Iero
UMYIIECTBA OJHOBPEMEHHO C pacTOp)KeHHeM Opaka, TO CYA
BBISICHSIET, HE 3aTparuBaeT JHM CHOp O pa3jeie HMYIIECTBa

! OcnoBbl 3akoHOmatenbcTBa Poccuiickoil Menepamyy 0 HOTapHaTe OT
11.02.1993 (pen. ot 01.02.2019) // Poc. ra3. 1993. 13 maprta.
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CYNpyroB mpaBa TpeThbux nHI‘. Ilpu paccMoTpeHHH cropa
CYIIPYTOB O pa3jienie 00IIero MMyIIecTBa CyJ| CHadajia OlpeaeseT
COCTaB MMYIIECTBA, HoaIexamero pasgerny. g 3Toro
YCTaHABIUBAIOTCS W  BBIJCISAIOTCA OOBEKTHI COOCTBEHHOCTH,
MpUHAUICKAIME  KWKIOMY  CYNpyry BelUld W IIpaBa,
MPUHAJYISKAIUE JETIM, KOTOPbIE HE IMOJUICKAT pa3lielny MEXIY
CyIpyramH.

Cornaco m. 5 cr. 36 CewmeliHoro kojekca P® kx HuM
OTHOCSITCSL ~ BEIIM, MNPUOOPETEHHbIE  HCKIIOYUTENBHO IS
YAOBJIETBOPEHUS TOTPEOHOCTEH NeTel, BKJIaJbl, BHECEHHBIC Ha
ums nereil. Korga cocraB COBMECTHOrO MMYIIECTBA OIPEIEIIEH,
Cyl Ha3HA4YaeT JOJH, NPUYUTAIOIMIHNECS CyNpyraMm, a TaKxke
KOHKPETHBIE BEIIM U3 CcOCTaBa oOmero wumymiectsa. [lpu
ONPENENECHUN HMYIIECTBA, IOJUICKALIETO  pa3leny MEXAy
CyNpyramu, CyJl HE BIIpaBe JUIIATh COOCTBEHHHWKOB WMYIIECTBA
UX 3aKOHHOW JoJiu. Mexay TeM Ha MpaKTHUKE Takue Cilydau
BCTPEYAIOTCA.

Tak, MaxoBa JI. oOpatmmace ¢ uckom k MaxoBy H. o
pacTop>keHuu Opaka U pasjiesie COBMECTHO Ha)KUTOTO UMYIIECTBA.
B cocraBe nocneanero ObUIM aBTOMAIlIMHA W CaJ0BBIM JOMUK C
XO35UCTBEHHbIMM  mocTpoiikaMu. Cya B COOTBETCTBUHU C
noxenanusasmMu MaxoBoi JI. mpucynnn aBTOMammHy MyXy, HO B
npusHaHuM 3a MaxoBoi JI. mpaBa COOCTBEHHOCTH Ha CaJOBBIH
JOMUK OTKa3zall. B penienun cyjga cka3aHo, YTO «HUKTO HE MOKET
ObITh JIMIIEH TpaBa COOCTBEHHOCTH Ha AoMy». Cyn mpuCyaui
UCTIy ¥ OTBETYMKY MO 1/2 B mpaBe COOCTBEHHOCTH Ha CaJOBBIN
noMuk. Ha »to pemenue 3am. I'enepasibHOTO mnpokypopa PO
MIPUHEC MPOTECT, CChIIASICh HA HEOOXOIMMOCTh OTMEHBI PEIICHUS
Ha TOM OCHOBAaHMHU, YTO JOMHUK COCTOUT M3 OJHON KOMHAThl U
COBMECTHOE TOJIb30BaHNE UM HEBO3MOXKHO. OHAKO MPOTECT OBLI
ocTaBlieH ©0e3 YIOBIETBOPEHHS KACCAIMOHHOW WHCTAHIIUH,
KOTOpas MpU3HaJIa pelieHue cyia 000CHOBaHHbBIM.

! [Tuenmmuanesa JI. M. Cemeitnoe npaBo Poccun : yueOHMK 1u1st By30B. M. !
Hopwma, 1999. C. 41.
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OOBEKTOM  COBMECTHOM  COOCTBEHHOCTH, IIOJUIC)KAILIEH
paszieny, SBISIOTCS BKJIAJbl, BHECEHHBIC OJHHUM M3 CYNPYIOB B
G6aHk 3a cueT obmero wumymectsa cymnpyrosl. CormacHo
pazpiacHenuro [linenyma BepxoBHoro cyma P®, npyrue nuna He
MOTYT MpPETEeHJ0BaTh Ha pa3les BKiIanga. Eciam ke TpeTeu nuia
NPEJOCTaBMWIIA CYIpyraM CBOM CpEICTBAa, TO OHHM BIIPaBe
noTpeboBaTh BO3BpaTa CBOMX CpPEACTB HAa OCHOBAHUHU OOIIMX
noJjioxkeHui ['paxkganckoro kojaekca PO.

Henp3st Taxke TpeboBaTh paszjena BKJIana, BHECEHHOTO
JIPYrUM CYNPYroM Ha WMs CBOETO pOJICTBEHHHKA, HANpUMep, Ha
uMsi MaTepu Myxa. OTHAKO €CIM Ha BKJIAJ HEOCHOBATEIBHO OBLIN
BHECCHBI CPEJCTBA, SBISIOMIMECS OOMMM HMYIIECTBOM, TO
BO3MOXKHO TIPEIbSBIICHHE TPEOOBaHWN 00 YBETWYCHUU JOJHU
JPYroro cympyra mnpu paszesne o0IIero uMyIecTna.

[Ipn pasgene BKIAZAOB CyNpyroB CyA 00si3aH y4YUTHIBATH
yBEJIUYEHUE pa3mepa coepexxeHui B pe3yabpTaTe
MPEeyCMOTPEHHBIX 3aKOHOAATEIbHBIMU aKTaMu
KOMITEHCAIIMOHHBIX BBIIUIAT HA BKJIAJ W HMHJEKCAIUIO LIEJEeBBIX
BKJIQJIOB Ha MPUOOPETEHUE JIETKOBBIX aBTOMOOMJIICH.

bonbioe 3HayeHwe B HacTofAllee BpeMsl MPUOOPETAIOT
BONPOCHI pasjieNia ¥ BblleNa Kuoi muomanu?®. Paszmen xuaoro
J0Ma, TPUHAAISKAIIEro CylnmpyraM Ha T[paBe COBMECTHOU
COOCTBEHHOCTH, 4Yallle BCEro NPOU3BOAUTCS B HAType, U
MIOCKOJIBKY JIOM OCTaeTcsi HeIelIMMbIM, OH IpeBpallaercs B
mpenMeTr — UxX  JoneBoil  coOctBeHHOocTU.  [lonb3oBanue
MOMEIIEHUSAMHU OCYIIECTBIIACTCS MO COTJIANICHUIO CYIPYTOB MU
M0 pelIeHuto cyaa. BepxoBHbIit cya oOpatuil BHUMaHHE Cyeil Ha
TO OOCTOSITENBECTBO, YTO MOCKOJIbKY YYAaCTHUKU OOIIEH JO0JeBOM
COOCTBEHHOCTH HMEIOT paBHbIE IpaBa B OTHOIIEHUH OOIIEro
UMYIIECTBA MPONOPIMOHAIBHO CBOEH [J0Jie, Cyl JOJDKEH Ipu

! Cumonsn C. JI. MMyllecTBEHHbIE OTHOILEHUS MEXKIY CYIPyramu
monorpadust. M. : Korryp, 1998. C. 123.

2 Yepdanosa E. A. VMyliecTBEHHbIE OTHOLIEHHS B POCCHHCKON cCeMbe.
M. : FOpucts, 1997. C. 154.
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BbIJICJIC JIOJIM B HAType Mepeaarb COOCTBEHHUKY YacCTh KHIIOTO
J0OMa ¥ HEXWIBIX MOCTPOEK, COOTBETCTBYIOLIUE €ro J0JIe, €CIU
3TO BO3MOXHO 0€3 HEeCcOpa3MEepHOro yiiepoa Xo03gWCTBEHHOMY
HA3HAYEHUIO CTPOCHUSI.

[Ipu  pas;mene  HEOOCTPOCHHOTO  JOMAa  yYHTHIBAIOTCS
BO3MOKHOCTH CYIPYIOB JOBECTH CTPOUTEIHCTBO CBOCH YacTH 0
KOHI[A, a TaKke o00s3aTeNbCTBa 10 MOJYYEHHOH ccyzne Ha
CTPOUTENILCTBO JIOMa.

Pa3znen nas B )KCK 110 okoOHYATEIBHOTO MOTAIEHUs KpeauTa
BO3MOKEH TOJIBKO B CBSI3W C pacTopKeHHeM Opaka |
OCYIIECTBIISIETCS B COOTBETCTBHU C TEMHU CPEICTBAMH, KOTOpPBIC
ObUTM BHECEHBI CYNpyraMH M3 WX OOIIero WMYIECTBA WM W3
JTUYHBIX cpenactB. [locie TOMHOTO BHECEHHs] TAaeBOro B3HOCA
KBapTHpa AaBTOMATHYECKH CTAaHOBUTCS  TPEIMETOM  IIpaBa
COOCTBEHHOCTH, ¥ paslel €€ OCYIIECTBIACTCS 10 OO0mum
MpaBWJIaM C Y4Y€TOM MHTEPECOB BCEX JIMI], SBJISAIONIMXCS €€
COOCTBEHHMKaMH M HMEIOIIUX 3aKOHHOE MpPaBO IOJb30BaThHCS
NAHHOM >KUJION MIJIOIAAbIO.

AHaJOTHYHO  pemIaeTcs BOMPOC O  paszmene  oOmiei
COOCTBEHHOCTH Ha IPUBATM3MPOBAHHYIO KBapTUpY. IlocKombKy
BBIZIENl JIOJM B HAType HM30JIMPOBAHHOTO KHIJIOTO TOMEIICHUS B
KBapTUpe, Kak MpaBUJIO, 3aTPYAHUTENICH, TO BBIJEN YYaCTHUKY
oOmieil cOOCTBEHHOCTH NpUHAJUIeKAIIEH €My J0JId JOIYCTUM,
€ClIi HMEEeTCS TEeXHUYecKass BO3MOXKHOCTb TMepelayd HCTIY
W30JIMPOBAHHONW YacTH HE TOJIBKO JKHIBIX, HO M TOJICOOHBIX
noMmerieHud  (KyxXHd, KOpuaopa, caHyslIa), 0oOOpyIOBaHUS
OTIeNbHOrO BXoAa. Ilpu OTCYTCTBHM Takoil BO3MOXKHOCTU CYJI
BIIpaBE MO MPOCHOE HCTIA OMPENCIUTh MOPSAOK IOJIb30BAHUS
KBapTUPOM.

B cnyuasx, korjga cynpyru BXOJSAT B COCTaB KPECThSHCKOTO
(pepmepckoro) xo3siicTBa, B KOTOPOM, KpOM€ HHX M HX

! Tlyrawes B. H. Jema o0 pasjgene MMyIIECTBA CYNPYIOB:

obmiereopeTnyeckuid  acnekr //  (DyHmaMeHTanbHBIE W TPUKIATHBIC
uccienoBanus. 2013. Ne 9. C. 287.
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HECOBEPIICHHOJIETHUX JIeTeH, ObUIM U Jpyrue Jula, pasjaeln
o0IIero MMyIIEecTBa CYMPYroB, HE BXOJAIIETO B COOCTBEHHOCThH
KPECThSIHCKOTO X035HUCTBa, MPOU3BOIUTCS HA OOIIMX OCHOBAHUSX.

K pasneny HMMYIIECTBA, SIBJISIFOLLIETOCSA oOuieit
COOCTBEHHOCTHIO X0351CTBA, MIPUMEHSIOTCS npaBuJa,
yCcTaHOBJIEHHbIE cTaTbel 258 I'paxkmanckoro konexkca PO.
3eMeNnbHBIN yJacTOK M CPEeACTBA MPOU3BOJICTBA, IPUHAIIICKAIIINE
KpEeCTbsIHCKOMY ((pepMepcKoMy) XO34HCTBY, IPU BBIXOJE OIHOTO
W3 €ro WICHOB M3 XO3sMCTBa pa3leny He MoJuIexar. Belmremmmii
W3 XO3fAlCTBA HWMEET MNpaBO HA TOJYYEHHUE JICHEKHOU
KOMIIEHCAIIMHU, COPAa3MEPHOM €ro J0Je B 0011 COOCTBEHHOCTH Ha
3TO HWMyIIecTBO. TOJBKO TpU TPEKPaAlICHHH KPECThIHCKOTO
(bepmepckoTo) X035MCTBA B CBS3U C BBIXOJOM W3 HErO BCEX €0
YJICHOB WJIM 1O WHBIM OCHOBAHUSM OOIIEe MMYIIECTBO TOJICKUT
pazneny mo OOmMM TpaBWJIaM TPAXIAHCKOTO M 3E€MEILHOTO
3aKOHOJATEIbCTBA.

ITynkr 1 crateun 39 CemeitHoro konekca P® coxpepxkurt
NPUHIMIT PABEHCTBA JIOJIEH CyNpyroB B WX COBMECTHOM
COOCTBEHHOCTH, YTO COOTBETCTBYET OOIIUM IOJOXKEHUSIM O
paBHOMpaBUU CymnpyroB B Opake. CrnenoBarelbHO, YPOBEHb
3apaboOTHOM TUIaThl W JPYTHX JOXOJOB Ka)XJOTO CYyNpyra, Kak
MpaBWJIO, HE HMeEET Ui OIpeJAeieHHs UX JoJed Npu pasjese
oOlIero MMyIecTBa 3HAYEHHS, €CIM HMHOE HE MPETyCMOTPEHO
JOTOBOPOM  MEXKIy CyOpyraMd WJIM HE OCHOBaHO Ha
00CTOSITENECTBAX, YKA3aHHBIX B 1. 2 3TON CTaThH.

Tpyn cynpyra, koTopelii B miepuoa Opaka OCYIIECTBIISII
BEJICHUE JOMAIIIHETO XO3SHCTBa, YXOJ 3a JETbMU SBIIAETCS
OCHOBAHMEM €ro IIpaBa Ha JOJIO B 00LIeM UMyIIecTBe cynpyrosl.
Kak crnenyer u3 3TOro Tekcra, B KaueCTBE TAaKOro JIMLA MOTYT
BBICTYNaTh KaK JeHa, Tak © MyX. K wumymectsy, He
MoJyIeKalleMy paszeny, cyd cornacHo CemeliHOMy kojaekcy P®

! Ps3 aHIICBa B. HpaBOMO‘II/ISI 10 BJIAACHHUIO, IIOJB30BAHHKO U

pacIOpsHKEHUIO OOIIMM  HMMYIIECTBOM CYNPYToB // AKTyaJbHbIE HaydHbBIE
Hccie0BaHus B coBpeMeHHOM Mupe. 2016. Ne 6. 67.
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MOKET OTHECTH BEUIM M IpaBa, NMPUOOpPETCHHBIE CYNpPyramMHu B
IIEpUOJ HX Ppa3leIbHOIO IPOKMUBAHMUS IIPU IPEKPALLECHUU
CEMEMHBIX OTHOLIEHUH. DTO Ciaydau JUIUTEIBHOIO pa3JelIbHOTO
MIPOXKUBAHUS CYIIPYroB, KOTIa (PAKTHUECKNA CEMEWHBIC OTHOIICHUS
MEXKAY HUMHU IPEPBaHbI.

3.4 Biausinue pacrop:keHusi Opaka Ha OM3HeC NpeANPUSITHS

busnec, kak u MHOE OO0IIEe MMYIIECTBO CYNPYroB, AEITUTCS
nopoBHy. [le-tope moa «Ou3HECOM» MOHUMAETCs J0JsS CYNpYroB
B KamuTaje M HUMYIIeCTBE opraHu3anuu. dopmanbHO, MpoaBas
Ou3HEC, JOCTaTOYHO 3aKIIOYUTH JIOTOBOP O MPOJaXe J0JIU
B YCTaBHOM KanuTaje IOPUANYECKOTO JIUIA WM aKIUA W TaKuM
0o0pa3oM ydacTHUKOM (UPMBI CTAaHOBHUTCS TOKyNaTelb, a
MpoJaBeI] TepseT Bce MmpaBa Ha Hee. [lo cyTu ropuaudecku
BlIaJicHHe OW3HECOM O3HayaeT JHIlIb BJaJeHUE JOoJIed WU
akuusiMu mipeanpusatus. Jle-dakro «OusHecy npeacTaBiseT coOoi
OTJIQXKEHHBIN MEXaHU3M, CIOCOOCTBYIOIIUN MOJYUYEHUIO TPUOBLIN
MOCPEICTBOM OCYILIECTBJICHHS MpeapPUHUMATEIbCKOM
NesITeNIbHOCTH M BKIIIOYAaeT B ce0s1 puHaHCOBBIE, UMYILIECTBEHHBIE,
UHTEJUJICKTYyaJbHbIE,  YEJIOBEYECKHE U  IPOYHUe  PECypCHhl,
CHOCOOCTBYIOIIME B KOMIUIEKCE JIOCTHIKEHHUIO OIpeieIeHHON
uenu. Pasznmen OusHeca mnpu  pas3Bojie SIBISIETCS JAOCTATOYHO
CJIIO)KHBIM BOIIPOCOM B COBPEMEHHOH POCCHMCKON CyneOHOM
npaktuke!. CyllecTByeT HECKOJbKO BBIPAOOTAHHBIX IIPAKTUKOMN
Croco00B pa3jiesia COBMECTHOTO OM3Heca CyIpyros:

— IO B YCTaBHOM KamuTaje MOJy4aeT OJUH U3 CYIPYroB,
a Ipyrou moyydyaeT KOMIIEHCAIMIO WM YBETUYECHUE JOJIU B MHOM
COBMECTHO H@XUTOM HUMYIIECTBE, KOTOpas COOTBETCTBYET
CTOMMOCTH YacTH B OU3Hece,;

! Ilaxmatos B. TI. Bompockl ceMelHOro TpaBa B TPAKTHKE CYIOB
yuaeOHoe mocodue. M. : FOpun. muteparypa, 2011. C. 176.
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— CYNpPYTH MOTYT TOJYYUTh NPUYUTAIONIMECS WM JOJIU B
COBMECTHOM MPEANPHUATUU; IS 3TOTO JOJDKHBI OTCYTCTBOBAThH
MPETSITCTBYS B YCTABHBIX IOKYMEHTAX TPEIIPUSITHUS;

— OU3HEC peaM3yeTcs, a BBIPYYCHHBIC CPEACTBA JEISATCS
MEXIy  Cylpyramu;  TOJOOHBIA  BapUaHT  CIUHCTBEHHO
BO3MOJKHBIH, €clii o0Iee MMYIIECTBO MPUOOPETANOCh IS
Ou3Heca M pa3AeinTh €ro HEBO3MOXKHO;

— IUKBUJIAIUS TIPSANIPUATHS; ObIBAaCT TaK, 4TO MYX W JKEHa
0oJiee He 3aMHTEPECOBAHBI BECTH 00U OM3HEC, a IPOJaTh €ro He
MOJIYYUTCS; TIOITOMY OCTaeTCs JIMIIb JIMKBUIAUPOBATH €T0;
OCTaBIIYIOCS] HEABM)KHMOCTh, 000PY/IOBaHUE W TEXHHUKY CYIPYTH
MIPOJIATOT WJIH BBICTABJISIOT HA AyKIIHOH;

— MYX U JKE€Ha OCTalTCi COCOOCTBEHHHUKaMu OH3Heca;
MOI00HBIN BapUAHT BCTPEYACTCS PEKO, HO BCE-TAKH CYIIECTBYIOT
mapel, Ui KOTOPBIX pacTOopKeHHe Opaka HeE  SBISICTCS
MPETSATCTBUEM ISl BEICHUS OM3Heca.

Bonpoc pa3gena OusHeca HACTOJNBKO MHOTOOOpa3eH U
3aBHCUT  OT  MHOXecTBa  (DakTOpOB:  WHIUBUAYAJTbHBIX
0COOCHHOCTEH TPEANPUHUMATEIILCKON JIEATEIIbHOCTH, CTEIICHU
yUYacTHs CYNpyroB B OW3HECE, a TaKKe KEJaHWs IOJICPKHBAThH
CB3b  mocie  paszBojga. [lodToMy  JOCTaTOYHO  CIIOXKHO
CaMOCTOSITEJIBHO BBIOPATh CIIOc00 pasnesna ou3Heca.

3.5 JKuuiHbie MpaBa HeCOBEPIIEHHOJIETHUX
npoodJaeMbl peaju3anuu

[IpaBo Ha >XuiMile HPUHAIICKUT KaXKAOMY OT POXKIACHUS
(ct. 17 Koncrutynuu P®). IMonoxenus cr. 40 Koncrurynuu PO
MO3BOJISIIOT HE TOJBKO OIpPENeNUTh CYLUIHOCTh IpaBa TIpakIaH
(BTOM 4Hcl€ HECOBEpIICHHOJETHUX) Ha OKWIWIIE, HO |
ONPENCIUTh MEPEUeHb NEHCTBUI C JKWIBIM IOMEIIEHUEM Kak
00BEKTOM KHWIMIIHBIX WIM TPAXKIAAHCKUX MpaB. ITO MOTYT ObITH
JeWCTBUS, Kacarollluecs 3aKJII0YeHUs IOTOBOPOB B YCTHOH (hopme,
HalpuMep, TaKUX Kak: BCEIEHHE BPEMEHHBIX JKUIIBLOB,
HECOBEPUICHHOJIETHUX I'PAXKIAH B JKUJIbIE IIOMEIIEHNUS, B KOTOPBIX
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MPOKUBAIOT MX 3aKOHHBIE MPEACTABUTENN (POIUTENIN, ONEKYHBI,
MIOIIEYUTENHN)); TAKKE 3TO MOTYT OBbITh I€HCTBUS, KaCAtOIIUECS:

— 3aKJIIOYEHHS] JOTOBOPOB C COOJIIOJEHHEM IHCbMEHHOM
(OpMBI Ha KIIIBIE TOMEIIECHUS TPAXKIAHCKO-TIPABOBOTO XapakTepa
(KymIu-npoaaku, MEHbI, JapeHus, 0e3B0O3ME3JHOIO MOJIb30BaHuS,
«KOMMEPUYECKOTO0) HaliMa, CTPOUTEILHOTO noJpsiza,
CTPOUTENBCTBA MHANBUIYATHHOTO JKUJIOTO JIOMa W PErUCTPALNH
MpaB Ha HEro, apeH/bl — MPU YCIOBUHU, YTO OJHOW M3 CTOPOH
SIBJIIETCS FOPUANYECKOE JIUIIO);

— 3aKJIIOYEHHsS] JOTOBOPOB C COOJIOJEHHEM IHCbMEHHOM
dbopmel, pegycmoTpeHHBbIX KK P®: conmanbHoro Haiima, Haiima
KUJBIX TOMEMIEHWH B OJKAJUIIHOM  (OHIE  COIMAIBHOTO
WCIIOJIb30BaHNS, HailMa  CHEIHUAIM3UPOBAHHOTO JKUJIOTO
MMOMEIIEHHUs, HallMa J>KWUJIOTO TIOMEIICHHUsS] B JIOME€ >KHWJIHIIHOTO
KooTiepaTuBa, oOMeHa, 3aMEHbl OJIHOTO >KWJIOr0 TOMEIIeHHsS Ha
Apyroe;

— 3aKJIIOYEHHUsS] JOTOBOPOB C COOJIOJEHHMEM MHCbMEHHON
(bopMbI, TPEerTyCMOTPEHHBIX (eAepanbHbIMU  3akoHamu  «O
MpUBaTU3aAIMU KUIUIIHOTO (GoHma B Poccuiickoit denepanuny,
«O0 umoTeke (3aJI0T€ HEBUWKUMOCTH)», «O0 ydacTUu B J0JECBOM
CTPOUTENILCTBE MHOTOKBAPTHUPHBIX JOMOB M HHBIX OOBEKTOB
HEIBM)KMMOCTH W O BHECEHMHM W3MEHEHHH B HEKOTOpHIE
3aKOHOJlaTeNibHbIe akThl Poccuiickoit Denepanun».

— 3aKJIIOYEHHS JIOTOBOPOB C HCIOJB30BaHUEM COOCTBEHHBIX
WM TPUBJICUYEHHBIX JCHEXKHBIX CPEICTB (CyOcuauil rocyaapcTBa
U KpeauToB  0OaHka) ¢  coOmojieHHeM  TpeOOBaHWM  MHBIX
(benepanbHBIX 3aKOHOB U MOA3aKOHHBIX HOPMATUBHBIX akTOB PD u
cyobexToB POD.

Kpome Toro, B OTHOIIIEHHUH KUJIOTO MOMEIICHHS KaK 00beKTa
IPaKJIAHCKUX MPAB MOTYT COBEPIIATHCS ACHCTBUSA MO BCEIEHUIO U
BBICEJICHUIO TpPaXXJaH Ha OCHOBAaHUHM JIOTOBOPOB, CYAE€OHBIX
pelieHui, NoJoKeHU 3aKkoHa, B TOM uucie ¢ yueroM HopMm ['K
P® o nopsnke Hacieq0BaHUs UMYILIECTBA TPAXKAAH.
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[Tonp3oBaThcst  JKUIBIM ~ MOMEIICHHEM KAk  OOBEKTOM
KWIHITHBIX U TPOKIAHCKUX TPaB MOXET 000N TpakIaHWH, B
TOM YHUCJIC HE JOCTHUTIIMA COBEPIICHHOJICTHS, €CIU OH SBISICTCS
cOOCTBEHHHUKOM, HAHUMATEJIEM HIIM YWICHOM UX CEMBH B IIpejiesax,
YCTaHOBJICHHBIX 3aKOHOM.

Bonmpioe  3HaueHwme i oOecieUeHUs — peanm3aIuu
rpaXXJaHaMH CBOWX TPaB Ha JKUJUIIEC UMEIOT TAKKE IMOJIOKCHUS
ct. 27 Koncruryuun P® o mnpaBe kaxaoro cBoOOJHO
MePEIBUTATHCS, BEIOMPATh MECTO TIOCTOSIHHOTO TPOKUBAHUS WA
MPEUMYIIECTBEHHOTO  NpeObIBaHUsT  (MECTO  IOCTOSIHHOTO
MPOKUBAHUSL JTUOO 3TO MOXKET OBITh JKUJIOE€ TOMEIEHUE, TIe
IpaXIaHUH MIPOKUBAET JIOJIBLIE).

Peanm3zamuss mpaBa HECOBEPIICHHOJCTHHX Ha IKHIIHIIE
oOecrieunBaeTcs ~ TOCPEACTBOM  MPEAOCTABICHHS  KHIIBIX
MMOMEIIICHUI:

a) 1Mo crelnuaJibHbBIM HOpMaM IJIOAAu (B KBaJAPaTHBIX METpax
o0mmel TUIOIMAAN JKWJIOTO TIOMEIIEHUS Ha OJIHOTO YeJOBEKa) B
JOMax TOCYJapCTBEHHOTO W MYHULMUIAIBHOTO  SKUITHILHBIX
¢boHmOB (Takke MOKET HCIOJIb30BAaThCA CHUCTEMa KOMIICHCAUH
(cyOcuauit) ¥ JIBTOT TO OIUIaTe CTPOUTENBCTBA, COJEPKAHUSI M
PEMOHTA KHIIbA);

0) 6e3 orpaHUYEHUS TUIOIIAH, €CIIN KUIIbE MPUoOpeTaeTcs 3a
CUeT  JIEHEKHBIX  CpPEACTB,  HAXOJSIIMUXCS B  YacTHOHU
COOCTBEHHOCTH.

B oTHOmEHWMM TmMpaB HECOBEPIICHHOJETHUX Ha IKHUIIbIE
MOMEILeHUsT 0053aTeIbHO CIEAYeT YYUTHIBATh YCTAHOBJICHHBIE
3akoHOM (cT. 20, 21, 27, 29. 30 'K P®) ocobenHocTH:

a) MECTO  KHUTEIbCTBA  HECOBEPIICHHOJETHUX:  MECTOM
KUTEIbCTBA HECOBEPIIICHHOJIETHUX MPU3HACTCS MECTO
KUTEIIbCTBA UX 3aKOHHBIX MPEJICTAaBUTENCH;

0) MOMEHT BO3HHKHOBEHHS TPa)XJaHCKON JeecrnocoOHOCTH
HECOBEPIICHHOJETHUX: TPakJaHCKasi JeeCclioCOOHOCTh BO3HUKAET

! Kopreesa W. JI. Xumumnoe mpaso Poccuiickoit Menepammm : yueb.-
mpakT. mocobue. M., 2004. C. 39.
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y HECOBEpIICHHOJETHUX B NOJHOM oObeme ¢ 18 mer (3a
UCKJIIOUEHHEM CIIy4aeB BCTYIUICHHMs 1O YKa3aHHOIO BO3pacra B
Opax, SMaHCHITAIIUH, TPU3HAHUS HEJIEECTIOCOOHBIMH);

B) OTCYTCTBHE€ Yy  HECOBEPILEHHOJIETHUX  BO3MOKHOCTH
cBOOOJTHO BHIOMpATh MeCTO TpPeObIBAHUS W JKUTEIHCTBA, YTO
MOKET TOBIHUATh HAa CTA0MJIBHOCTH TMOJB30BAaHUS JKWIBEM U
o0ecrieyeHne 310pOBOi cpebl OOUTAHNUS;

T) HEBO3MO>KHOCTh CaMOCTOSITENIHO peann3oBaThb
CyObEeKTHBHbIE TpaBa TpeOOBaHUS: MPENOCTaBUTh  JKUJIOE
MOMEILEHNE U3 JKUIUIIHOTO (OHAa COIMAIbHOTO MCIOJIb30BAHUS,
NOJIyYuTh CyOCHUIMIOT Ha HPUOOPETEHHE KUJIOTO IOMENIEHHsS U
Tak jgajee.

XKwmmmeele mpaBa  JTFOOBIX  TpaXkJaH, B TOM  YHCIE
HECOBEPILIECHHOJIETHHX, o0ecrieunBaroTCs HIOCPEJICTBOM
WCTIONB30BAHUSI TE€X JICHEXKHBIX CPEJICTB, CYMMBI KOTOPBIX
IpeJyCMaTpUBAIOTCSl HA  yKa3aHHble ILeMd B OHOKEeTax
pasMyHOro YpoBHS (B HMHTEpecax HECOBEPIIEHHOJIETHHUX
BO3MOKHOCTh TIOJIyY€HMsI JICHEKHBIX CpEACTB MOXKET OBbITh
peann3oBaHa HX 3aKOHHBIMM IPEACTaBUTENSIMM), a TaKKe
roCyJapCTBEHHBIMM FapaHTUAMHU, KOTOpbIE 00s3aHbl UCTIOIb30BATh
OpraHbl rOCyJapCTBEHHOH BJIACTH U MECTHOI'O CAMOYIIPABJICHHUS.

Tak, opraHbl TrocyJjapCTBEHHOHW BJIACTM MU  MECTHOTO
CaMOYIIPABJICHUSI PEATU3YIOT QYHKIUU:

— MOOLIPEHUS KUINIIHOTO CTPOUTEIBCTBA;

— CO3JaHMs YCIOBHMM JUId pealu3alld IpaBa TpakJaaH Ha
KWIMILE (HampuMep, HECOBEPIICHHOJETHHE NPUHUMAIOTCA Ha
yUeT HYKAAIOLUXCS B COCTABE CEMbHU 3aKOHHOTO IIPECTABUTEIs);

— NPUHATHA  PelIeHUH O MPEeJOCTaBICHUU  3EMENbHBIX
YYacTKOB Ul CTPOUTENbCTBA MHIMBUAYAIBHBIX KUIIBIX JOMOB (C
YYETOM MOTPEOHOCTH B JKUJIbE BCEX UJICHOB CEMbH COOCTBEHHHMKA,
B TOM YMCJI€ HECOBEPIICHHOIETHUX IPaKIaH);

! JIprkosa 3. B. XXunmimmoe npaBo Poccwy : yueOHMK 1151 By30B. M., 2006.
C. 54.
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— BKJIFOUEHHUSI B 3aKOHOJATENILCTBO PP crenHaibHBIX HOPM,
3aIMINAIONINX TTpaBa HECOBEPIIEHHOJETHUX TPaXkIaH, HApUMeEp,
MPU TMPUBATU3ALMN SKUIBIX TOMEIICHUN HECOBEPIIEHHOJICTHUE
BIIpaBE€ MPUOOPECTU MPaBO COOCTBEHHOCTU Ha KUJIOE ITOMEILEHUE
(wm Ha e€ro 4YacTh); CTaTh COOCTBEHHMKAMHU JKWIbS TIPH
3aKJIIOYEHUN T'PaKIaHCKO-TIPABOBBIX CJENOK, MPU HACIEIOBAaHUU
YKUJIBIX TIOMEIICHHUH U B IPYTUX CIydasx;

— OECIIpEensITCTBEHHOE OCYILECTBICHHE BCEMH TpakJaHaMHU
CyOBEKTHBHOTO IpaBa Ha 3aHUMAEMO€ WMHU KWJIOE TMOMEIICHUE
(mpaBa coOCTBEHHOCTH JIMOO MpaBa MOJb30BAaHUS) TAKXKE BXOJUT
B IEPEUYEHb TOCYAAPCTBEHHBIX TapaHTUW W O3HAYAET, YTO
MPOKHUBAIOIIME B OKWIOM TOMEIIEHUH HE MOTyT OBITh
MIPOU3BOJILHO €TO JIMIIEHBHI.

Bricenenne HECOBEPIICHHOJETHUX TPaXJaH W3 IKUJIBIX
MOMEILEHUH He TMPeayCMOTPEHO 3aKOHOJaTelnbcTBOM Poccuu.
OpHako BBICETICHHE COBEpIICHHOJETHUX TpaxIaH, B COCTaBe
CeMbH, KOTOPBIX MMEIOTCS HECOBEPILIEHHOJIETHUE, NOMYCKAeTCs B
N0OPOBOJILHOM MOPSIKE, a TAKXKE MO PEIICHUIO Cya.

B m06oM cimydae rocymapcTBO MOCTOSIHHO OCYLIECTBIISIET
Takke  (QYHKIIMA  KOHTPOJISI B BOMpocax  oOecredeHus
HECOBEPLICHHOJETHUX TPaKIaH KHJIbEM M IPU OCYLIECTBICHUU
JOOBIX CAENOK C KUJIBIMU MTOMEIICHUSIMHU, B TOM YHUCIIE: B IEPUOJ
MIPOBEJICHUS] KAalTUTAIILHOTO PEMOHTA KUJIBIX JIOMOB; IPH U3BSITUU
3eMEeJIbHBIX YYaCTKOB JIJIsl TOCYJapCTBEHHBIX WJIM MYHUITUIAIBHBIX
HYXKJ (C HaXOISAIIMMHUCA HA HHUX XKWJIBIMH MOMEUICHUSMU); HpU
CHOCE WIbIX JOMOB, B TOM 4HCIE B Cllydyae NpHU3HAHHUS HX
HEMPUTOAHBIMHU JIJISl IPOKUBAHUSL.

Oco0bast posib B BOIPOCaX KOHTPOJIA M 3aIIMUTHI >KHIUIIHBIX
Y WHBIX [IPAaB HECOBEPIIEHHOJIETHUX TPUHAIIEKUT OpraHam OINeKH
u moneuutenbctBa (ct. 31 'K P®). Hekortopwie rpaxkmgane mo
BO3pACTy TUO0 M3-3a COCTOSHUS 3I0POBbS HE B COCTOSIHUU JTUYHO,
0e3 MoMOIIY APYruX JIOAEH, MPUHUMATh y9acTHE B TPaXAaHCKHUX
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OTHOIICHUSIX, U OHU HUMEIOT HEO0OXOIUMOCTh B OCOOBIX Mepax
IPaBOBO# MOJUIEPKKU U cOAeHCTBHSA .

Ecnu poauTeneit uam oAHOTO U3 HUX JUIIAKOT POJIUTEIbCKUX
MpaB, TO BBICETUTh M3 JKWIOTO TIOMEIICHUS, B KOTOPOM
MPOKUBAIOT HECOBEPIIICHHOJIETHHE, BO3MOKHO TOJIBKO POJAUTEIIEH,
eciu cyAaoM OyJIeT yCTaHOBJICHO, YTO COBMECTHOE IPOKUBAHHUE
HECOBEPIIICHHOJIETHUX JIETe ¢ HUMH HEBO3MOKHO.

Onnako TpH TakuX OOCTOSITENHCTBAX TaKXKE€ HEBO3MOXKHO
OCTaBUTh B JKWJIOM TIOMEIICHUH HECOBEPIIEHHOJETHUX JEeTeil 0e3
HaJ30pa MHBIX JUL (onekyHoB M (wiM) noneuuteneii). [loatomy
Jake MPHU MOMEIEHUHU HECOBEPIIIEHHOJIETHUX B TOCYIapCTBEHHBIE
yapexaeHuss  (IeTCKue  JoMa, HWHTEpPHAThl, MEIUIIMHCKHE
YUpPEXKICHUSI U JIPYTHE) 32 HECOBEPIICHHOJETHHUMH COXPaHSICTCS
MpaBO HA 3aHUMAaEeMOE€ UMM PaHee )KUJIOe MMOMEIIEHUE 10 MOMEHTa
JOCTHKEHHSI COBEPIICHHOJIETHSA. VICKITIOUeHHEM U3 3TOTO MpaBHiia
MOTYT  SIBISITBCS ~ CUTYyallUHM, KOTJa  HECOBEPIICHHOJIETHHE
MPOXXUBAJIM, HANpUMEp, CO CBOUMH POAUTEISIMH B KHUIIBIX
MOMEILIEHUSAX, 3aHUMAaEMBIX 110 JOTOBOpaM KOMMEpPUYECKOTO HaliMa
WIN B KWJIBIX TOMEUICHUSX CIEeUHUaTIU3UPOBAHHOTO KHIJIHIIHOTO
¢donma. HecoBepiieHHONETHUE TpaXKAaHE B COOTBETCTBUHU C
3aKOHOJATEeTLCTBOM P® He MOryr OBITH BBICETICHBI M3 JKHIIBIX
MOMEILEHUH Jaxe B Clydasx HapyHIeHUSIX HMHU SKHIUIIHOTO
3aKOHOJATENCTBA, TaK KaK OTBETCTBEHHOCTh 3a HUX JIEHCTBUS
BCEr/Ia HECYT UX 3aKOHHbBIE IPEICTABUTEIH.

3amuTa KHUITUAITHBIX npas HECOBEPIICHHOJIETHUX
rapaHTUpyeTcs TOCYAapCTBOM U OCYIIECTBISETCS, KaK MPaBUilo, C
NPUMEHEHUEM  IOPUCAMKIIMOHHOW  (QOpMBI, TO €CThb MpH
oOpallleHny B TOCYIapCTBEHHBIE OpPraHbl KOHTPOJS M HaJa30pa U
(umu) — B cyneOHOM  MOpSAJKe; TaKKe  IMPUMEHSIOTCS
MeXAyHapoJHble TMpaBoBbie akThl (BceoOmias nexnapanuu mpas

! Topomko T. CHopsl 3a MIIOMIA/Ib: 9TO CYUTATH KUJIBIM TTOMeIneHreM? //
Kunumaoe npaso. 2016. Ne 12. C. 19.
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yenoseka!, KOHBEHIMS O 3alIuTe NpaB 4YeNOBEKA M OCHOBHBIX
cB060,1°, MeXTyHapOIHbIi MaKT 06 SKOHOMUUYECKHX, COLHATBHBIX
U KyJIbTYpHBIX IpaBax) u 3akoHoaarenbcTBo CCCP ([exnapanus
1paB u cBO6O YeOBeKa U MPaKIaHNHAS).

Orpannuenue mnpaB rpaxaadn P®, B ToMm uucie CBsS3aHHBIX
COKMJIBIMU  IOMEIIEHUSMU  (COOCTBEHHOCTH, BJAJEHUS U
[I0JIb30BAHUSI) JOIYCKAETCS B MCKIIOUUTEIbHBIX CIYy4asX TOJBKO
Ha OCHOBaHHUM (penepaibHBbIX 3aKOHOB M B ILIEJSAX 3alUThl OCHOB
KOHCTUTYLIMOHHOTO CTpOsl, HPAaBCTBEHHOCTH, 3/I0pOBbS, NpaB H
3aKOHHBIX MHTEPECOB JIPYTUX JHI, o0ecrieueHnss 000pOHbI CTPaHbI
u 6e3omacHoctH rocynapctsa (ct. 1 KK PO).

3.6 ’KunnuHble MpaBa HeCOBEPUIEHHOJIETHUX: YWIEHOB CeMbH
cO0CTBEHHUKA, ObIBIIMX YJICHOB €r0 CEMbH; YICHOB CEMbH
HAHUMATeJISA, ObIBIIMX YIEHOB €ro CeMbH

UnenamMu ceMbd COOCTBEHHUKA JKUJIOTO TMOMEIIEHUs, II0
obmemMy npaBuity, B cooTBeTcTBUH cO cT. 31 KK PD mpusnarorcs
€ro JeTd, B TOM UYHCJIE YCHIHOBJIEHHbBIC, KOTOPBIE JOJIKHBI
MpPOXUBAaTh B O3TOM O KWJIOM TIOMEIIEHHMH COBMECTHO C
cOOCTBEHHUKOM Ha MMOCTOSIHHOM OCHOBE.

OpaHako Npu HACTYIUICHUH HEKOTOPBIX IOPUINYECKUX (PaKTOB,
TaKHUX Kak:

— pacTopxeHue Opaka;

— CMepTh COOCTBEHHMKA >KHIIbS, NMPHU3HAHUE €ro Oe3BEeCTHO
OTCYTCTBYIOIIIUM, OOBSIBICHUE YMEPILIHM;

! BceoOmas gmekmapauus nOpaB  deldoseka or  10.12.1948  //

MexayHapomHbple akThl O TMpaBax dYenoBeka : ¢O. mokymenrtoB. M., 2000. C.
1223.

2KoHBEHIM O 3aUUTE TpaB YeENOBEKA M OCHOBHBIX CBOOOJ OT
04.10.1950 // MesxayHapOIHbBIE aKThI O [IPaBax 4YesioBeKa : cO. JOKyMEHTOB. M.,
2000.

3 Jlexnapauust mpaB M cBOOOJ uenoBeka W TpaxaaHuHa Ne 2393-1 or
05.09.1991 // Benomoctn Cwe3na Hapoansix nemyratoB CCP u BepxosHoro
Cosera CCCP. 1991. Ne 37. Cr. 1083.
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— IIPU3HAHUE CHIEJIOK 0 MPUOOPETEHUIO KUJIBIX MOMELIEHUI
HEICHCTBUTCIbHBIMU;

—oOpamieHue  B3bICKAaHMKW  HAa  JKWJIOE  IOMEIUICHHE
cOOCTBEHHUKA, U TPOJIaXKa €To C MyOJTMYHBIX TOPTOB;

— Ipyrux ciydasX, KOIJa CYLIECTBYET psii OCOOEHHOCTEH,
YCTaHOBJIEHHBIX 3aKOHOM npu obecrie4yeHnH
HECOBEPIIICHHOJIETHUX JKUJIBIM TTIOMEIIIEHUEM.

[Ipn pactopkeHun Opaka OUY€Hb BAXKHBIM JUISI TIPUHATHS
peLeHni 00 obecrieueHUn JKWJIBIMA MOMEILCHUSIMU
HECOBEPLICHHOJETHUX SBIISIOTCS CIIEIyIONIne 00CTOsTENbCTRA!

1) B ubell COOCTBEHHOCTH HAaXOJUTCS >KUJIOE€ TOMEIIEHHUE,
a IMEHHO: B YaCTHOM COOCTBEHHOCTH OJIHOTO W3 PpOAUTENEH,
oOmieil coBMecTHONW COOCTBEHHOCTU POAMTENEH, B COOCTBEHHOCTH
HECOBEPUICHHOJIETHETO;

2) Hanu4ue cyeOHOro pemeHus, B KOTOpOM YKa3aHo, ¢ KEM
U3 poauTened  OymeT TMpPOKUBATh HECOBEPIICHHOJETHUM
rpakIaHMH.

3) ycnoBuUS, YCTaHOBJIEHHbIE HWMIIEPATUBHBIMH HOPMaMHU
3aKkoHOJarenbcTBa PD, mpu KOTOPBIX OOMH WIM 00a pOAUTENs
00s13aHBI  00ECTICUUTh CBOMX HECOBEPIICHHOJETHUX  JETEH
KUJIBIMU TIOMEIICHUSIMH.

KK P® (ct. 31) mpeaycMaTrpuBaeT jBa IMopsijika ACHCTBUN B
uensix  oOecrnevyeHus HECOBEPIICHHOJETHHX YJICHOB  CEMbHU
KUJIBIMU TIOMEIICHUSIMU: 3aKII0YEHHE JOTOBOPA MEKY OBIBIIMMU
CyIpyrami HJId HCIOJHEHUE (I0OPOBOIBHO WIH MPUHYAUTEIHHO)
CyIeOHBIX aKTOB, KOTOPBIMH OIpenensercs JTubo MecTo
KUTEIbCTBA HECOBEPIICHHOJIETHUX, b1z (0] MOPSATIOK
MIPEIOCTABJICHUS KHUJIOTO TIOMEIICHUS OHUM U3 POJIUTENICH.

HecoBepiieHHosieTHHE, HE SBISIIOIIMECS YJE€HAMU CEMbU
COOCTBEHHUKA KHIIbS, MOATIEKAT BBICEIEHUIO 0€3 PeI0CTaBIeHUS
UM JKUJIBIX TOMEIIEHUH 3TUM COOCTBEHHHMKOM. B Takux ciydasx
KUJIbEM  HECOBEPIICHHOJETHUX  00si3aHbl  O0ECIeuuTh  HX
3aKOHHBIE TIPEJICTABUTENIH, B COCTAB CEMbU KOTOPBIX BXOJSAT
BBICETISIEMbIE (u3 CIIOPHOTO JKUJIOTO MOMENIEHU)
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HECOBEPILEHHOJIETHHE IpakJaHe. B yro06oM ciyuae KOHTPOJIb 3a
COONIIOICHNEM  SKWJMIMHBIX  TIpaB HECOBEPIIECHHOJIETHUX
OCYILIECTBJISIOT OpraHbl ONEKH U MOTEYNTENbCTBA.

Ecnu Ha xuble MOMEIIeHUs 3aKII0YatoTCsl JOTOBOPHI Halima,
TO BOIIPOCHI BBICEIEHUS M3 HUX HECOBEPUICHHOJETHUX IPAXKIaH,
pEryaupyroTcs 3aKOHOJATEIbCTBOM c onpeeNeHHbIMU
0COOEHHOCTSIMH, B 3aBUCUMOCTH OT BHJIOB JIOTOBOPA.

Tak, nmpu HapylmeHUH YCIIOBHI JOrOBOpa «KOMMEPUYECKOTO»
HaliMa, BBICEJSIOTCSA W3 JKUJIOTO MOMEIIEHUS M0 PEeUIeHUI0 Cyaa
HaHUMAaTEIb U BCE WIEHbI CEMbH HaHUMAaTesl 0e3 Mpe10CTaBICHUS
JPpyroro >uwioro nomemieHus. O0s3aHHOCTh 00ECTIEUUTh KHUIIbEM
BBICEJIIEMBIX HECOBEPIIEHHOJNETHUX TpaxJaH JEeKUT Ha HX
3aKOHHBIX [MPEICTaBUTENSIX. Perynmupyrorcss Takue OTHOIICHHUS
rnasoii 35 'K PO.

BriceneHne HECOBEpIIEHHOJIETHUX W3 KWIbIX TOMEIIEHUH,
3aHMMAEMBIX 1o JIOTOBOpam COLIMAJIBHOTO HalMa,
OCYILECTBIAIOTCA NPU  HAIWYMM  ONPEICIICHHBIX  YCIIOBHH,
MOATBEPKAAIOIUX HEBO3MOKHOCTh JAIIHEHIIETO IPOKMBAHMS B
KHWJIOM MOMEILICHNH, NPU MPEIOCTAaBICHNN, 110 00LIEMY NpaBUILYy,
HaHMMATENI0 U WICHaM €ro CeMbU IPYroro OJaroycTpOEHHOTO
YKUJIOTO TIOMELIEHMsI Ha YCIOBHAX AOrOBOpa COLMAIBLHOIO HalMa.
HcknroueHneM M3  3TOro  HpaBWiIa MOTYT OBITh  Takue
0OCTOATENIbCTBA, KaK: JIMIIEHUE POAUTENEH POAUTENILCKUX IIPaB,
IPU3HAHUE HUX  HENEeCNOCOOHBIMHM, OIpaHHYEHHE UX B
JeeciocoOHOCTH. B Takux citydasix MOXeT ObITh YCTAHOBJIEHO HAaJ|
HECOBEPLICHHOJETHUMHM  ONEKYHCTBO WM  IONEYUTEILCTBO.
[ToaToMy 0053aHHOCTH IO OOECHEUYEHUIO0 HECOBEPLICHHOJIETHUX
KWIBIMU NIOMEUICHUSAMM JIEKUT HA YKA3aHHBIX I'PaXIaHax, a IpU
X OTCYTCTBHUM HECOBEPIIEHHOJIETHHE IOMEIAIOTCA B JIETCKUE
CelMaNbHble YYPEeKICHUs (IETCKUe JO0Ma, NPUIOTHI) WIH B
IIPUEMHBIE CEMbBH.

briBIINE ujieHBl ceMbH HAaHUMATENs, B TOM 4ucie ObIBIIME
CyIIpyTH, B COCTaB CEMBHU KOTOPBIX BXOJSAT
HECOBEPILECHHOJIETHHE TPaXJaaHe, He MOTYT ObITh BBICEJICHBI U3
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JKUJIOTO MOMEILEHUS BBUJY TOI'O, YTO Ha Ka)XJOro M3 HUX IPHU
BCEJICHUU MPEJOCTABIIaCh YacTh OOLIEH IUIOUIAu JIaHHOTO
KUJIOTO TOMEIIEHHUs, KOTOPO€ HAXOJUTCS B IOCYJapCTBEHHOU
UM MYHULIUTAIbHOM COOCTBEHHOCTH.

[locne  ngocTmKeHHsT  COBEPILLUEHHOJETHS  TpakJaHam,
HaXO/SIIUMCS B JETCKUX JIOMaX, KaK MpaBUIIo, MPEIOCTABIIAETCS
KUJIOE T[IOMEIEHUE Ha YCIOBHUAX JIOTOBOpAa HalMa JKUJIOrO
MOMEILIEHUS CHEeIUAIN3UPOBAHHOTO KWINUIIHOTO (OHJa CPOKOM
Ha 5 ner. Ilo ucredeHun 3TOro cpoka rpaxkJaHe MOTYT OBITh
BBICEJIEHBI B JIPYrO€ KHJIOE MMOMEIIEHUE, NPEJA0CTABISIEMOE UM Ha
YCIOBHSIX JIOTOBOpa COLMAJIBHOTO HaiimMa. Bo Bcex ciydasx
3aKJIIOUEHUs] PaA3IMYHbIX BHUAOB JIOTOBOPOB HaiimMa, Kpome
JIOTOBOpa KOMMEPYECKOrO0 HalMa, pPEryJupoBaHUE OTHOIIEHUH
OCYHIECTBJSAETCS B cOOTBETCTBUM ¢ HOpMamu JKK P®D.

3.7 ObecneyeHue ;KMJIMIIHBIX MPAB JIeTel-CHPOT M JeTei,
OCTaBIIUXCA 0e3 MonevYeHns: poauresiei

Koncrturynusa P® coaepXUT TOJOKEHUS, SBISIOIIMECS
KPUTEPHUSMH ISl PACKPBITUS COJEP)KaHHS TAKOTO TIOHATHS, Kak
«IPaBO TPaKIaH HA XWINIIEY: Y KKIOTO TpakJaHMHA BO3HUKACT
ATO TPABO C MOMEHTa POXICHUS; C ILEIbI0 €ro peaau3aluu,
HarpuMep, MAJIOMMYIIMM M HHBIM KaTETOPHUSM TPaXKIaH MOTYT
MPEAOCTABIISITECS KUJIbIE TOMENIEHUs Oe3BO3ME3JIHO WM 3a
JOCTYIHYIO TIJIaTy; OPTraHbl TOCYIapCTBEHHOM BJIACTH U MECTHOTO
caMOyTpaBleHUSI O00s3aHbl TMOOLIPSATH CTPOUTEIHCTBO  KUIIBS,
c031aBaTh yCIOBHS A peanu3anuu rpakJIaHaMu
KOHCTHTYILIMOHHOTO IpaBa Ha sxuumie (cT. 40)1,

Cpenu pa3nuyHbIX KaTErOpHil TpaxaaH, KOTOPbIE MOTYT OBITh
MPU3HAHBI MAIOUMYIIIUMH ¥ HE UMEIOIIUMHU B COOCTBEHHOCTH WJIN
B TMOJB30BaHUM >KWJIOTO TMOMEUIEHUS, AETU-CUPOThI M JIE€TH,
ocTaBiuecs: 0e3 MOMeYeHUs POIUTENEH, SBISIOTCS Tpa)KJIaHaMHU,

! Koncrurynus Poccuiickoit @Denepanuu: TNPHHSTA  BCEHAPOIHBIM

ronocoBanuem 12.12.1993 // Poc. ras. 1993. 25 nexk.
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KOTOPBIM HEOOXOIUMO O0O0eCHeYnTh pealu3alyio MpaBa Ha
KWIHIIE TIPY HACTYTUICHUH JTIFOOBIX IOPUANYECKUX (PaKTOB.

PerynupoBanre npaBOOTHOIIEHUWA [0 BONPOCY OTHECEHHUS
JUIl K YKa3aHHBIM KaTEropusM TPaKJaH OCYIIECTBISETCS Ha
OCHOBAHHUU CEMEHHOTO 3aKOHOATEJIbCTBA.

OcHOBOM  MPaBOBOTO  PEryJUPOBAHUS  OTHOIICHUM TIPHU
00eCneYeHUN KITAITHBIX MPaB JETeH-CUPOT U JeTEH, OCTABIINXCS
0e3 TMorneyeHus poAUTENEH, SIBISIIOTCS MOJOXKEeHUs CT. cT. 92, 98,
98.1, 109, 109.1 XwmmiHoro kojaekca Poccuiickoit denepanun
(nanee — XK P®)!. Cneumansueie Hopmbl KK PO (cr. 98.1,
109.1) BxiroveHbl B KoJiekc Ha ocHoBaHuM PdenepanbHOro 3aKoHa
PO No 15-®3 or 29.02.2012 «O BHeCEHMH H3MEHEHUU B
OTAEJbHBIE 3aKOHOJATENIbHbIE akThl Poccuiickoit denepanuu B
4acTH OOECIeUeHUs JKWIBIMH TIOMEIICHHUSIMH JETeH-CUPOT U
jeTei, OCTaBmIMXCS 6e3 TOIEYeHHs pPOJUTENeii»,> OTpaKaroT
L[EJIeBOE KCIIOJIb30BAaHHE O KUJIBIX MOMEIIEHUI U TepedyeHb
rpaxiaH, KOTOPbIM OHHU MPENOCTaBisItOTCS. DT HOpMbI KK PO
Mpe1yCMaTpuBaIoT o0s3aTenpHoe BBITIOJTHEHUE
HIDKENEPEYMCIEHHBIX KOHKPETHBIX JEHCTBU.

1. ObecrnieueHue neTer-cCUPOT W JIeTeH, OCTaBIIMXCA 0e3
MONEUYEHUsI  POJUTENEH >KUIBIMA  HOMEUICHUSIMH, JIOJDKHO
OCYILIECTBIISITECS. B COOTBETCTBHMM € HOpMaMmu (eaepanibHUX
3aKOHOB, 3aKOHOB CyObeKTOB P® U COOTBETCTBYIOIIUMU
[10A3aKOHHBIMU HOPMATUBHBIMU aKTaMHU.

2. Xuble moMelieHus A0KHBI UMETh CIIeUANIbHOE 1IEeJIEBOE
Ha3HAa4Y€HHeE, T. €. MPEIOCTABIATHCA ISl IPOKUBAHUS JI€TEH-CUPOT
U JeTel, OCTaBIINXCs 0e3 MOMEeUYeHHS POIUTENEH.

L Kusumussiii koaeke Poccuiickoit Oenepanun: denep. 3akoH PO Ne 188-
@3 or 29.12.2004// C3 PD. 2005. Ne 1 (Y. 1). Cr. 14.

2 O BHECCHWH W3MCHCHHMII B OTICNbHBIC 3aKOHOAATEIHHBIC AKTHI
Poccutickoit denepanuu B 9acTu 00€CIICUCHUS YKIIBIMU TTOMEIIICHUSMHA JTETeH-
CHpOT W AeTeH, ocTaBIIMXCs Oe3 rmoredeHns: poautenei : denep. 3akoH PO Ne
15-®3 o1 29.02.2012 // C3 P®. 2012. Ne 10. Cr. 1163.
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3. JKunele nomemieHuss A8 TaKUX KaTeropud TIpaxkaaH
JOJIKHBI BKIJTFOUATHCS B CIICIUATM3UPOBAHHBIN JKWIHIHBIA (QOH/,
MPEAOCTABISTBCS M HMCIOJIb30BaThCA B JAJIbHEHIIEM B
COOTBETCTBUM  C  YCJIOBUSIMH  CIIELMAJIBHOIO  JIOrOBOpAa,
HMMEHYEMOI'0 «JI0TOBOPOM HaiiMa CIeHUaIu3upPOBAHHOIO KUJIOTO
TTOMEIICHUS.

4. Kumnsie moMeleHus J0IHKHBI MPEOCTABISATHCS YKa3aHHBIM
KaTeropusiM TpPaKJIaH BHE OuYepedr, YTO MCKIIOYaeT UX
MMOCTAHOBKY Ha YY€T B CIHCKH OYEPEIHHKOB, HYKTAIOIIUXCS B
xuiabe. OJHAKO BBUIY TOTO, 4YTO (haKTHUECKOe oOecredeHne
KUJIBIM TIOMEIICHUEM TaKUX JETeH HE MOXKET OCYIIECTBIISITHCS B
mo00M X Bo3pacte 10 18 jer, ToMKHBI (OpMUPOBATHCS CIUCKU
JeTeil, KOTOPhIX HEOOXOIUMO OOECHEUYUTh KHIBEM BHE OdYepeu
OopraHaMy MyHHUITUTIAJTLHBIX 00pa30BaHUN C TOW JATOW BKIFOUCHUS
B HEro KaXXJOro KOHKPETHOTO peOeHKa, KOraa ObLJIO I0JaHO
COOTBETCTBYIOIIEE 3asiBIICHHE C MPUIOKEHHEM JIOKYMEHTOB,
OTpaXKarollUX BCE CBEJIEHHUS O peOEHKE 10 TMOCTYIUJICHHS €ro B
COOTBETCTBYIOILIEE YUpeKICHHE JUIs JeTe-cupoT
(oOpazoBarenbHOE, MEIUIIMHCKOEC WJIM WHOE). BkitoueHue B
CIUCKH JUI MPEAOCTaBICHUS KUJIbsl BHE OUepen NeTe-CHUpOT U
JeTel, ocTaBlIMXCA Oe3 MOMeYeHUss pOoAUTEeH, MOXKET ObITh
OCYILIECTBJICHO TAKXKE MOCIIE MOIY4YeHUs UMH IPOPECCHOHATBLHOTO
o0pa3oBaHus, MPOXOXKICHUS BOEHHON CIyXObl MO MPHU3BIBY,
OKOHYaHUS  OTOBIBaHMS ~ HaKa3aHUS B  HCIPABUTEIBHBIX
YUPEKICHUSIX.

5. Kunbie MOMEILICHUS 1o JIOTOBOPY  Haiima
CHEIHATM3UPOBAHHOTO JKUJIOTO TIIOMEIIEHUS HE MOTryT OBITh
MPEIOCTABJICHbl JIETAM-CUPOTaM M JIeTSIM, OCTaBIIMMCS 0e3
MOTICUYEHHUS POAUTENEH, U3 YMClia UHOCTPAHHBIX Tpa)KaaH, Tull 0e3
TPAKJIAHCTBA, €CIM MEXAyHapoIHbIM joroBopom P®d He
MPEeyCMOTPEHBI TIOJIOOHBIE CIICIKH.

Hopwmsbl crnemmanbHbIX ¢eaepalbHbIX 3aKOHOB JOTMOJHSIOT
CIHUCOK JEWUCTBUM, HANpaBICHHBIX HAa 00ECIEUCHHME >KUIIMIIHBIX
mpaB JAETEH-CUPOT H JIeTel, OcCTaBIIMUXCS Oe3 MOMeYeHUs
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ponuteneii. Tak, @enepanbubiii 3akoH. Ne 159-03 ot 21.12.1996
«O JOMOJIHUTENBHBIX TapaHTUAX [0 COLUAIBHON TMOIJIEPKKE
NETeU-CUpOT U JAeTed, OCTABIIMXCS O€3 MONEYEeHUs POIUTEIEI»
YCTAHABJIMBAET, YTO JETH-CHUPOTHI W JI€TH, OCTaBIIHecs 0e3
MOTICYECHUST POIUTEIICH:

— 00€ecIeunBatOTCs JKUJIBIM TMIOMEIIEHHEM OJIH Pa3;

— 00€ecIeunBalOTCs KUIBIM TTOMEIICHHEM, KOTOPOe UMEET He
TONBKO NPU3HAKM IIPUTOJAHOCTH' Il NPOXKHBAHUA, HO H
XapaKTePUCTUKH OJIATrOyCTPOSHHOTO JKUJIOTO TIOMEIICHHUS;

- o0ecreunBaroOTCs OJArOyCTPOCHHBIM JKUJIBIM TTOMEIICHUEM
B BHJIE M30JIMPOBAHHBIX O KWJIBIX TIOMEUICHWHA, TaKWX Kak
OTIeNbHAs KBapTHpa B MHOTOKBAPTUPHOM IKWIOM JOME HITH
OTHENBHBIA  J0M, HO OOIas XapakTepUCTHKA KpPUTEPHUEB,
MO3BOJISIONINX CYUTATH JIFO00E KUIIOE MTOMEIICHNE, HaXOISIIeecs
B J1I000M HaceleHHOM TnyHKkTe P® «0naroyctpoeHHbIM», B
YKa3aHHOM 3aKOHE He OTPa’KaeTcs;

— peaju3yloT MpaBO Ha MOJyYEHUE >KUIIbS MPHU JOCTUKEHUHU
COBEPIICHHOJIETHUS (MCKIIIOUEHUEM SIBIIIOTCS CIIydyau MPU3HAHUS
TpaKJIaH MOJTHOCTBIO JIeeCITOCOOHBIMHU B 00Jiee paHHEM BO3PacTe);

— 00ecrneunBaTCs KUIbIM TMOMEUICHUEM I0Clieé OKOHYaHUS
CpPOKa HX HAaXOXKJEHHUS B COOTBETCTBYIOUIUX YUPEXKACHUSAX IS
JIeTEN-CUPOT;

— peaiu3yloT MPaBO IMOJIb30BAHUS MPEAOCTABICHHBIM KUIJIBIM
MOMEILIEHHEM B TEYEHHE OIPEAETICHHOIO CpoKa U 3TOT CPOK
MOKET OBbITh IPOJIEH OJHOKPATHO (B MOCIEIYIOIIEM PeaTnu3yercs
MPaBO TMOJIb30BAHUS KWJIBIM TOMEIICHHEM, IPeJ0CTaBICHHBIM
IO JIOTOBOPY COIHAILHOTO HaliMa, 4TO MO3BOJISIET TPUOOPECTH Ha

1 06 yrBepxknennu TIlonokeHns O NPU3HAHMM TOMEIIEHHUS S KHIBIM
MOMEIICHHEM, JKWJIOrO ITIOMEIICHUS HENPUIOAHBIM JUIsi TPOXUBAHUA U
MHOTOKBApTHPHOI'O  JIOMa aBapUWHBIM W  MOMJEXKAIMM CHOCY WIH
peKkoHcTpyKIwmy : moctanoBieHue [Ipasurenscrea PO Ne 47 or 28.01.2006 // C3
P®. 2006. Ne 6. Cr. 702.
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TAKO€ JKWIOE IMOMEIICHHWE TMPaBO COOCTBEHHOCTH B MOPSJIKE
HpI/IBaTI/ISaI_[I/II/Il).

K coxanenuro, AeTH-CHPOTBI M JCTH, OCTaBIIHecs Oe3
TIOTICYEHUST POTUTENCH, 00ECIIEYNBAIOTCS KUIJIBIMU TTOMEIICHUSIMHU
TOJBKO B TOM Cllydae, €CJIM OHM HE UMEIOT 3aKPEIUICHHOrO 3a
HUMH JKWJIOTO TIOMENICHUS, a TakkKe B TeX Ciy4asx, KOorjaa
BO3BpalllCHWE B paHHEE 3aHMMaeMOE€ JKWIOE IOMEIICHUE
HEBO3MOJKHO TIO CJICIYIOIIMM MPUYMHAM: yTpaTa IMpaB Ha KUJIOE€
MOMEIIEHNE; YHUYTOXKEHUE XUIbs B pe3ybTaTe HEMPABOMEPHBIX
NEUCTBUM TpakJaH WM CTUXUWHBIX O€ICTBUI; HENPUTOIHOCTH
JUIsT  TIPOKMBAHUS, TPU3HAHHE OOBEKTAa  aBapUMHBIM U
MOJUICKANUM  CHOCY; TIPaBOMEPHOE BCEJIEHHE B  JKHIOE
MMOMEIIEHNE WHBIX TPAXKIAH, HE SBISAIOMUXCS WICHAMH CEMbH
HECOBEPIIICHHOJIETHETO;  HEAOCTaTOYHOCTh  pa3mepa  oOmiei
IJIOMIA I HA OJIHOTO YEJIOBEKAa C YYETOM BCEX IMPOKHBAIOIINX;
HEBO3MOXKHOCTh IPOKUBAHUS HECOBEPLICHHOJETHUX C IPYTUMHU
rpakaaHaMu (¢ poAUTENSIMH (POAUTENIEM), KOTOPBIC JIMIICHBI
POIUTENBbCKUX MPaB, HEJAEECIOCOOHBIMH, JIMIAMH, CTPaJarOIIMMU
HApKOTUYECKOW WITH aJIKOTOJIbHOM 3aBHCUMOCTBIO M JIP YTUMH).

Bomnpocer oOecriedeHust SKWIUIIHBIX TpaB JAETEH-CHUPOT U
JeTeld, ocTaBIIMXCAd O€3 MOMeYeHUs pOAUTENCH, HEepa3pbIBHO
CBSI3aHBl C TAKUMHU COLMAIBbHBIMU MpOOJIeMaMHU Kak: OTCYTCTBHE
ONpEIEeNIEHHOT0 MecTa KUTEIbCTBa, B TOM UHWCJIE MpHU
OpOAsKHUYECKOM 00pa3e KHU3HU (Jlake B IMEPUOJl HAXOXKJICHUS
XOTs ObI C OAHMM W3 POJAUTENEH, HE JIMIICHHOM POJUTEIbCKUX
rpaB, Korja peOeHOK (PAaKTHYECKH OCTaBJICH O€3 €ro IMOIeYCHUs);
€CIIi HECOBEPILECHHOJIETHUIN SBISETCS OECIPU30PHUKOM U CO
CTOPOHBI CIIEHUATBHBIX YUPEKICHUN WIH POJIUTENEH MPOUCXOAUT
HEUCTIONIHEHUE OOSA3aHHOCTEH 10 OTHOUICHHIO K JeTSIM |
OTCYTCTBYET Nt00as (popma KOHTpOJISI, B TOM YHUCIIE 32 YCIOBUSIMHU
WX TpOoXuBaHUS. Takue JeTH HYXKIAIOTCS B  COLHUAIBLHOM
00CTyKMBaHUU, TaK KaK y HUX OTCYTCTBYET OMpPENEICHHOE MECTO

! O npuBaTM3alMu rocyIapCTBEHHOrO M MYyHHIMIAIBHOTO MMYIIECTBA:
¢enep. 3axoH Ne 178-D3 or 21.12.2001 // C3 PD. 2002. Ne 4. Cr. 251.
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KuTeIbcTBa!, OHM MPU3HAIOTCS OECTIPU30PHBIMHU, BOKPYT HHX
CKJIaBIBAETCS OOCTAHOBKA OMACHAS JUISL 3/0POBbS M IKU3HHZ.
HeraTtuBueie IIOCJICACTBHA Takou CUTyalluu JOJI?)KHBI
mpeoag0JICBaTbCA MCKITOYHUTCIBHO I[GI‘/JICTBI/ISIMI/I YIIOJIHOMOYCHHBIX
OpPraHoOB TOCYJIaPCTBCHHOU BJacTH CyOBeKTOB PD, 00s3aHHBIX B
CHIIy 3aKoHa (cT. 8) obGecrneunBaTh peaan3aluio KWINIIHBIX [1paB
cupor.®

B otHomrenun HCTeﬁ-HHBaHHHOB CIICIIMaJIbHbIC HOpMI)I4 (0]
COIlMaJIbHOM O6CJ'IY)KI/IBaHI/II/I A 00€eCIIeYeHNH X JKUIJIMIIHBIX IIpaB
IIpeayCMaTpuBarOT  IIpaBO  HWHBAIWIOB, I[POXHUBAIOIUX B
CTalMOHAPHBIX OpraHu3aluAaXx COOHUAJIbHOIO O6CJ'IY)KI/IBaHI/I$I, Ha
NPUHATAE MX HA Y4eT I YJIYYIICHHS JKWIMIIHBIX YCIOBHI
HE3aBUCUMO OT pa3Mepa 3aHMMAaeMOU IUIomaan. [leTn-uHBanmipl,
ABJIIIOINUECA  CUpPOTaAaMM WM OCTaBHIMCCA 0e3 TmoneyeHus
poauTenel, OO0eCIeYnBAIOTCS O KWIBIMA TOMEIICHUSMH  BHE
oyepend MO JOCTHKEHMM HWMH Bo3pacta 18 ger. XKuibe
HECOBEPIIECHHOJIETHUM  TIPAXKJaHaM  BXOJAIIMM B COCTaB
BBILIECYKA3aHHBIX KaTE€ropuil MNpPeJOCTaBIsAETCS OIJHOKPATHO H3
CHEIHATM3UPOBAHHOIO JKUJIMIIHOTO (OHNIA B BHJE OTAEIHHOM
KBapTUpPbl WM OTIEIBHOIO JKWJIOTO JIOMa Ha OCHOBAaHWH
3asiBIeHUs peOeHKa Mo JOCTKEHUH UM Bo3pacta 18 jer uimu 1o
JNOCTHKEHHSI STOrO0 BO3pacTa B Ciydyae OOpeTeHus MOJHOM
JIeecriocOOHOCTH: M0 OKOHYAHMU CpoKa NpeObIBaHUS peOeHKa
B 00pa30BaTENbHBIX, MEAWLUMUHCKAX W HMHBIX OpraHu3alusax s

1 06 ochosax COIMANIEHOT'O0 OOCTYyXHMBaHUS TpaxaaH B Poccuiickoii

Denepauyn . penep. 3akod. No 442-D3 or 28.12.2013 /C3 PD. 2013. Ne 52 (4.
I). C1. 7007.

2 06 ocHOBax cuCTeMbl HPOQUIAKTHKH  OE3HAJ30PHOCTH U
MPaBOHAPYIICHUH HecoBepIIeHHONeTHUX |  (emep. 3akon Ne 120-d3 or
24.06.1999 // C3 P®. 1999. Ne 26. Ct. 3177.

% O 1ONONHUTENLHBIX TAPAHTUAX [0 COLUATLHOM MOEPKKe JeTel-CHpOT
1 JeTeid, ocTaBImXCs Oe3 moredeHus: poaurene : genep. Ne 159-D3 3akoH oT
21.12.1996 // C3 P®. 1996. Ne 52. Cr. 5880.

4 O commanpHOM 3amuTe HHBAMKUAOB B Poccwiickoit @enepammu © demep.
3akon Ne 181-®3 or 24.11.1995 // C3 P®. 1995. Ne 48. Cr. 4563.

59


consultantplus://offline/ref=13108898A8FC1B2146B74B340BB916C6B4C9BCC2B89C3E85C11144755BkBB5L
consultantplus://offline/ref=15B176FC7A7EAC1DA842A93E84A81B9F424C3F05D9460E6BF8781BAA08K6D3L
consultantplus://offline/ref=465BA8853EEA15AE74C839E42784E11A9DC9166EF2C711A3291A1AF286v3D8L
consultantplus://offline/ref=465BA8853EEA15AE74C839E42784E11A9DC9166EF2C711A3291A1AF286v3D8L

NeTe-CHpOT, a  TakkKe TI0  3aBEpUICHUH  IOJIy4CHUs
npodeccuoHaIbHOTO ~ OoOpa3oBaHMs, WIM 1O  OKOHYAHHH
MIPOXOXKJCHHSI BOGHHOU CITY>KOBI 110 TIPU3BIBY, WJIH 10 OKOHYAHUU
OoTOBIBaHMS HaKa3aHUS B HCIPABUTEIBHBIX ydpexacHusx. [IpaBo
Ha o0ecreYeHne KUIbIM MOMEIICHHEM COXpaHSIeTCs 32 PEOCHKOM -
CUPOTOM 70 €ro (PaKTUYECKOTO 00ECTICUEHUS KUITHEM.

[IpenocTaBieHne KWIBIX TOMEIICHUN JETAM-CUpPOTaM |
JIETSIM, OCTaBIIMMCS 0€3 TOTICUeHHs] POJIUTENEH, JIUIlaM U3 Yucia
NeTe-CUpOT W JeTei, ocTaBmmXcsi  0e3  poJUTENeH,
OCYIIIECTBIISIETCS TIPU COBOKYITHOCTH TPeX (aKTOPOB:

1) noctrxeHue rpakJaHuHOM 18-J1eTHEro Bo3pacra;

2) OTCYTCTBHE JKHJIOTO TIOMEIICHHS WM HEBO3MOXXHOCTH
BO3BpAICHHS B HETO;

3) BBIOBITHE W3 MecTa MPEebIAyIIero npedbiBaHus (BOMHCKON
4acTH, 00pa30BaTEIBHOTO YUPEKIACHUS U TOMY TOJ00HOE).

3amuTa MpaB M HHTEPECOB JETEHl B cllydasx, Korjga OHU
ocTatoTcss  0€3  3aKOHHBIX  MpEACTaBUTENEH, T. €. oe3
POUTENBCKOTO TOIEYEHHsI, BOSHUKIIETO B CHUJYy OIpPEEIeHHbIX
00CTOSATENHCTB (cocrosiHue OTCYTCTBHSI POJAUTETHCKOTO
MOTICYEHUsI B OTHOIIEHUHM pebeHKa (opManu3yercss B MOMEHT
CMEPTH pOJUTENEeH WM BCTYIUIGHHS B 3aKOHHYIO CHILY
COOTBETCTBYIOIIETO CyAeOHOro pemeHuss JMO0 B  MOMEHT
BHECEHHUs CBEJEHHH O peOeHKe B CIELMAIbHBIA >KypHAI®) IO
oOumieMy mpaBuily, BO3JIaracTcsi Ha OpraHbl ONEKH U
MOTMEYUTENIbcTBA B cooTBeTcTBUM ¢ M. 1 cr. 121 CemeliHoro
Konekca POD.

Opranbl ONEKU U MOMEYUTETHCTBA 00S3aHbI:

— BBISBJISITH JIETEH, OCTABIIUXCS 0€3 MOTIeUeHUs] POAUTENCH;

— BECTH Y4eT JeTel, OCTaBIINXCcs 0e3 MOTeueHus poAuTeNei;

— o0ecrneunBaTh 3allUTy UX MPaB U HHTEPECOB JI0 PEIICHHS
BOMpoca 00 UX yCTPONCTBE;

1 Kunmumneiii kopekc Poccuiickoit ®enepaunu. Iloctarelinplii HaydHO-
MpakTHYecknii komMeHTapuii / mox obmr. pen. I1. B. KpamennnaukoBa. M.,
Bubmuoreuka PI'. 2013. C. 399.
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—u30upatb (OpPMBI YCTpPOWCTBA JeTei, ocTaBmuxcs 0e3
MOTICYCHHUS POAMTENEH, C YY4ETOM KOHKPETHBIX OOCTOSTEIILCTB
yTpaThl IONEYEHUS POJUTEINEH;

— OCYILECTBJIATh MOCIEAYIOINUNA KOHTPOJb 32 YCIOBUSIMH HX
COJIep’KaHusl, BOCIIUTAHUS U 00pa30BaHUs.

Bce nononHuTeNnbHbIE YCIOBUS U OCOOEHHOCTH PETYJIMPOBAHUS
OTHOIICHUH 10 0OECIICUCHHIO JICTEH-CUPOT U JISTEH, OCTaBIIMXCS 03
MIOTIEYEHHsI POJUTENEH, OCYIIECTBIISIIOTCS B COOTBETCTBUU U CO
CreUaIbHBIM 3aKOHOAaTeNbcTBOM P® u cyObekToB PO.

3.8 IIpo6JieMBbI JOrOBOPHOI0 PeryJIupoBaHuUs
ceMeHbIX OTHOLIEHU

B cBs3M ¢ MPOKUM HCIIOJIB30BAHUEM B CEMEWHO-IIPABOBOM
MPaKTUKE Pa3TUYHBIX JIOTOBOPOB, COTJIAIICHUH aKTyaJIbHBIM
MIPEJICTaBIISIeTCSl MCCIIEIOBAaHUE BOIpoca 00 HX MOHATUSAX U
cooTHomIeHuH. 3akoHomareiah B CemeiliHoM Koaekce PO
MpelycCMaTpuBaeT, 4YTO YYaCTHUKU CEMEHHBIX MPaBOOTHOIICHHI
MOTYT 3aKJIIOYaTh pa3UYHbIE JIOTOBOPHI U  COTJIAIICHMS.
Hamnpumep, o0riee ©MyIecTBO CynmpyroB MOXKET OBITh pa3/esieHO
MEXaAy HUMU 1o ux corjameHuto. B m 1 cr. 39 Cemeitnoro
kojekca P® ykazaHo, 4TO JOTOBOPOM MEXIYy CYNpyramu IMpu
paszzerne ux o0IIero UMyIIeCTBa MOTYT ObITh OTIPEAENIEHbl UX AOTU
B OTOM WMYIIECTBE. bpauHbIM JOTOBOPOM  OINpEAETSIOTCS
HMMYIIIECTBEHHBIC TTpaBa U 00sI3aHHOCTHU CYNPYTOB B Opake U (UJIn)
B CIy4yae €ro pacTopeHus. UneHbl CeMbU MOTYT 3aKII0YaTh
MeXay co0oii amuMeHTHbIe cornameHus. [Ipu pacTopkeHun
Opaka B cyneOHOM TMOpSAKE CYNPYrd BIpaBe MPEICTaBUTh Ha
paccMOTpeHHe CyAa COTJAlIeHHs] O JeTsX coryacHo m. 1 cT. 23
Cemeiinoro kogekca P®. B m. 1 cr. 24 3akoHOmaTenb yTrovHSET,
KaK#e 3TO MOTYT OBITh COTJIALIIEHUS: @) O TOM, C KEM U3 HUX OYIyT
MPOXKUBATh HECOBEPIICHHOJETHUE AETH; 0) O TOPSAKE BBITIATHI
CpeACTB Ha cojep)kaHHe JeTedl U (WIM) HEeTPyA0CIOCOOHOro
HYX/IAIOLIET0Cs CYNpyra U 0 pa3Mepax 3TOTO COJEpKaHHUS; B) O
pa3gene oOIIero MMYyIIECTBa CYNPYroB. 3aKOHOM  TaKxke
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MPEeIyCMOTPEHO, YTO MECTO XKHTEIbCTBA JETEH NMpH pa3feIbHOM
NPOXXKMBAHUU  POJUTENCH  yCTAaHABIMBAETCS  COTJAlICHHEM
poauteneit (. 3 cr. 65 Cemelinoro konekca P®). B cuny n. 2 cr.
66 pomuTenM BIpaBe 3aKIOYaTh B IUCBMEHHOW Qopme
COTJIAIIEHWE O TMOPSAJKE OCYHIECTBICHHUS POJIUTEIBCKUX IIPaB
pomuTeneM, TPOKUBAIOIMIMM  OTAEIBHO OT pebeHka. B
CcOOTBETCTBUHU C II. 6 cT. 145 CemeitHoro kojaekca PO no norosopy
00 OCyIIECTBICHUN OTICKH HJIM MOTICYUTEIHCTBA, B TOM YHCJIE IO
JOTOBOPY O TIpUEMHON cembe, peOeHOK, ocTaBlIuiics 0e3
MOTICYCHHUST ~ POJAWTENICH, yCTpamBaeTcs TOJ  ONEKy WU
TIOMEYNTENECTBO MM TIEPEAETCs B IPUEMHYIO CEMBIO. *

AHanmM3 HOPM CEMEWHOTO 3aKOHOIATEIhCTBA MPUBOJUT K
BBIBOJYy, 4YTO TOJIbKO B YETBIPEX CiIydasx 3aKOHOJATelb
yHooTpeOIsieT TEepMHUH «I0TOBOp» (OpauHblif, 00 ompenencHun
nojnedt B oOmeM HMMYIIECTBE CYNpyroB, o0 omeke u
MOTNIEUYUTENbCTBE, O TPUEMHOM CeMbe), B JAPYTrUX CIydasx —
MPUMEHSAET TEPMUH «corameHue». CTpykrypHo B CeMeilHOM
KOJIEKCE BBIJIEJICHBl TOJBKO JBa CAMOCTOSITENBHBIX IPaBOBBIX
WHCTUTYTA — OpavyHbIid J0ToBOp (TII. §) M AIMMEHTHOE COTJIAIICHUE
(rmaBa 16). B cemeliHo-TipaBoBO HayKe B OTHOIIEHWH HA3BaHHBIX
JOTOBOPOB W COTJIAIICHUN TMPUMEHSETCS TakXke pa3iuyHas
TEPMHUHOJIOTHS,  [pPHUYEM  OTJIMYHAsA  OT  TEPMUHOJIOTHU
3akoHoaarens. Tak, C.HO. YamkoBa Ha OCHOBAaHMM aHAJIM3a
pOoCccHiicKOro CEMEMHOro  3aKOHOJATENbCTBA  OIKCHIBACT
CIIOKHBIIYIOCS CHCTEMY JIOTOBOPOB B CEMEWHOM IIpaBe Kak
WHCTPYMEHTBl PETYIHPOBAaHUS OTHOIICHUH MEXIy CyObeKTaMu
cemeitHoro mpaea. Cpenu JOTOBOPOB B CEMEHHOM IIpaBe aBTOP
Ha3bIBa€T BMeECTE€ ¢ OpauHbIM JIOTOBOPOM JIOTOBOp 00 yruiare
alMMEHTOB, JOTOBOP O MeECTe >HUTENbcTBa pebeHka.” ABTOp
YpaBHUBAET TOHSITHS «IOTOBOP» M «COTJIALICHUS» B CEMEHMHOM

1 Cemeiinbiii komekc PoccHiicKoii Oeneparn :  Qenep. 3aKOH OT

29.12.1995 (pen. ot 18.03.2019) // C3 Pd. 1996. Ne 1. Cr. 16.
2 Yamkosa C. 0. Cucrema JOrOBOPHBIX 0OS3aTENBCTB B POCCHICKOM
ceMeHOM TIpaBe : JWC. ... KaHA. Iopul. Hayk. M., 2004. C. 126.
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npaBse, MOCKOJIBKY coriamienue o0 ymiaare anuMeHnToB (cT. 99 CK
P®) u cornamenne o MecTe XUTeIbCTBa pedeHka (1. 1 cr. 24, m. 3
cT. 65 CK P®) ona Ha3biBaeT noroBopamu. OJHaKO, yKa3biBas Ha
HEMMYILECTBCHHBIE COTJIAIICHHS, HAIIPUMep, O TOpsIKe OOIIeHuUs
C Jedyumko#, 0aOymikoi, OpaThsiMHU, CEeCTpaMM U JAPYrUMHU
POJICTBEHHHMKAaMH, 00 YJacTHH B JOHOJHHTENBHBIX pacxojax’,
OTIpe/IeIeHUH JOTOBOpa M COTJIAIICHHS B CEMEHHOM IpaBe aBTOP
HE JIaeT U PA3IMYNN HE IPUBOJMT.

E. II. TutapeHko Ha3bIBa€T MATh COTJIAIIECHUN B CEMEMHOM
mpaBe: 00 yIulaTe aJluMEHTOB; 00 MMEHHU peOeHKa; O MecTe
KHUTEIHCTBA PEOCHKA; O TOPSIKE OCYHIECTBICHHUS POJUTEIHCKIX
NpaB POJUTENIEM; MPOXHUBAIOIIAM OTACITBHO OT peOeHKa; O
paszjene WMYIIECTBA CYNPYroB. ABTOp CYHTaeT, 4T0 OHU HE
SBJITFOTCSI  PETYJIATOPOM CEMEHHBIX OTHOIICHHH, IOTOMY 4YTO
OTIPENIENSIOT MOPSTOK U CIIOCOOBI HCIIOTHEHHS WICHOM CEMBH yKe
CylIecTByIOIIeH OOS3aHHOCTH U HE BBICTYNAIOT B KayeCTBE €ro
ropuandeckoro daxra.? OfHAKO CIeLyeT OTMETUTB, 9TO CeMeiHbIe
MPAaBOOTHOILLIEHUSI «IO CBOEM IKMU3HEHHOW CHUTyallUM OYEHb
Pa3HOOOPA3HBI M HE MONAIOTCSA OJMHAKOBOMY PETyTHPOBAHUION.
Cnenys coum paccyxnaenusim, E. II. Turtapenko omnpenenser
CeMeiHOe corjalieHUue Kak B3alMHOE COrJlacue YJIECHOB CEMbH,
OTpeeNsoNIee pealu3alui0 UMH B3aUMHBIX JIMYHBIX TPaB U
o0s3aHHOCTEH, TMO0 MOPSATOK U CIIOCOOBI UCTIOHEHUS 00SI3aHHBIM
4JIEHOM CEMBH CBOEH UMYIECTBEHHOM 00s13aHHOCTH.

O. H. HuzamwueBa, HampoTWB, HAa HAIl B3TJISAJ, HPABUIBHO
U BIIOJIHE YOEIuTEeNbHO OOOCHOBBIBA€T, YTO B peE3yJbTaTe
3aKJIIOUEHUSI, W3MEHEHUS WM TPEKpalleHus JIOTOBOPOB U
COrjlallieHud B UMYIIeCTBEHHOW cdepe (a Takke U B

! Yamkosa C. IO. Cucrema JOroBOPHBIX O0S3aTENLCTB B POCCHUHACKOM
CceMeWHOM IIpaBe : aBToped. Auc. ... KaHa. opu. Hayk. M., 2004. C. 19.

2 Turapenko E. I1. TIonsTHe U XapaKTepUCTUKA COMJIALIEHUH B ceMeHHOM
mpase // CemeitHoe u xmmmmHOE 1paso. 2005. Ne 2. C. 7.

3 Nlamwmun B. W. Peanmsanms m oxpaHa OGpauno-ceMeifHbIx mpas. Yda,
1989. C. 72.

* Turapenko E. I1. Ykas. cou. C. 9.
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HEUMYLIECTBEHHOM) OCYIIECTBIIETCS IOTOBOPHOE PETYIUPOBAHUE
OTHOLIEHUH B ceMbe. IIoCKOJIBKY B pe3ynpTare IesTeIbHOCTH
YJIEHOB CEMbH, CBS3aHHOM C 3aK/IIOYEHUEM JOrOBOPOB U
COTJIalliEeHUH, CO3/IaeTCsl MHAWBUyalbHasi MOJIENb UX BO3MOKHOTO
U JIOJDKHOTO TMOBEAEHHUS, TOCTOJIbKY JOTOBOPHOE PETYIMpPOBAaHUE
SBJIETCS Pa3HOBUAHOCTBIO MHVBH/1yaJIbHO-IIPABOBOTO
perynupoBanusi. [loBeneHre CTOpPOH JOTOBOPOB U COTJIAlEHUH,
HECOMHEHHO, JIOJKHO OCYHIECTBIIATHCA B PAMKAaX, YCTAHOBJIEHHBIX
3aKOHOJATeIbLCTBOM .

3aKOHOMEPHO BO3HUKAaeT BOIPOC O TOXKIECTBEHHOCTH
MOHATUH «JOTOBOP» M «COIVIALIEHHWE» B CEMEHHOM IpaBe. B
OTpEeIeHHON Mepe OTBET Ha JTOT BONPOC JaeT caM
3akoHonarenb B cT. 40 CemeliHoro xoaekca P®, rme ompexaenser
OpauHbIi OTOBOp, KaK COTJIAllIEeHWE JIMII, BCTYMAIOIIMX B Opak,
WIM COTJIallleHWe CYIPYroB, OIpEAeisIoniee HMYIIECTBEHHbIE
npaBa 1 00513aHHOCTH B Opake ¥ (WIK) B clTydae ero pacTOPKCHHUSI.
Tak, OH pacKpbIBaeT COAEp>KaHWUE MOHATUSA Jorosopa. [yaron
«OTIPEJIENTUT» TOJKYETCS B PYCCKOM SI3BIKE KAaK yCTAaHOBHTHZ. U3
3TOTO0 MOJKHO CJeJaTh BBIBOJ, YTO TOHATUS <JIOTOBOP» U
«COTJIAIICHUS» B CEMEIHOM MpaBe TOKIeCTBEHHbI. [lo MHeHHIo
M. W. bparunckoro u B. B. ButpsHckoro «o06beMbl 000mX
MOHATHH — «I0TOBOP» U «COTJIALIEHHE» — HE BCEr/la COBIAIAIOT.
Ecnu poroBop — 3TO corjamieHue, TO HE BCAKOE COTJIAIICHHE
npencraBiser coboif  morosop»®. ClienoBaTenbHO, TOHSATHE
«IOTOBOP» OHU pAcCMAaTPUBAIOT TOPaA30 YKE, YeM IOHSTHE
«COTJIAIIICHHE.

3.9 [IpaBoBasi npupoa GPavYHOrO J0roBOpa

! Husamumesa O. H. JloropopHoe peryiMpoBaHHE HMYIIECTBEHHbIX

oTHomeHnii B cembe. Kazans : U3a-Bo «Tarmumary, 2005. C. 75.

2 Oxerop C. U., IIsenosa H. FO. TonkoBeli cloBaph PycCKOro A3bIKa.
M. : A3b, 1995. C. 447.

% Bparuncknii M. W., Butpsuckuii B. B. Jlorosoproe npaso. Kn. 1.
Oo6umwe monokenus. 2-e m3n. M. : Craryr, 2002. C. 147.
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CoBpemMeHHOE 3aKOHOJATENBLCTBO HApSAYy C MUMIIEPAaTUBHBIM,

YCTaHOBJICHHBIM 3aKOHOM METOJ0M pErylMpoOBaHNs
HMMYILIECTBEHHBIX OTHOILICHUN CyIIpyroB JOITYCKaeT
JTUCIO3UTUBHOE  perynupoBaHue  oTHoumieHud.  Cympyram

MPEAOCTABJICHA BO3MOXKHOCTh CAMOCTOSITEIBHO OMPEACISATh CBOU
MMYIIECTBEHHBIC MPaBa U 00S3aHHOCTH B Nepuoj Opaka U Mocie
€ro pacTOPKEHUSL.

B cr. 256 I'paxnanckoro kojekca P® ycraHOBIEHO, 4TO
HMMYIIIECTBO, HAKUTOE CYNpPyraMu BO BpeMsi Opaka, SIBISIETCS UX
COBMECTHOM COOCTBEHHOCTBIO, €CJIM JIOTOBOPOM MEXKIY HHUMHU HE
YCTaHOBJIEH MHOM pexuM sToro umymectsa’. HecMoTps Ha To,
yto ['paxknanckuii koaekc P® He coAepKUT AeTalbHOU
periiaMeHTalid ~ OTHOIICHWM,  CBSI3aHHBIX  C  TOPSIKOM
3aKITIOYEHUS, COJEPKaHusI OpavyHOTO JIOTOBOPA, TO €T0 3HAUYCHUE B
ATOW dYacTU HeNb3sl HemoomneHuBaTh. OHO 3akKIIOYaeTcs, BO-
MepBBIX, B TOM, 4TO cynopyram Obula [perocTaBieHa
MPUHIUIHATIBHAS BO3MOKHOCTh COBEPIICHUS CHENIOK MOJ0OHOTO
pona. Bo-Bropsix, I'paxxmanckuii kojmekc P®D 3amoxun OCHOBY,
onpenenuB 0a30Bble HAIPaBJICHUS JaIbHEHIIET0 pPerylIupoBaHUS
OTHOIIIEHUH B c(hpepe OpavyHOTO JOTOBODA.

BerynuBmimii B cunmy B mapte 1996 r. Cemelinbiii koaekc PO
B YaCTU PETyJIUPOBAHUS MMYILECTBEHHBIX OTHOLIEHUH CYNpYroB
COJICPKUT PsI TMOJIOKEHUN, NPUHATBIX B PA3BUTHUE HA3BAaHHOU
cratbu ['paxknanckoro kogekca P®. Ykazannomy B ct. 256 'K PO
JOTOBOPY, PEryJUPYIOUIEMY pEXKHUM HMMYLIECTBA CYIPYroOB,
MOCBSILIEHA OTAeNbHasA riaBa CeMeHoro kojekca P®, B kotopoii
TaKoW JOrOBOP KBATU(PUIMPYETCS KaK OpauHBbIii.

bpaunbiM noroBopom, kak ycraHoBieHo cT. 40 CemeitHoro
Konekca P®, mpusHaeTcs cornamieHue JIMil, BCTYMAMUX B Opak
WU COIJIAIlIEHHE CYNPYTOB, OMNpPEAEISIONIee HMYIIECTBEHHBIE
mpaBa ¥ OOS3aHHOCTH CYNPYTOB B Opake W (WMJM) B CIlydae €ro
PacTOpKEHHUS.

! I'paxxmanckuii komeke Poccuiickoit @eneparmu. Y. 1 : denep. 3akoH oT
30.11.1994 // Poc. ra3. 1994. 8 nek.
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B ropuauyeckoit imreparype BbICKa3aHbl IIPOTUBOIIOJIOKHbIE
TOYKA 3PEHHS OTHOCHTEIBHO NPAaBOBOW MPHUPOJBI OpavyHOTO
noroBopa. CoryiacHo mepBoi M3 HHUX, OpavyHbII JOTOBOP SBJISETCS
IrPpaKJIaHCKO-TIPaBOBbIM. Tak, mo MHeHHI0 M. B.AHTOKOJBCKOH,
OpavHBIi  JIOTOBOp  TpeicTaBisieT  co00oi  0coOblii  BHI
IPaXIAHCKOTO JIOrOBOpa W BXOAUT B TpyHIy JOrOBOPOB,
HaIlpaBJICHHbIX Ha YCTAHOBJIEHHE WM HW3MEHEHHE IPaBOBOIO
pekuMa UMylecTBal,

CorynacHO NHPOTHBOIOJIOKHONW TOYKE 3peHUs OpauHbIi
JIOTOBOP UMEET ceMelHO-TIpaBoByto npupoay. Tak, A. M. HeuaeBa
OTMEYAEeT, YTO «pedb HJIET HE O T'PaKJIaHCKO-IIPABOBOM JIOTOBOPE
KaK CJIeJIKe MMYILIECTBEHHOTO XapakTepa, 3aKIIOUEeHHON MexIy
(bu3nyecKuMU JUIIaMH, a 0 BECbMa cBO€0oOpa3HOi, OCHOBaHHOM Ha
JUYHBIX OTHOIIEHUSIX JOTOBOPEHHOCTH OTHOCHUTEIBHO CYIBOBI MX
uMyIIecTBa. M Takoif ToroBop HAMPAMYIO CBS3aH C GPAKOM»2,

bpaunblii 10roBOp Mo CBOEW MPaBOBOM MPUPOJIE SIBISIETCS
CMEIIaHHBIM, [IOTOMY YTO, SIBJISISICH OJJTHOBPEMEHHO MHCTUTYTOM
U TPa)XKJaHCKOr0, U CEMENHOT0 3aKOHOAATEIbCTBA, OH MOJKET
CUHUTATHCA TPAXKIAHCKO-MIPABOBOM CIEIKOM TOJBKO B TOM 4aCTH,
B KOTOPOM peryiupyer MpaBOOTHOIIEHUS COOCTBEHHOCTHU
CYIPYTOB, & B YaCTU PETryJUPOBAHUS CEMENHBIX OTHOIIEHUNU OH
SBJISIETCS 0COOBIM CEMEWHO-IPABOBBIM COTJIALICHUEM.

Bbpaunblii goroBop mMeer psax CcBOMX ocoOeHHocTed. OH
MOXKET OBITh 3aK/IIOYEeH Kak B IepuojJ Opaka, Tak U JO €ro
peructpauuu. Ilpu 370M JOrOBOP, 3aKIIOYEHHBIHN 10 PETUCTPALIUH,
BCTYNAET B CHJIY TOJIBKO CO JIHS TOCYAApCTBEHHOM pPErucTparuu
storo Opaka. Takum 00pa3oMm, CYOBEKTHBIH COCTaB OpavHOTO
JIOTOBOpa OTPAaHUYEH OIpPEACIEHHBIM KPYroM JIML, KOTOPBIMHU

! Anrokonsckas M. B. Cemeiinoe mpaBo : yueOnuk. M. : Hudpa-M,
Hopwma, 2013. C. 132.
2 Hewaea A. M. Cemeiinoe npaBo : yueOuuk. M. : IOpaiit, 2012. C. 128.
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MOTYT OBITh JIMIIb CYNPYTHd WIHM JKEHHX W HEBECTa, T. €. JIOAH,
cocTosIe B Opake, U Te, KOTOPble BCTYHAIOT B Opak’.

Bpaunblii 10roBOp NOMKEH ObITH 3aKIIOYEH B MHUCBMEHHOMU
¢dopMe U HOTapUAIBHO YIOCTOBEPEH. DTO MMIIEpaTHBHAs HOpMa
ct. 41 CemeiiHoro koaekca P®. OtcyrcTBue ynocTOBEpeHHUS
JIOTOBOpAa HOTapUyCOM BJIEYET HEICHCTBUTENILHOCTh TaKOI'0
norosopa (ct. 165 I'K P®). U3 atoro crnemyer, 4T0 MUCEMEHHO
0(OpMIIEHHBII OpauHbIi JOrOBOP BCTYNAET B 3aKOHHYIO CUITY NPHU
HaJIMYUU JIBYX OOSI3aTENIbHBIX YCIOBMM — HOTapHUaJIbHOIO
YIOCTOBEPEHHUS U 3aKII0YeHHsI Opaka.

[Ipenmerom OpayHOro J0roBopa MOTYT OBITH  TOJBKO
MMYIIECTBEHHbIE OTHOIIEHUs CYyNnpyros. JloroBopom cynpyru
BIIPaBE€ M3MEHUTH YCTAHOBJICHHBIH 3aKOHOM PEKUM COBMECTHOMU
COOCTBEHHOCTH, T.€. PEXUM, Kacaloluici  HMMYIIECTBa,
pHoOpeTeHHOro BO Bpemsl Opaka, HE3aBUCUMO OT TOTO,
IpUOOPETANOCh JIM OHO O WIM TOCHE 3aKIYEHUs J0roBopa, a
TaKXKe PeKUM 100pavyHOro U JIMYHOTO UMYIIIECTBA.

PerynupoBanuto noaseprarorcs U UHbIE UMYILECTBEHHbBIE OT-
HomieHust cynpyroB. Crarbeii 42 CemeitHoro kojekca PO
YCTQHOBJIEHO TO, YTO B OpayHOM JOTrOBOpE CYIpPYTH BIIPaBe
OIpENIeNUTh: IIPaBa U 0OA3aHHOCTU MO COJAEPKAHUIO JIPYT JIPYra;
crocoObl ydacTHsi B JOXOJax JApyr Jpyra; HOpSAOK HECEHUs
KaX/JbIM M3 CYINPYrOB CEMEWHBIX pacxolloB; HMYIIECTBO,
noJuieailee Ieperadye KaxkJIOMy M3 CYNPYroB B cllydyae
pacToprkeHus Opaka.

Bbpaunsrii JI0rOBOP HE MOJKET: peryinMpoBarb
HEMMYILECTBEHHbIE OTHOILIEHUS MEXIy CYIpyramu, IOpaBa H
00s3aHHOCTU B OTHOLIEHHM JETed, a TaKKe BKIKYaTh B cebds
IOJIO>KEHHS, OrpaHUYUBAIOLINE IPaBOCIIOCOOHOCTD U
JIeeCIOCOOHOCTh CYNpPYIroB, IPaBO CYNPYroB Ha oOpalleHle B CyA
3a 3alIMTOM CBOMX IpaB, MpaBa HETPYJOCIOCOOHOTO M B psie

! Inuesa C. D. TlpaBosas npupoAa OGPauyHOro JOroBOpa B COBPEMEHHOM
cemeiinom tipaBe Poccun // 3axonsr Poccum: ombiT, aHanm3, npaktuka. 2014,
Ne 4, C. 95.
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ClIy4aeB TPYJIOCHOCOOHOTO Cylnpyra Ha MOJIyYEHHE COJICp KaHUsI.
OTU OTHOILIECHUS PETYIUPYIOTCS 3aKOHOIATEIHCTBOM.

[Tomumo  9TOrO, TMOAOOHBIM  JOTOBOPOM HE  MOTYT
YCTaHABIUBATHCS YCIOBUS, KOTOPHIE CTABAT OJHOTO U3 CYIPYTOB B
KpaiiHe HEOIarompwsiTHOS TOJOXEHHE WU  IPOTHBOpPEYAT
OCHOBHBIM HayajaM CEMENHOT0 3aKoHonaresibcTBa. Hapymenue
TpeOOBaHMI 3aKOHA B JITOH YacTH SBJISCTCS OCHOBAaHHEM JUIS
MIPU3HAHUS TAKOTO JOTOBOPA HEJACHCTBUTEIHHBIM.

[lo cornameHuto Cynpyros, 10r0BOp MOXKET OBITh PACTOPTHYT
WU W3MEHEH B JII000€ BpeMs. YKa3aHHbIC JIEHCTBUS TaKXkKe
TpeOyIOT COOMIOEHUS] MUCHbMEHHONW HOTapHallbHON (OpMBI U
BCTYMAIOT B CHJIY TOJIBKO TIOCJIE WX YyAOCTOBepeHHs. B ciydae
€CJIM COTJIAIICHUE O PACTOP)KEHUH OpavyHOTO JIOTOBOpPA CYNPyraMu
HE JOCTHUTHYTO, TO JEWCTBHE €ro MpeKpamiaercs ¢ MOMEHTa
BCTYIUICHUSI B 3aKOHHYIO CWJIy pemieHus cyaa. Hu oawH wu3
CyIIpyroB HE BIIPaBE OTKA3aTbCsl OT WCIOJHEHUS OpavyHOro
JIOTOBOPA B OJTHOCTOPOHHEM MOPSJIKE.

Ecnu cTopoHBI HE MOCTUTIIM COTJIAIIEHUs 00 U3MEHEHUU WJTU
pPacTOP>KEHUH JOTOBOPA, TO OJHA M3 HUX BIPAaBE OOPATHUTHCS C
TakuM TpeOOBaHUEM B CY/I, TJe CIop OyAeT paccCMaTpUBAThCS Kak
no npasuiaM ctT. 43 CemeitHoro kojekca P®, Tak u Ha OCHOBaHUU
ct. 450451 I'paxxmanckoro KOJIeKca PO, KOTOPBIMH
NPEeIyCMOTPEHbl ~ OCHOBaHUS  M3MEHEHUSI U PACTOPKECHUS
rpakJaHCKO-TIPABOBBIX JOTOBOpPOB. Hampumep, morosop 1o
pPEIICHHUI0 Cyda MOXET ObITh HM3MEHEH U PacTOPrHyT Mpu
CYILLIECTBEHHOM HapYyIICHUH €ro IMOJIOKEHUN OJHUM U3 CYNPYTOB.
Cyl1ecTBEHHBIM SBISIETCS HapylIEHHE, B PE3yJbTaTe KOTOPOIO
CYIPYT JIUIIAETCA TOTO, HAa YTO OH PACCUMTHIBAII WIIM OBLI BIpaBe
paccYUThIBaTh MPH 3aKIIFOUEHUH JIOTOBOPA.

Emie ogqHuM 0OCHOBaHUEM SIBISIETCS CYILIECTBEHHOE U3MEHEHHUE
00CTOSITENBCTB, U3 KOTOPBIX MCXOJAUIU CTOPOHBI MPH 3aKIIOUEHUU
JIOTOBOpA. H3menenue 00CTOSITEIILCTB MIPU3HAETCS
CYILLECTBEHHBIM, €CJIM OHU U3MEHWIHUCh TaK, YTO B CIydae, €cliu
OBl CTOPOHBI MOTJIM 3TO Pa3yMHO MPEABHUIETh, OHU HE 3aKII0Yalln
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Obl JaHHBIA JOTOBOP WJIM JIOTOBOP OBLI ObI 3aKJIIOYEH HA COBCEM
WHBIX YCIOBUSIX.

CornacHo 4. 3 cr. 43 CemeiiHoro kxojaekca P® neiictBue
Opa4HOr0 JOrOBOpa IMPEKpaImlaeTcs ¢ IMpeKpameHueM Opaka, 3a
UCKITIOYCHUEM CITy4acB, MPEIyCMOTPEHHBIX B OpavyHOM JIOTOBOPE,
HampuMmep, 00s3aHHOCTh TI0 COJICPIKAHUIO CYNIPYyra COXpaHsIeTCs U
MocJjIe MpeKpaleHus oOpaxa.

Bpak Moxer OBITH MpeKpameH IO JBYM OCHOBAHHSM: B
cllydae €ro pacTOpXKEHHUS WM B Clydae CMEpPTH OJHOTO U3
cynpyroB. [leiictBue OpadyHoro Jjoroopa Kak Ji00Oro
IPaXIAHCKO-TIPABOBOTO  JIOTOBOpAa  MOXKET  OBITh  TaKke
MIPEKPAIIEHO M0 HCTCUYCHHUIO YKa3aHHOTO B HEM CPOKa JCHCTBHSL.

[Ipekpamenue OpadHOTO JIOTOBOPA B CIIydae CMEPTH CYIpyra
MOXET BECTH K pa3jMYHbIM  IPABOBBIM  ITOCIICJCTBUSAM
OTHOCHUTEIILHO HACJIelyeMOTO UMYIIECTBA B 3aBUCHMOCTH OT TOTO,
KaKoOW W3 PEKHUMOB I ATOTO HMMYIIECTBAa ObUI ompejeseH. B
MEepByI0 odYepeAb OSTO HMEET 3HadeHHWe Uil OIpeesieHus
HACJIEICTBEHHOM Macchl B cIy4ae MpeKpalleHus 10roBopa B CBS3U
CO CMEPThIO CyIpyTa.

Kak wu mo6oit apyrodl rpakaaHCKO-TIPABOBOM JOTOBOP,
OpauHbIN J10TOBOP MOXKET OBITh MPU3HAH HEACHCTBUTEIBHBIM MPU
HaIMYMKM  OOUIMX  OCHOBAaHMW Uil  TNPU3HAHUSA  CIENIOK
HenencTButenbHbIMU (§ 1 T, 9 I'paxmganckoro kojaekca PD), a
MMEHHO: B CIly4ae €clid OH HE OTBeYaeT TpeOOBaHMSIM 3aKOHA U
WHBIX TPAaBOBBIX  AaKTOB; 3aKIIOYEH C  HECOOIIoIeHueM
HOTapuaibHON (GOopMBbI; TMO0 O€3 HaMEpeHHUs CO3JIaHUsl MPaBOBBIX
MOCJICJICTBUH; JIMOO C IIENbI0 MPUKPBITH APYIYIO CHENKY; JTHO0
JUIOM, TIPU3HAHHBIM HEJEECIOCOOHBIM WM  OTPaHUYEHHO
JieecrocoOHbBIM; 100 TUIIOM, HEe CIIOCOOHBIM MTOHMMATh 3HAUYEHUE
CBOMX JEWCTBHUH, a TaKXKe €CITH OH 3aKIIUeH TMOJ BIUSHHUEM
3a0myxaeHus, oOMaHa, HACWIMs, YrpO3bl, CTEUEHHUS TSHKEIBbIX
CEMEMHBIX 00CTOSATENBCTB.

[ToMmumo  0OOmHMX  TpaXAaHCKO-MPABOBBIX  OCHOBaHUi
MpU3HAHUSL OpayHOTO JOTOBOpa HEACHCTBUTENbHBIM, CeMelHbIN
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KoJiekc P@ Taxke yCTaHaBIMBAaeT CEMEUHO-IIPABOBbIE OCHOBAHUSA
MPU3HAHUS €r0 TAaKOBBIM. Tak, Hampumep, Cyl MOXKET MPHU3HAThH
OpauHbIil JOTOBOP HEICHCTBUTEIBHBIM TOJTHOCTHIO MIIM YaCTHYHO
no TpeOOBAHUIO OJHOTO W3 CYNPYTOB, €CIH TPEeITyCMOTPEHHBIE
YCIIOBHSI CTaBAT CYNpyra B KpaiiHe HEOIaronpHusaTHOE MOJIOKEHHE
(m. 2 cr. 44 CewmeiiHoro xoxaekca P®). VYuureiBas 310
00CTOATENBLCTBO, TP O(POPMICHUH OpPavyHOrO JOrOBOpa CIIEAYET
o0paTuTh BHUMaHHE Ha TO, YTOOBI MMYIIECTBEHHbIE OTHOIICHUS
CYNpyroB ObUIA B OTIPEJICIICHHON CTENEHN COAIaHCUPOBAHBI.

Kak crmemyer ®3  BBINICHU3NIOKEHHOTO,  COBPEMEHHOE
3aKOHOJIATEIILCTBO TPEIOCTABUIO BO3MOXKHOCTH BCTYIAIOIINM U
BCTYIUBIIMM B Opak JHIIaM OTPEACTHTH CBOM HMYIIECTBCHHBIC
OTHOIIEHHS, YPEryITHPOBATh BOMPOCHI B3aWMHOTO COICPIKAHUS H
ydacTHsi B JIOXOJaX, a TaKKe HW3MEHUTHh 3aKOHHBIH pPEeXUM
COBMECTHOM COOCTBEHHOCTH, YTO B psIE CIy4aeB SBISETCS
cpencTBoM u30eraHuss KOH(QIMKTOB Kak B Mepuoj Opaka, Tak H
IIPU €r0 PaCTOPKEHUH.

3.10 Conep:xanue 6payHoOro 0roBopa

bpaunblii 1oroBOp - 3TO CcOTJAlllEHHWE JUI, BCTYMAIOLIUX
B Opak, ompeneisioniee UMYIIECTBEHHbIE IpaBa M 00S3aHHOCTU
CYIIpYroB B Opake, a Tak)Ke U B CIIy4ae ero pacTOP KEHHUS.

BpadynbiM 1OrOBOpPOM peryaupyrorcs TOIbKO UMYIIECTBEHHbIE
OTHOIIEHUs CynpyroB. Ha nuyHble B3aMOOTHOIIEHHUS OH CBOE
neiictBue He pacrpoctpaHser. Kpome Toro, B HeM Helb3s
YCTaHOBUTH: KaKHe-TUOO OrpaHUYEHHUs Ha JeecrocOOHOCTbh U
MPaBOCIIOCOOHOCTh OJIHOTO U3 CYNPYroB, 3allpeT Ha oOpalieHue B
Cyl ¢ TpeboBaHHEM 3allUThl 3aKOHHBIX MHTEPECOB, YCIOBHS, 1O
KOTOPBIM OJIHA M3 CTOPOH NOMNaAaeT B KpallHE HEBBITOJHOE IS
cebs cocTosiHME, MYHKTHI, MPOTUBOPEYAIIiE OCHOBAM CEMEHHOTO
3aKOHOJIaTeNIbCTBRAL,

! TIpasoBoii nmopran «pa3Bom-dkcrepT» [DNEKTPOHHBIN pecypc]. Pexum
nocryma : http: //razvod-expert.ru/6padssiii JOroBop, conepKaHue.
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He  paspemieno  BkiouaTb B~ KOHTPAKT  IIYHKTHI,
OTPaHUYMBAIONIME JEEeCHOCOOHOCTh WM  3aKOHHBIE IIpaBa
YeJI0BEKa, B TOM YHUCIJIE U MPaBO OOpaTUTHCS B CyA I 3aLUTh
CBOMX MHTEpecoB. Takke Heb3sl YCIOBUSMHU JIOTOBOpPA CTAaBUTh
OJIHy U3 CTOPOH B KpailHe HEBBITOJHOE OJIOKEHHE.

3akmoyass OpadHBIi  JOTOBOp, CYNPYTH MOTYT BBIOpATh
HECKOJIbKO PEKHMMOB COOCTBEHHOCTH: pa3JiebHbIN WM JIOJIEBOIL.
B paznenbHOM  pexuMe J0XOApl M IPHOOpPETeHHsS KaXKIO0ro
cympyra MpuHajjexaT TOJbKO €My, a B J0JIEBOM B 00IeM
VMMYILECTBE BBIACICHBI JOJIM KaXIOW CTOPOHBI. Jl0JIEBOM pexuM
yno0eH, Hampumep, eciau ofa Cympyra SBISIOTCS Jep>KaTelsIMU
akiui. B TakoMm ciaydae OHM MOTYT TMOJy4aThb JUBHACHIBI
MPONOPLIMOHAIBHO CBOEHW 1016, HO W MOMHUMO AJTOro mapa
BIIpaB€ COCTaBUTh COBMECTHBI peXuM COOCTBEHHOCTH,
KOTOPBIM  persiiaMeHTUpyeTcsi  3aKOHOJaTenbCcTBOM.  Ecim
3aKJII04aTh OpadHbld JOTOBOpP B 0OIIeM pexume, TO OH
00s3pIBA€T OJHOTO CyNpyra MpU 3aKIYEHUH KaKuX-JIu00
MMYIIECTBEHHBIX CIIENIOK MOJy4yaTh pa3penieHne BTOporo.

JloroBopoM TakXe pEryiMpyercs y4yacTHE CYNpYyroB B
noxonax ApPYr Apyra, ¥ UMEHHO 37eCh Jy4llle BCEro Ipomucarb,
Kak Oyner ¢opMHpoBaThbCs ceMeWHbIM Orompker. s mpumepa
MPUBEAEM CHUTYaIHIO, KOT/1a 00a Cynpyra moJiydaroT J0X0J, 4acTh
€ro OHM XOTST OTKJIAJbIBaTh Ha CEMEHbIC HYXK/bI, a 4acTh — Ha
CBOM JINYHBIE.

CrnenyromuM MyHKTOM B OpayHOM JOTOBOPE MOXET OBITh
MPOIMKCAHO B3aMMHOE COJIep’KaHue CcymnpyroB. B KoHTpakTe
MOXKHO MPOTMHCATh, HAIIPUMEP, YTO, MYK OyneT paboTaTh, a )KeHa
3aHMMATbCS BOCIUTAaHUEM JIeTell U BEJICHHEM JIOMAIIHEro
xo3siicTBa. B TakoMm ciyuae y Hee He OyAeT HaKarUIMBaThCS CTaX,
a 3HAYUT, HE CTOUT pPACCUUTHIBATh HA JOCTOMHYIO TMEHCHIO.
HekoTopbie ceMbu B aHAJOTHYHOM CHUTYyallMu JIOTOBAPUBAIOTCS O
TOM, 4YTO paboTaromuil cynpyr OyIeT He TOJBbKO COJepXkaTb
BTOPOTO, HO U JIeJIaTh 32 HETO B3HOCHI B IEHCUOHHBIN (OHI.
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B Opaunom m0rOBOpE MOKHO OMNPEACTUTH CYMMBI, KOTOPBIE
MOWAYT HA CcoAepIKaHHE JETEH Wi, HanpuMep, Ha (GOPMHUPOBAHHE
JOJITOCPOYHBIX BKJIAJIOB HA UX UMEHA.

OnHUM U3 MMYHKTOB MOXXET OBITh MOPSAIOK HECEHHS PAaCXOI0B.
DTO YCIOBHE MOXET PacHpelesiTh MEXIY Cylpyramu Kakue-TO
KOHKPETHBIE BUBI PACXOJI0B, HAIIPUMED, IJIATy 32 KOMMYHAIbHBIC
YCIYId M TOKYNKY  TPOJIYKTOB, a  TakXe  BbIIUIAaTa
3aJ0JKEHHOCTEH.

bpaunblii JOrOBOp BKIIOYAET YCIOBHS pasleila UMYLIEeCTBa
CyIIpyroB B Cily4ae pa3Boja. B 3TOM IyHKTE MOKHO 3apaHee
ONpEJIENUTh, KAKYI0 COOCTBEHHOCTD TONYUHUT KaXK/as U3 CTOPOH™.

Conepxanuie yCIOBHH OpadyHOTO JIOTOBOpA OMPEACISIOT
MMYIIIECTBEHHBIE OTHOIICHHUS CYNPYTOB: PEKUM COOCTBEHHOCTH,
pacnpeneneHrue J0X040B U pacXxoJI0B, B3aUMHOE COJEP/KaHUE.

3.11 Coraamenue o pa3aesie UMylecTBa

Cornamenue o pasgene MMyLIecTBa — 3TO JOTOBOp,
3aKJIIOYEHHBIH MEXIy CyNpyramMH, KOTOpbl€ pa3BelUCh WIN
TOJIBKO COOHMpAIOTCSl 3TO cAenaTb. OTOT JOKYMEHT MMEEeT
IIPOM3BOJIBHYIO (pOpMYy, HO pErJIaMEeHTHpYeTCs CEMEHHBIM U
IPaXJaHCKMM 3aKOHOJATEIbCTBOM BO Bpems Opaka (oOuiee
UMYIIECTBO  CYNPYroB), MOXET OBITb PAa3IEIEHO  MEeXay
CypyramMM IO HMX COIVIAIIEHUIO, KOTOpO€ JIOJDKHO OBITh
HOTapHAJIbHO YIOCTOBEPEHO.

Paznien coBMECTHO HR)KUTOIO MMYILECTBA SBJISIETCS OJAHUM U3
OCHOBAHUH MPEKpaILCHHUsI COBMECTHONW COOCTBEHHOCTH CYIIPYIOB.

OOweit COBMECTHOM COOCTBEHHOCTBIO CYIIPYTOB,
noanexamieit pazaeny (n. 1 u 2 cr. 34 CK P®), sasusercsa moboe
HOKUTOE HUMH B Iepuoja Opaka JABWKHMOE U HEIBIKUMOE
UMYIIECTBO, KOTOpoe B cwiy cT. 128, 129, 213 I'paxknanckoro

!Cemeiinbiii  konexc Poccuiickoit ®emepamuu :  (emep. 3aKOH OT
29.12.1995 // C3 P®. 1996. Ne 1. Cr. 16.
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kozaekca Poccuiickoit @exepannn MoxkeT OBITh OOBEKTOM IpaBa
COOCTBEHHOCTH IpakaaH’.

I[Ipu »sTOoM  pazmen  oOuiero  MMyIIEeCTBAa  CYIPYroB
MIPOM3BOJIUTCS MO MpaBUiaM, YCTAaHOBJIIEHHBIM cTaTtbimMu 38, 39
CK P®, aBuactu, He YperyJupoBaHHOM  CEeMEHHBIM
3aKOHOJATENbCTBOM, — N0 MpaBwiaMm cT. 254 I'paxngaHckoro
kojaekca Poccuiickoit @enepaunu (ct. 4 CK PO).

B cuny crarbm 38 CK PO pazgen oOmiero wumyliecTBa
CYIIPYrOB MOYKET ObITh MPOMW3BEJNCH Kak B NEpHOJ Opaka, Tak U
IIOCJIE €r0 PACTOP)KEHUs MO TPeOOBAaHUIO JIIOOOT0 U3 CYIPYIOB, a
TaK)Ke B Cllydae 3asBJICHUS KPEIUTOPOM TpeOOBaHUS O pasjeie
oOliero MMyIlecTBa CyNnpyroB Aisi oOpallleHusi B3bICKaHUS Ha
JIOJIF0 OJTHOTO M3 CYIIPYTOB B 00I[EM UMYIIIECTBE CYNPYroOB.

[Ipn 3akiroueHUM COTJAIIEHHS O pasfielie  COBMECTHO
HaXXUTOTO UMYIIECTBA CyNpyru camu OTIpEENSAIOT
IPUHAISKAIINE UM J0JIM, KOTOpble He 00s3aTeNbHO JOJIKHBI
ObITb paBHBIMH, YKa3blBalOT KaKO€ MMYILECTBO IOAJIEKUT
nepeaaye KaxJoMy M3 CylnpyroB. B cornameHun Takxke AOTKHBI
YUUTBIBAThCS MPaBa UX HECOBEPILIEHHOJIETHUX JETEH.

B cnydae pasgena oOmiero mmyiecta CylnpyroB B IEpPHOA
Opaka Ta yacThb OOILEro MMYIIECTBA CyNPYyroB, KOTopas He Oblia
pas3zesneHa, a TaKkkKe HMMYIIECTBO, HAXKUTOE CYNpPyraMH B NEPUOJ
Opaka B  JaJbHEHIIEM, COCTaBISIOT HUX  COBMECTHYIO
COOCTBEHHOCTb.

Cornamenue o paszzgene oOLIEro MMYIIECTBA CYIPYroB
cormacio 1. 1 cr. 24 CK P® wMoxeT OBITH NpPEICTaBICHO
CyIpyraMuM Ha paccMOTpEHHE Cyda IpHU pacTOpKeHHH Opaka B
cylneOHOM nopsijike (BMecTe C COIJIAIIEHUEM O TOM, C KeM M3 HHUX
OyAyT TpOXMBAaTh HECOBEPILIEHHOJETHUE JETH, O MOpsaKe
BBIINIATBl  CPEACTB  Ha  cojepkaHue jgerell u  (uiam)
HETPYJOCIMOCOOHOT0 HYXAAIOLIETroCs CyNpyra).

1 I'paxxmanckuii komeke Poccuiickoit @eneparm. Y. 1 : demep. 3akoH OT
30.11.1994 // Poc. ra3. 1994. 8 nek.
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B cmysae crnopa paszmen oOmiero MMyIiecTBa CyNpyros, a
TaKKe OMNpEIENCHHE JI0Je CympyroB B 3TOM HMYIIECTBE
Npou3BOAATCS B cyaeOHoM mopsiake. Cyn ycTaHaBIMBaeT, Kakoe
MMYIIECTBO MOJUICKHT Tepenadye KaxaoMy u3 cymnpyros. Korna
OTHOMY U3 CYyNpYroB TEpPEAaeTcsi HMYIIECTBO, CTOMMOCTb
KOTOPOTO TIPEBBIIIACT MPUYUTAIOUIYIOCS €My JIONI0, IPYroMy
CYHpyry MOKET OBITh NMPHUCYKICHA COOTBETCTBYIOLIAs JCHEKHAS
KOMTICHCAITHSL.

3a yIOCTOBEpEHHWE COTJAIIEHUS O pa3lelie COBMECTHO
HOKUTOTO HMYIIECTBA HOTAPUYCOM B3UMAETCS HOTApUAIbHBIN
Tapud B cooTBeTcTBUM Cc mm. 5 m. 1 cr. 333.24 Hanorosoro
kojekca Poccuiickoit @eneparuu — 0,5 % cymmbl oroBopa, HO He
menee 300 py6. u ue Oosee 20 000 pyO., a Takxke TiaTa 3a
OKa3aHMe YCIIyr IIPaBOBOrO U TEXHHYECKOro XapakTepa’.

! Hanoroselii konekc Poccuiickoit @enepamuu. U. 2 : denep. 3aKoH oOT
05.08.2000 // C3 P®d. 2000. Ne 32. Cr. 3340.
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3.12 Coraamenue 00 ynjiare aJJMMeHTOB

Cornamenne 00 yrmiare aJuMEHTOB — 3TO JOTOBOP MEXIY
CTOPOHOM, OOS3aHHON BHITJIAYMBATH AJTUMEHTBI, M CTOPOHOM,
HMEIOLIEN MpaBo Ha UX MOJIYy4YEHUE, O pa3Mepe, CpOKax U MOpsIKe
[IOJIyYEHUS TAKOTO COJEPIKAHUSL.

OO0si3aTenbHass Gopma corameHuss 00 yruiaTe aaTuMEHTOB
JOJKHA OBITh B MUCBMEHHOM BHJE. I[IMCBMEHHBIM JOKYMEHT
MOANUCHIBAETCSI CTOPOHAMU U YIOCTOBEPSIETCS HOTapUYCOM.
Tonpko ymOCTOBEpEHHOE HOTAPUYCOM corjamieHue o0 yraTe
QIMMEHTOB OyZIeT UMETh IOPUIUUYECKYIO CUITY.

Ecnu cTOpoHBI [OrOBOpMIIMCH MEXAYy COOOH O BBbIIJIATE
QIMMEHTOB YCTHO, COCTAaBUJIM pACHUCKy WJIM JOTOBOp, HO K
HOTapuycy He oOpalllaluch — 3TO HE SBJISIETCS COTIallleHHueM 00
yIulaTe aliMEHTOB, B TOM CMBICJIE, KOTOPBIM MPUIAET €MY 3aKOH.

3aKirouaTh COTJIAIIEHHE O BHIIUIATE AIMMEHTOB MOXHO B TEX
cllyyasiX, KOTJa IUIaTeIbIIUK aJMMEHTOB HE OTKa3bIBaeTcs OT
MaTepUAIbHOW TOMOIIM U BCEX YCTPAMBAIOT INpeaIaracMble UM
YCIIOBHSI O CYMME€ U TOPSIJIKE BBIILIATHI JICHET.

Hanpumep, orer; peOeHka  corjaceH  BBIILIAYMBATh
€KEMECSIUHO Ha €ro CoJepKaHHe 0 74 OT CBOEro JI0X0Ja, HO He
X04YeT, YTOObl aJIMMEHThI ObUIM B3bICKAaHBI IO pEIIEHHUIO cyna. B
TOM Cllyyae IPaBWIbHBIM pELICHHEM OyAeT oOpaTuThCs K
HOTapHyCy U 3aKJIIOYUTh COTJIALICHHUE.

He crout oOpamarecsi K HOTapHycy, €CIi MEXJy CTOPOHAMH
€CTh Pa3HOIJIaCHsl, CHOPbl M KOHQUIMKTBI, TaK KaK HCIIOJHEHHE
3TOro coryameHuss Oyner mnpoOieMaTMYHbIM M He Oyger
yCTpanuBaTh OJHY U3 CTOPOH.

IIpaBoM 3akimroueHHs corjiameHus oOJafaT TOJBKO JIMILA,
KOTOPBIE CBSI3aHbl AJIMMEHTHBIMU OTHOILEHUSMHU B CUJIY 3aKOHA.
JIluna, He o0Os3aHHbIC BBIIIAYMBAaTH AJIMMEHTHI, HE BIIpaBe
3aKiouaTh Takou porosop. B CemeiiHoM konexce PO npusenen
MOJIHBIA CHUCOK JIML, OOS3aHHBIX YIUIAYMBATH M IOJIy4YaTb
QIMMEHTBI: POJUTENH JOJDKHBI COAEpXkaTb CBOMX JAETEH, B TOM
YHCIIe COBEPILICHHOJIETHUX HETPYIOCIOCOOHBIX, B3pOCIbIE JIETH —
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CBOMX HYKIQIOLTIXCS HETPYI0CTIOCOOHBIX ponuTenei,
HY)KJAIOIIMICS CYNpyr IOJy4aroT COJEp)KaHue OT JApYroro,
Jpyrue 4ieHbl CEMbH — IPH OTCYTCTBUHU POAWTENCH, MeTed Win
CYIIpYI'OB.

COOTBETCTBEHHO BCE OTH JMIA HMEIOT MpaBo OQGOPMHUTH
COTJIAIICHUE, T/Ie OIPENENAIOTCS pa3Mep, YCIOBUS U TOPSIOK
BBITUIATHl ATAMEHTOB.

Ilepen cocraBmeHWEM COTJAMIEHHS CTOPOHAM  CIIEAYeT
o0paTuTh BHUMAaHWE: UMEIOT JIU OHHM NPABO 3aKIIOUUTh JTAaHHOE
COTJIAIIEHWE, JIOTOBOPUTBCA JIM O  pa3Mepax  BBITUIATHI,
JOTOBOPUTHCS JIM, B KaKWe CPOKM OyIeT MPOUCXOIUTH BHITLIATA
ATMMEHTOB M PEUINTh, KaKOW TOPSJOK BBIIUIAT WX YCTPOWUT,
HAIMYHBIN WK O€3HAIWYHBIH, 00CYINTh PEKBU3UTHI, IO KOTOPHIM
OyIyT IPOMCXOIUTH 3aUMCICHUS WIH GOPMY JOKYMEHTa, KOTOpast
OyZeT MOATBEp)KJaTh MOJIy4YEHHUS] HAJIMYHBIX JIeHer (pacmucka), a
TaKKe 00CYUTh KaHIUIATypy HOTApUyca, KOTOpas UX YCTPOUT .

CTOpoHBI MOTYT ONpENEIUTh JIO00OW pasMep BBIILIAT
QIMMEHTOB B COTJIAICHUH, OJHAKO OHU JOJDKHBI OBITH HE MEHbIIIE
4yeM Te, KOTOPbIE YCTaHOBIIEHBI B 3aKoHe Ha 1 peberka — 1/4 gactpb
3apaboTtka, Ha 2 — 1/3, Ha 3 u Gonce — 1/2. ATUMEHTBI MOTYT OBIThH
BBITUTAYEHBI B TBEPJIOM CyMME WJIM COYETaTh JOJIEBOU XapakTep U
TBEPAYIO CYMMY.

Cpoku BBIILIATHl AIMMEHTOB YCTAHABJIMBAIOTCS, KaK MPABUIIO,
©KEMECSYHbIMHM  IUIaTEKaMH, WX MNPUYPOUMBAIOT K CpPOKaM
noJTydeHusi 3apaboTHOM TUIaThl WK Apyroro jaoxona. Jlydire, ecinu
B corjiamieHny OyayT yKa3aHbl paMOYHbIE CPOKH, Hampumep, 10 15-
r0O YKciia KaXaI0TO MecsIia.

Oco0eHHOCThIO COTTAIIeHHs] 00 alMMEHTax SBISETCS TO, YTO
MOYXHO TPOM3BECTH BCE BBIUIATHl BHEpel OAHOM WM
HECKOJIbKUMHU CyMMaMH WJIH TPEIOCTaBUTh B CYET AJIMMEHTOB
JOPOTOCTOSIIEE UMYILIECTBO.

! TIpaBoBoit mopran «Bce ucku. Cornamenue-atuMenTb» [DNeKTPOHHbII
pecypc]. Pexxum mocryma: https://vseiski.ru/soglashenie-alimenty.html.
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Hampumep, CTOpOHBI JTOTOBOPHIINCH, YTO AITUMEHTBI OTEI]
Oynger mnaTuTh Ha §-meTHero cbiHa w3 pacdera 10000 pyoO.
eKeMecsuyHo. B 3ToM ciydae MOYKHO paccumTaTh, YTO 3a TOJ
HykHO Oynet Boiiatuth 120 000 pyo., a 3a Bce Bpems 1 200 000
py06. BaTOoM ciiydae B coriameHWH MOXKHO YCTaHOBUTH, YTO
cymma 1 200 000 py6. BeImIaunBaeTcs ogHOM cyMMoi. Emie oaux
BapUaHT — OTEI[ MPEIOCTABIISICT B CUET BBITUIATHI CYMMBI JIOJIO B
KBapTUPE aHAJOTHYHON CTOMMOCTH. B 3TOM ciydae TiaBHOE
MIPUHTH K B3AaUMHOMN JOTOBOPEHHOCTH.

Brei6op mopsjaka oriaTtel aJMMEHTOB 3aBUCHT TOJIBKO OT
ynoOctBa ctopoH. Ecnu aeHbru 3a4ucisitoTcss Ha OaHKOBCKUMN
CYeT, BXXHO yKa3aTh B HA3HAYCHHH TUIATEXKA, YTO ATO A TMMEHTHI.

Takoii cmoco® ymoOHee TMOTOMY, YTO BCErJa MOXKHO
MPEJICTAaBUTh TOJNTBEPXKJIAIONINN JIOKYMEHT — BBIACKY TI0
O0aHKOBCKOMY cuety. [Ipu mepenade JeHer HATMIHBIMU B Ka4eCTBE
MOATBEPXKICHUS HEOOXOJMMO COCTaBIISATh PACIHCKY, MpPUYEM
JenaTh 3TO KaXAbld pa3, NpH KaXIOW Tmepenaye ICHEKHOU
cymMbl. Pacnucky o mepenaue  alMMEHTOB — MOJMHCHIBAET
MoJIyJaTelib, a 3a0upaer cede TIaTeIbIIuK.

KoHTpoJibHBIE BOIPOCHI

1. DBomrOIMsT  3aKOHHOTO pPEXKHMMa HMYIIECTBA CYINPYroB
B POCCHUICKOM TIpaBe.

2. IIpaBo o0O0mmieil cOBMECTHONH COOCTBEHHOCTH CYNPYTOB B
aCrMeKTe COOTHOIIEHUS HOPM CEMEWHOr0 U TPakKIAHCKOTO
3aKOHOJATEIbCTBA.

3. OcobeHHOCTH BIIAJICHUSI, TOJB30BAHUS U PACTIOPSHKEHUS
OTIIENbHBIMU BUJAMH MMYILECTBA, HaXOJsIlerocs B 0Omel
COBMECTHOM COOCTBEHHOCTH CYIPYTOB.

4. Pazgen o0riero UMyIecTBa Cynpyros.

5. Briusinue pactopxenus Opaka Ha OU3HEC MPEIIPUITHS.

6. JKunuuasle mpaBa HECOBEPIIEHHOIETHHX.

7. [IpoGneMbl  JOTOBOPHOTO  PETryIUPOBAHHS  CEMEHHBIX
OTHOIIEHHU.
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I'JIABA 4. TIPOBJEMbBI OTBETCTBEHHOCTH
B CEMEMHOM IIPABE

4.1 IlonsAiTHe U MPU3HAKHU CeMeITHO-TIPABOBOM
OTBETCTBEHHOCTH

OnnuM U3 HamboJiee TUCKYCCUOHHBIX B JIOKTPUHE CEMEHHOTO
IpaBa SIBJISETCS BOIPOC O CEMEMHO-IPABOBOM OTBETCTBEHHOCTH.
[IpotuB BBIAENEHUA CEMEWHO-NIPABOBOM OTBETCTBEHHOCTH B
Ka4yeCcTBE CaMOCTOSITEILHOTO BHUA FOPUINYECKON
OTBETCTBEHHOCTH BbICTynaloT M. B.  Antokonsckas, O.E.
Penerea, C.II. I'pumaes, P.®. Tapunos. Ilogxoma o
CaMOCTOSATEIBHOCTH CEMEMHO-TIPaBOBOM OTBETCTBEHHOCTH
npunepxkuBatorcs  A. M. Hewaea, H.C. Maneun, [O. ®.
becnanos.

B kauectBe apryMeHTOB Jyisl BBIJCIEHUS CEMEHWHO-TIPABOBOI
OTBETCTBEHHOCTH KAaK CaMOCTOSTEIBHOIO BHJAa IOPUIUYECKON
OTBETCTBEHHOCTH MPUBOJAT YCTOSIBIIEECS B HAy4yHOM cpene
MHEHHE O CAMOCTOSITEJIbBHOCTH OTPACIU CEMEHHOT0 IIPaBa, a TAKXKE
HaJIU4Yue CHeuu(PUUecKUX XapaKTepPUCTUK CEMEWHO-TIPaBOBOM
OTBETCTBEHHOCTH, OTJIMYAIOIINX €€ OT UHBIX BUJIOB IOPUIUYECKOMN
OTBETCTBEHHOCTH. K uHciy 0COOCHHOCTEH CEeMEWHO-IPaBOBOM
OTBETCTBEHHOCTU OTHOCST CIIEAYIOILINE:

— CyObEKTOM CEMEIHO-TIPaBOBOM OTBETCTBEHHOCTH MOKET
SBJIATHCS TOJIBKO CYOBEKT CEMEWHOTO MPaBOOTHOLIEHUS, B PaMKaXx
KOTOPOTO OBLIO JOMYLIEHO HapyleHue’;

— OTHOLLIEHUSI CEMEWHO-TIPaBOBOMl OTBETCTBEHHOCTH MOTYT
OBITh YpPEryIUpPOBaHBI HE TOJIBKO CEMEHHBIM 3aKOHOIATENLCTBOM,
HO ¥ JIOTOBOPHBIM IyTeM?;

! 3pemnuroponckas H. ®. CemeifHoe NpaBoHApYLIEHHE KAaK OCHOBAHME
ceMeNHHO-TIpaBoBOH oTBeTCTBEHHOCTH // Poccniickuii cymps. 2010. Ne 12. C. 13-17.

2 Ypueposa JI. E. CeMeliHO-nIpaBOBasi OTBETCTBEHHOCTb B CEMEHHOM
npase // CemeliHoe n >xunumHoe mpaBo. 2005. Ne 1. C. 24,
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— MEpPbl CEMEMHO-NIPAaBOBOM OTBETCTBEHHOCTH HMEKT Kak
MIMYIIECTBEHHBIH, TaK ¥ JUYHbIH HEMMYIIeCTBEHHbIH XapakTep .

Takum  oOpazoM,  ceMEHHO-TIpaBOBas  OTBETCTBEHHOCTh
npencTaBisieT  co0OM  CaMOCTOSATENBHBIA  BUJA  FOPUAMYECKON
OTBETCTBEHHOCTH, 3aKJTFOYArOLIUICS B IIPUMEHEHUHU K

MPAaBOHAPYIIUTENIO, CYOBEKTy CEMEHHOrO TPABOOTHOIICHUS, Ha
OCHOBaHMH 3aKOHa WJIM JIOTOBOPA MEp JIMYHOIO U MMYIIIECTBEHHOIO
XapakTepa.

Lenu, 3a0auu u ghynkuyuu cemeiino-npagoeoii
omeemcmeeHHocmu

Bompoc o memix u  QyHKUMSIX ~— ceMeHHO-TIpaBOBOM
OTBETCTBEHHOCTH ObUT JeTalibHO paccMoTpeH B paborax C. O.
Kapu6sn®. Tak, K HelsIM CeMeiHO-TIPaBOBOK OTBETCTBEHHOCTH, MO
MHEHUIO UCCIIEIOBATEIS, OTHOCSATCS CIIETYIOIIHE:

—MOOY)KJIEHNE YJIEHOB CEMbH OCYIIECTBISITH CEMENHbIE MpaBa
Y UCTIOJIHATh  CeMeWHble OOS3aHHOCTH COIVIACHO HOPMAaTHBHBIM
Y MOPaJIBHBIM TPEOOBAHUSIM;

—3alUTa CYOBEKTHBHBIX IIpaB W HWHTEPECOB CYOBEKTOB
CEMEMHBIX TPABOOTHOLIECHHIA;

— NpeAyNpexKACHUE CEMEHHBIX MPAaBOHAPYILICHUH;

— HaKa3aHWe JIIIA 32 COBEPILEHUE CEMEHHOTO MTPaBOHAPYILICHHUS;

— BOCCTaHOBJIEHHE HAPYIIEHHBIX CEMEHHBIX OTHOLICHHIA.

Ilemn ceMeitHO-PaBOBOM OTBETCTBEHHOCTH PEATM3YIOTCSl Yepe3
MIPUCYILIUE JAaHHOMY BHJY FOPUIMYECKON OTBETCTBEHHOCTH (DYHKITHU.
B Hayke OTCyTCTBYyeT eIMHOE MHEHHE OTHOCHTENBHO (DYHKIIMI
CeMeiHO-TIpaBoOBOIt OTBETCTBEHHOCTH. Opnnako HanOoree
pacnpoCTpaHEeHHOM SIBISIETCS TOYKA 3PEHUSI O TOM, YTO JUISi CEMEIHO-
MIPaBOBOM  OTBETCTBEHHOCTH XapaKTEPHbl BCE  TPAAUIMOHHBIC

! Typycosa O. C. CeMmeiino-npaBoBas OTBETCTBEHHOCTh B Poccuiickoii
denepanun U 3apyOSKHBIX TOCYIapCcTBax . aBToped. AMC. ... KaHI. IOp. HayK.
M., 2011. C. 12-13.

2 Kapubsn C. O. CeMeliHO-IpaBOBasi OTBETCTBEHHOCTB: CYIIHOCTh H
MIPaBOIIPUMEHEHNE O 3aKoHonmaTenbcTBy Poccmiickoit ®Peneparmm @ auc. ...
KaHJ. fopun. Hayk. M., 2017. C. 100-115.
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(YHKLIMH IOpPUIMTYECKON OTBETCTBEHHOCTH. Takum 00pa3oM, ceMerHo-
IIpaBoBasi OTBCTCTBCHHOCTD BBITIOJIHACT PErYJIITUBHYIO,
IIPEBEHTUBHYIO, BOCCTaHOBUTEIBHYIO, KaparenbHyIo U
BOCIUTATEIBHYIO (DYHKIIWHL.
4.2 CeMeiiHO-IpaBOBasi OTBETCTBEHHOCTH B COOTHOILIEHUH
¢ MHBIMH BHIaMH IOPHANYECKOii 0TBETCTBEHHOCTH
3a ceMeiiHble MPaBOHAPYLIEHUS

B cniydae Hapyiienus mpaB U 3aKOHHBIX HHTEPECOB CYOBEKTOB
CEMEHHBIX OTHOIIEHUU MOTYT OBITh TPUMEHEHBI Pa3INYHBIC BHJIbI
IOPUANYECKON  OTBETCTBEHHOCTH.  OJTO  OOYCIIOBIUBAETCS
pa3HOOOpa3ueM CEeMEWHBIX IMPABOOTHOIICHUH, 0O0s3aHHOCTEH,
JeXalMX Ha WX cyObekTax. Paznuuus B mpupone M XapakTepe
MPaBOOTHOILIEHUI BIMSIOT HAa CTENEHb KOHTPOJSI CO CTOPOHBI
rocyJapcTBa 3a MX OcCylecTBIeHHeM'. 3a HapylleHHe ceMeHHbIX
mpaB MOTryT OBbITb TNPUMEHEHBl MEpbl CEMEIHO-IIPaBOBOMH,
YrOJIOBHOM,  aAMUHUCTPATUBHOM W  Tpa¥IaHCKO-TIPABOBOM
OTBETCTBEHHOCTH. C y4eTOM 3TOT0 3aKOHOJATENh YCTaHABIMBAET
muddepeHIIUpOBaHHbBIE COCTABBI MPABOHAPYIIICHUS.

B cemeiiHOM 3aKOHOJATENBCTBE COJAEPKATCA HOPMBI,
MpelycCMaTpUBAIOIME BO3MOXKHOCTh TPUBIICUCHUSA JIHMIA K
Pa3IMYHBIM BUJAM IOPUINYECKON OTBEeTCTBEHHOCTH. Hampumep, B
cootBeTcTBUU ¢ a03. 3 m. 1 cr. 65 CK P® ocymecrBieHue
POIUTENbCKUX IpaB B yliepO ImpaBaM M MHTEpecaM JIeTeil Bieder
YCTaHOBJICHHYIO 3aKOHOM OTBETCTBEHHOCTh. [Ipu 3ToMm 1. 4 ct1. 70
CK P® ycranaBnuBaeT 0O0s3aHHOCTH CyJa, pacCMaTpPUBAIOILIETO
JIeNI0 O JIMIICHUH POJUTENBbCKUX MpaB, YBEJOMHTH MPOKypopa B
ciydyae OOHapyXeHHS B JCHCTBHSIX pPOAMUTENCH MPU3HAKOB
YrOJIOBHO  HAKa3yeMoro JesHUsA. AHaIM3 [epPEUUCICHHBIX
MOJIOKEHU TO3BOJISIET CAENaTh BBIBOJ O TOM, YTO CTaOMIIBHOCTD
CEMEHHBIX MPABOOTHOIICHHWH oOecreunBaeTcss HE  TOJBKO

! Cupoposa C.A. Bompochl IpUMEHEHHMs Mep IpakIaHCKO-IPaBOBOM
U CeMEHHO-TIPaBOBOI OTBETCTBEHHOCTH B CEMEHHOM IpaBe : aBToped. AwC. ...
KaHJ. fopua. Hayk. Bonrorpan, 2007. C. 10.



CEMEMHO-NIPaBOBOM, HO W HHBIMU BUJAMH HOPUIUYECKOUN
OTBETCTBCHHOCTH.
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OcHosanus npumeHeHus K CeMeHblM RPAGOOMHOUIEHUAM
CeMelIHO-NPABo6oIll OMEEMm CmEeHHOCMU, ZPANCOAHCKO-RPABOBOU
(umyuyecmeenHoil) omeemcmeeHHOCmu,
AOMUHUCMPAMUBHO-NPABOBOI ONEEHCIEEHHOCU,
Y207106HO-RPABOBOU OMEEM CHIEEHHOCHU; NOPAOOK RPUMEHEHUA

[lorepneBmiuM HM  NOpPABOHAPYLIUTEIEM B CEMEMHBIX
OTHONICHUSIX SIBJISIETCS WIEH CeMbU. PoauTeNnu OTBETCTBEHHBI
nepen CBOUMH HECOBEPUICHHOJIETHUMU JETbMH,
COBEPIICHHOJIETHUE TPYIOCHOCOOHbIE JI€TH — Tepe]] CBOUMU
HETPYAOCHOCOOHBIMU  POJUTENAMM; CYOPYTH — JApYyr I[epej
apyrom; 0aOymiku (JenyliKu) — nepel BHYKaMU; BHYKH — IEpej
0a0ymkamMu (IenylikaMH); MAachlHKM (Magdepuipl) — Iepen
otTunmMamu (Mauexamu). [Ipu 3TOM crieayer OTMETHTb, YTO MAJIs
NIPUMEHEHUS Mep CEMENHO-TIPABOBOM OTBETCTBEHHOCTHU
KIIFOYEBBIM TPU3HAKOM JUIsI OTHECEHUS K UJeHaM CEMbU He
SBJIICTCS IPOKUBAHUE HA OJHOM >KMIIIUIOLIA/IN U BeIEHUE 00IIEero
xo3giicTBa. Kpyr naui OTBETCTBEHHBIX JApPYr TNEpel APYrom
CTPOUTCSI HA KPOBHOPOJICTBEHHOM CBSI3W, HA OpadyHOW CBSI3W U HA
OCHOBAaHUU MPUHATHS AeTed Ha BocnuTanue. Hapymus npasa niuu
OXpaHsEeMble 3aKOHOM HMHTEPECHl YJI€HAa CEMbH, BUHOBHBIN
IIPUBJIEKACTCA K CEMEHHO-IIPAaBOBOM OTBETCTBEHHOCTH. Taxxke
OTBETCTBEHHOCTb B CEMEHHBIX OTHOILEHUSAX BCETAA BBITEKAET U3
y)K€ CYLIECTBYIOILErO IPAaBOOTHOLIEHUS M HE MOXET ObITh
pe3yabTaTOM MOBEJCHHUS JIHLI, HE YJacTBYIOIIUX B HeM. O01acTbio
BO3MOYXHOI'O IIPUMEHEHHUS CEMEWHO-IPAaBOBOM OTBETCTBEHHOCTH
ABJIAIOTCSL ~ HEUMYILIECTBEHHBIE M CBSI3aHHBIE C  HHUMHU
MMYIIIECTBEHHbIE OTHOIIECHUS, BO3HUKAIOIIME U3 Opaka, pojACTBa,
YCBIHOBJICHHUS, IPUHATHS E€TEH HA BOCIUTAHUE B LEJSAX CO3AaHUS
ceMbH’.

! Taraesa C. H. OOBEKT U CYOBEKT MPABOOTHOUIEHHS CEMEHHO-TIPABOBOI
otBercTBeHHOCTH // BectHuk Ilepmckoro yHuBepcurera. FOpuandeckne HayKH.
2014. Ne 2. C. 141.
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OCHOBHBIM KpUTEPHEM OCYLIECTBJIEHUSI POAUTEILCKUX IpPaB
1 00s3aHHOCTEH  sBNSIETCS  OOECIeueHUE WHTEPEeCOB JIeTEH.
[Ipu ocyiecTBIEeHUH POAUTENBCKUX IMPaB POJUTENN HE BIPaBE
MPUYUHATH Bpe PU3NUECKOMY U IICUXUYECKOMY 3/J0POBBIO JETEH,
WX HPAaBCTBEHHOMY pa3BuTHi0. CrnocoObl BOCIHUTaHUS JeTel
JOJDKHBI  MCKIIIOYATh TPEHEOPEKUTETBHOE, KECTOKoe, Trpyodoe,
YHIDKAOILEe YeJI0BEYECKOE JIOCTOMHCTBO oOpaiueHue,
OCKOpOJieHMe WJIM 3KCIUlyaTaluio JeTed. 3a HapylleHue
POIUTENISIMU CBOUX OOS3aHHOCTEM YCTaHOBJIEHA OTBETCTBEHHOCTD
B CEMEHHOM, TPaXJIAaHCKOM, aJMUHUCTPATUBHOM H YTrOJOBHOM
3aKOHOJATEIbCTBE.

Tak, CeMeiHBII KOJEKC YCTaHABIMBAET OTBETCTBEHHOCTH 3a
BBIIICTIEPEUNCIICHHbIE HapyIIeHUs B BHUJAE JIMIICHUS WU
OTpaHMYEHUSI POJUTENBCKUX MpaB, 3a HAPYUIEHUE AIMMEHTHBIX
00s3aHHOCTEN — B3bICKAHME HEYCTOWKM, a TaKKe MPHUMEHSETCS
OTBETCTBEHHOCTh B jpyrux ¢opmax. Cratbs 5 CK P® mnpsmo
paspelaeT NPUMEHEHHE TIPaXIAHCKOIO 3aKOHOAATEIbCTBA IO
AQHAJIOTMM K OTHOILICHUSAM MEXKIy UWICHAMH CEMbH, €CIH 3TH
OTHOILICHHUS HE YPETyJINPOBaHBl CEMEHWHBIM 3aKOHOJATENbCTBOM
WIM COINIALIEHUEM CTOPOH U OTCYTCTBYIOT HOPMBI I'DaXKJIaHCKOIO
IpaBa, NPAMO PETYIUPYIOLIME YyKasaHHble oOTHoweHus. llpu
HEBO3MOKHOCTU peaiu3auuud aHajmoruu 3akoHa cr. 5 CK PO
Ipe/ularaeT ONpeAessATh MpaBa M OOS3aHHOCTH UYIEHOB CEMbH B
CHJIy aHAJIOTMM IIpaBa UCXOAs M3 OOLIMX Hayajd M MPUHIMIIOB HE
TOJIBKO CEMEHHOI0, HO U I'PaXJIaHCKoro npasa. OJHaKo, HECMOTPS
Ha HaJWYME YKa3aHHBIX HOPM, B IIPAKTUKE MOXHO BCTPETHUTH
OTPULATEIIBHOE OTHOLIEHUE CYAOB K J0BOAAM O IIPUMEHEHUU
IPaXIAHCKO-IIPABOBBIX HOPM [0 AHAJIOTUM K CEMEHHBIM
oTtHomeHusIM. Tak, BepxoBHusblil cyn PO oOpaTun BHUMaHHE, YTO
HE JIOIyCKAaeTcs yMEHbLIeHWEe Ha ocHoBaHuu cr. 333 'K PO®
UMIIEPaTUBHO ycTaHOBJIEHHOro B 1. 2 cT. 115 CK P® pasmepa
CIEIMAJIBHOM MEpbl CEMENHO-ITPAaBOBONM OTBETCTBEHHOCTH B BHUJE
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HEYCTOWKM 32 HECBOEBPEMEHHYIO YIUIATy JIHMIIOM AJIMMEHTOB IO
pemenuio cynal.

Konexc Poccwuiickoit ®enepanuu 00 agMHUHHCTPATUBHBIX
npaBoHapymenusix (nanee — KoAIl) comepxkut kpaiiHe Maio
COCTaBOB, OOBEKTaMH B KOTOPBIX SIBISIOTCA  CEMEHHBIC
OTHOIIEHHUS: 3TO CT. cT. 5.35 («HeucnonHeHnue poautensMu wiu
WHBIMH 3aKOHHBIMH TPEACTABUTEISIMU HECOBEPIICHHOJICTHUX
o0s3aHHOCTEH 1o COEePIKaHUIO 17§ BOCITUTAHHIO
HECOBEpIIEHHONEeTHUX»), 5.35.1 («Heymmara cpexctB Ha
CoJIep)KaHue JeTed WM HETPYAOCIOCOOHBIX poauTenei»), 5.36
(«Hapymienue mopsiika Wik CpOKOB TPEIOCTABICHHS CBEICHUN O
HECOBEPIICHHOJIETHUX, HYKJAIOIIUXCS B Tepeiadye Ha BOCTUTAHNE
B CEMbIO OO B YUPEKACHUS IJIA JETEH-CUPOT WU ISl JIETEH,
ocraBmMXcs Oe3 momedeHUs poautenei»), 5.37 («HezakoHHBIE
JIEHCTBUS TI0 YCBIHOBIICHUIO (YIOUEPEeHHIO) peOeHKa, Tepeiade ero
MoJ| OrneKy (MOMEYUTENIbCTBO) WM B MPHEMHYIO ceMbio»). Kak
BUJIHO, aJMHUHHUCTPATHUBHAs OTBETCTBEHHOCTh B  YKa3aHHBIX
COCTaBax YCTAHOBJIEHA JIMIIb 332 HEHCIIOJHEHHE OOA3aHHOCTH IO
BOCIIUTAHUIO  JleTel WM COJAEPXKAHMIO  HYKIAIOIIMXCS
POJICTBEHHHKOB, a TAKXKe IS IOJDKHOCTHBIX JHILZ,

Tak, B coorBercTBHH co cT. 5.35 Kopgekca Poccuiickoit
Oenepanru 06 aIMUHUCTPATUBHBIX IPAaBOHAPYILICHUSX (Janee —
KoAIl) HeucnmonHeHWe WM  HEHAIJIEXKAIIEe  HCIIOJHEHHUE
pOAUTENSIMM MM HMHBIMH  3aKOHHBIMU  IPEJICTaBUTEIIIMU
HECOBEPUICHHOJIETHUX o0s3aHHOCTEH 1o COJIEPKaHUIO,
BOCIIUTaHHUIO, OOY4YeHMIO, 3allUTe TMpaB HU  HHTEPECOB
HECOBEPUICHHOJETHUX BJCUET MPEAYNPEkKICHUE WU HAJIOKEHHE
aJIMMHHUCTpaTHBHOrO ITpada B pasMepe OT CTa JIO0 MATUCOT
pyoOneii. BoBneueHne HeECOBEPLIEHHOJETHETO B yIOTpeOIeHHE

! Mukpiokop B. A., Muxkpiokosa I. A. TIpoGnembl npuMeHEHHs

Tpa)XTaHCKOT0 3aKOHOMATENBCTBA 10 aHanoruu // FOpuct. 2016. Ne 4. C. 11-14.

2 Tlypre A.P. AJMMHWCTpPaTMBHas OTBETCTBEHHOCTh B CEMEHHBIX
MIPaBOOTHOIIECHUSX // AIMUHNCTPAaTUBHOE U MyHUIMTIanbHOE mpaBo. 2017. Ne 9.
C. 1
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CIUPTHBIX  HAaUTKOB  WMJIM  OJYPMaHUBAIOIIMX  BEIIECTB,
COBEpIICHHOE  POJMTEISIMA  WJIM  WHBIMH  3aKOHHBIMH
MIPE/ICTAaBUTENSIMM  HECOBEPILIEHHOJIETHUX, COTJacHo cT. 6.10
KoAIl Haka3pIBaeTCs aJMHHUCTPATUBHBIM IITPagoM B pasMepe OT
OJIHO¥ THICAYM MATHCOT JI0 TPEX ThICAY pybeii’.

VYronoBHas OTBETCTBEHHOCTh 32  HEWCIOJHEHHWE WM
HEHaJJIeXalllee MCIOJHEHWE O0S3aHHOCTEH 10 BOCIUTAHUIO
HECOBEPIIEHHOJIETHETO POJAMTENIEM MM MHBIM JIIIOM, HAa KOTOPOe
BO3JIOKEHBI 3T OOS3aHHOCTH, B OTJIIMYHE OT aIMHHUCTPATHBHOMN
HACTYIIaeT, €CIM Ha3BaHHBIE MACSHUS COCAMHEHBI C IKECTOKHM
oOparienueM ¢ HecoBepiieHHoJaeTHUM. CormacHo cT. 156 YK PO
OHM Haka3bIBaroTCs mTpagoM B pazmepe 1o 100 Teic. pyd. win B
pa3Mepe 3apabOTHOM IUIaThl WJIM MHOTO J0XOJa OCYKIEHHOTO 3a
MepuoJ A0 OJHOTO To/1a, 00 00s13aTeTbHBIMU pab0TaMH Ha CPOK
1o 440 4, OO WCIPaBUTEIBHBIMH PAa0OTAaMH Ha CPOK JIO JBYX
ner, MO0 NPUHYAUTENbHBIMH pabOTaMM Ha CPOK JIO0 Tpex JeT
C JIMIIEHUEM IpaBa 3aHUMATb OIPEAEICHHbIE IOJKHOCTH WM
3aHUMAaTbCs ONPEAEICHHOMN NEATEIbHOCThIO Ha CPOK JI0 MATH JIET
uu 0e3 TaKOBOTO, JTMOO JIUIIIEHUEM CBOOOIBI HA CPOK JIO TPEX JIET
C JMIIEHHEM IIpaBa 3aHUMATh OIpPEJENICHHbIE JOJDKHOCTU WIIH
3aHUMATbCs ONPEAEICHHON NesATEIbHOCThIO Ha CPOK JIO IATH JIET
Wi 6e3 TaKOBOr o2,

Ilo olmmemy IIPABUITY Bpel, PUYMHEHHBIN
HECOBEPLICHHOJIETHUMHM  JIeTbMM,  BO3MeEIIaeTcss  00OMMHU
POIUTENSIMU HE3aBHCUMO OT TOTO, IPOXKUBAECT JIM POJUTENb
COBMECTHO C PEOCHKOM M IPUHHUMAET JIM peallbHOE y4acTHE B €ro
BOCIUTaHHH. OOsi3aHHOCTH MO BO3MEILICHHUIO  Bpena,
IPUYMHEHHOTO HECOBEPILIEHHOIETHUMHU JI€TbMH, COXPAHSIOTCS U B
TOM cily4ae, Korja o0a poauTelis WK OAWH U3 HUX ObUIM JIUILEHBI

1 Konekc Poccuiickoii denepanyu 00 aIMUHUCTPATUBHBIX

npaBoHapyIIeHnsx : demep. 3akon ot 30.12.2001 / C3 Pd. 2002. Ne 1 (4. 1).
Cr. 1.
2 VronoBHelii kojmekc Poccwmiickoii Memeparmm :  Qenep. 3aKOH OT
13.06.1996 // C3 P®. 1996. Ne 25. Ct. 2954.
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poauTtenbekux npas. OgHako, kak cienyet u3 ct. 1075 'K PO, na
poauTeIid, JIMIICHHOT' O POAUTECIBCKUX IpasB, cyn MOXKCET
BO3JIOKUTb OTBCTCTBCHHOCTH 3a BpPCIA, HpI/I‘II/IHeHHI)II\/JI €ro
HECOBEPIICHHOJCTHIM pPEOCHKOM B TEYCHHUE TpeX JIET IOoCIe
JIMIICHUA POAUTCIIA POAUTCIIBCKUX IIpaB, €CJIM TIOBCACHHC
peOeHKa, TMOBIIEKIIee MPUYUHEHUE BpPEIa, SBHUIOCH CIEACTBHEM
HEHAJIEXKAIIET0 OCYIIECTBIICHHS POJUTENBCKUX OOS3aHHOCTEH .
I[Ipy osTOoM  poauTenb  MOXKET  ObITb  OCBOOOXKAEH  OT
OTBETCTBEHHOCTH, €CIIH TI0 BHUHE JPYroro pOJUTENs] OH ObLI
JUIICH BO3MOXXHOCTH BOCIIUTBIBaTh peOCHKa MO0 B CHITY
00BEKTUBHBIX IMPpUYUH HC MOI' €TO BOCIIUTHIBATH (HaHpI/IMCp, n3-3a
JUTHTEBHOM 60e3Hn)?,

[Ipy BO3MemIEHMM pOAUTENSIMH Bpela, HNPUYHMHEHHOTO
HCCOBCPIICHHOJIETHUMU OC€TbMU, )IeﬁCTBYIOT TC KC IIpaBHJIa, 4YTO
U TOpU B3bICKAaHUM MO o00s3aTenbcTBaM cynpyros. [pyrumu
CJIOBaMH, B3BICKAaHUE MOXKET OBITH OOpAIIeHO Kak Ha olIiee, Tak 1
Ha JIMYHOE MMYILECTBO CYNPYroB U CYNPYTH pacCMaTpUBAIOTCS B
KauecTBE COTMAAPHEIX JTOKHUKOB®,

4.3 Peanu3auusi U Mepbl ceMelHO-TTPABOBOIi 0TBETCTBEHHOCTH

OtcyrcTBME €IMHOM Hay4HOM M NIPaBONPUMEHHUTEIBHOU
MO3UIMU B OTHOIICHUU TOHATUS M IPABOBOM MPUPOABI, LEJICH,
(G YHKIIMNA, TPUHIIUIIOB, OCHOBAHUH, CTaJIMA MPUMEHEHHS CEMEHHO -
MIPaBOBOM OTBETCTBEHHOCTH HEraTHBHO CKa3bIBAETCS HA MIPABOBOM

1 I'paxxmanckuii komeke Poccuiickoit @eneparm. Y. 2 : demep. 3aK0H OT
26.01.1996 // C3 P®. 1996. Ne 5. Cr. 410.

2 O npuMeHEHMM ~ CyIaMH  TPQKIAHCKOTO  3aKOHOIATENbCTBA,
PErYIUPYIONIET0 OTHOUICHHS MO 00S3aTeNbCTBAM BCICACTBHE NPUYMHEHHS
BpeAa JKW3HM WIM 3[0pOBbIO rpakianumHa : [locraHoBienue Ilnenyma
Bepxosroro cyma P® ot 26.01.2010 // bronmnerens BepxoBHoro cyma P®. 2010.
Ne 3.

3 Tpumaes C. II. ITocrateiiHblii komMMeHTapuil k CeMeiHOMY KojeKCy
Poccuiickoit @eneparm, 2017 [Dnexrponnsiii pecypce] // CIIC «Koncynbrant
Irocy. Pexxum moctyma: http//www.consultant.ru.
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pETYIUPOBAaHUM OpAaYHO-CEMEHHBIX OTHOIICHUH U B IICIIOM
CHIDKaeT d3((EKTUBHOCT, €€  MPABONPUMEHEHHUsS,  CIyXKHT
NpEmsTCTBUEM JJIsl  CcoBeplIieHcTBOBaHUA HopM  CemeitHoro
kojaekca Poccuiickoii @enepanu 1 CEMEMHOTO 3aKOHOJATENBCTBA
B uenom. OrcyrctBue B CemeiiHoM Kojaekce Poccuiickoit
Qenepanuy  YETKUX ~ ONPEACICHUM  NOHATHM  «CeMEMHOE
[IpaBOHAPYIIEHHE»,  «CEMEWHO-NIPaBOBas  OTBETCTBEHHOCTHY,
«BUBl CEMEHWHO-TIPABOBOM  OTBETCTBEHHOCTH» MPHUBOJHUT K
3aTpyJHEHUSIM B TOJKOBAaHUU HOPM CEMEMHOTO 3aKOHO/1aTEeIbCTBA,
omuOKkaM B CyneOHOW MpakTHKE, 3JI0YHOTPEOJIEHUIO IPAaBOM
HEMOCPEJCTBEHHBIMU YYaCTHUKAMHU CEMEIHBIX IPaBOOTHOLLIEHU,
paspyIEeHUIO ceMEHHBIX NPaBOOTHOMIEHHIA!,

Cemeiinblii konexkc P® ycranaBnuBaer cienyromue (HOpMbl
OTBETCTBEHHOCTH:

— JIMIIEHUE POJIUTENbCKUX MIPAB;

— OTPaHUYEHUE POJUTENNBCKUX MPAB;

—oToOpanne peOeHKa Oe3 OrpaHWYCHUS WU JIUIICHUS
POAMTENBCKUX MPAB.

Haunbonee pacmnpocTpaHEeHHOW CAaHKIIMEH SIBISETCS JUIIICHUE
POAMTENBCKUX MPAB.

JlumieHue pOIUTENBbCKMX TMpaB — O3TO KpailHsas Mepa
OTBETCTBEHHOCTH, KOTOpasi TNPUMEHSETCS B HCKIIOYUTEIbHBIX
ciIydasx 3a COBEpIICHUE POUTENSAMHU BUHOBHOTO

[IPAaBOHApYIIEHNUs B OTHOLIEHMM cBouxX JeTed. OraenbHbIE
9JIEMEHTBHI JIMIIEHUS POJAUTENILCKUX IIPaB MOKHO HaWTH B
JOPEBOJIOIIMOHHOM ~ 3aKOHOJIATENIbCTBE, KOTOPOE HE  3HAJO
MHCTUTYTOB JIMIIEHHUSI WMJIM OrPAaHUYEHUS POIUTENbCKUX IIpaB.
Ponutenbckas BiacTe Obula Oe3ympedyHa M IpeKpalianach
€IMHCTBEHHO €CTECTBEHHOW CMEPTBHIO WM JIMIIEHHEM BCEX IpaB
COCTOSIHUS, KOT/Ia €T HE CJIENOBAIM B CCBUIKY 3a POJIUTEIISAMH.
Hu coBepiieHHBIi BO3pacT, HM BCTyIUIeHME B Opak, HHU
XO34WCTBEHHAsT MM CIIy)KeOHas HEe3aBUCHUMOCTb JUTATH, HHU

! Kapu6su C. O. CemeiiHO-NIpaBOBasi OTBETCTBEHHOCTh : CYIIHOCTH M
npaBoripuMenenne : MoHorpadus. M. : FOctummadopm, 2018. C. 18.
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TSDKKOE TIPECTYIUICHHE POAMTENEH (€CIM OHO He BIIEKJIO 3a COO0M
JUIIEHUs] BCEX IIPaB COCTOSIHWA), HU OYEBUAHAS ONACHOCTh OT
POAMTENILCKOM BJIACTH I JETEHM HE IOpa)kaau 3TOW BIIACTH.
31ech CKas3bIBaJCs MaTpUapXajbHbIl B3IJIAJ Ha 3HAYEHHUE
POIHUTENHCKOTO aBTOpHTETA .

Kak nHakazanue nans poauTenedl UX BIAcTb IPEKpalanach
B ClIy4a€ OCTaBJEHMSI CBOUX JIeT€H, CBOJHUYECTBA JOYEpU U
KPOBOCMEIIEHUS! MPHU BCTYIUIEHWU OTLA WM MaTepu BO BTOPOU
Opak, 3710ynoTpeOICHUS POIUTETHCKOM BIACTHIO.

[IpaBoBasi CyIIHOCTb JMILIEHUS POJUTENBCKUX MPaB COCTOUT
B MIPEKpaIlleHUH POAUTEIBCKUX OTHOLLIEHUH (IIpaB 1 00sS3aHHOCTEN
B OTHOILIEHHUSX MEXIY POIUTENIIMH M JI€TbMH), 32 HEKOTOPHIMU
UCKITIOYSHUSIMHU.

YcnoBusiMu MPUMEHEHUSI TAKOH OTBETCTBEHHOCTH SIBJISTIOTCS:

1) npemycmorpenHoe ct. 69 CK P® mnpaBoHapyiieHue
poIUTENEH MO0 OTHOLIEHHUIO K PEOCHKY, @ B HEKOTOPBIX CIydasx —
IPYTUX CBOUX JeTeld uiau cymnpyra B (opMme ACUCTBUA WM
0e3IeiCcTBHUS;

2) BUHOBHOE JICSHHC;

3) HapymIUTeIh HE JHUIICH IeeCIIOCOOHOCTH (HeAeeCTIOCOOHBIH
MO’KeT OBITh OIPAaHUYEH B POJIUTEIBCKUX PaBax);

4) peGEHOK HE IOCTUT COBEPILIEHHOIETHS.

Henb3st numute poaMTenbCKUX IpaB B OTHOLIEHUM e€lIe He
pOIUBIINXCA JETEeH.

OcHoBanus ISt JUILIEHUS POAUTENBCKUX paB
npenycmotpersl B cT. 69 CK P® u paswsicHenst B m. 11, 12
[Toctanosnenus [lnenyma BepxoBroro cyna P® ot 27.05.1998 Ne
102, a Ttaxxe B Ilocranosnenuu Ilnenyma BepxosHoro cyma P®

! Zaroposckuii A. U. ®parment kuuru «Kypc cemeiiHoro mpasay» //
Cewmeiinoe u xunuiHoe npaso. 2006. Ne 3. C. 30.

2 O npuMeHeHWH CyJaMH 3aKOHOJATENLCTBA TPH Pa3pENIEHHH CIIOpOB,
CBSI3aHHBIX C BOCIIUTAHHEM JieTel : noctaHoBieHne [lnenyma BepxoBHoro cyna
P® or 27.05.1998 // bronnerens BepxoBroro cyna PD. 1998. Ne 7.
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Ne 44 or 14.11.2017 (m. 1, 13, 14, 16, 17)t. Kak npaBujIo, Ha
MIPaKTUKE 0JIHOBPEMEHHO UMEIOT MECTO HECKOJIbKO
HIDKETIEPEYUCIICHHBIX OCHOBAHUM.

1. YkioHnenue poauTenel OT BBINOJHEHUS POIUTEITHCKUX
obs3anHOCTEH. OMHO W3 CaMBIX PACHPOCTPAHCHHBIX OCHOBAaHUH
BBIpAXKACTCSI B OTCYTCTBMU 3a00ThI O HPAaBCTBEHHOM W
(bu3HUecKoM pa3BUTUU JeTed, 00 WX OOydeHWH; B YHUCIIC TaKHX
OCHOBAaHUM TaKXe OCTaBJEHHE JeTell 0e3 MpucMoTpa, 3JIOCTHBIN
HeryiaTeX amuMeHTOB. O 3JI0CTHOM XapakTepe YKIOHEHHUS OT
yIUTaThl ~ QJIUMEHTOB MOTYT  CBHJIETEILCTBOBATh, HAIpPHUMeEp,
HaJu4Me 3aJI0JDKEHHOCTH IO allMMEHTaM, OO0pa3oBaBIIEHCS 10
BHHE TJIATENBINNKA ATAMEHTOB, YIUTAYNBAEMbIX UM Ha OCHOBAHUH
HOTapUaJIbHO  YAOCTOBEPEHHOTO  COTJamieHuss 00  yriaTe
ATUMEHTOB WJIM CyIeOHOTO TIOCTAHOBJIICHHSI O B3BICKAHHH
ATMMEHTOB; COKPBITHE UM JCUCTBUTEIHHOTO pa3Mepa 3apadoTKa 1
(wu) wWHOrO J0X0Ja, M3 KOTOPBIX JOJDKHO TPOU3BOJUTHCS
yAepKaHHE  aJMMEHTOB;  PO3BICK  POAMUTENsS,  OO0SI3aHHOTO
BBIIUTAYUBATh QJIMMEHTBI, BBUIY COKPBITHSI MM CBOEro MecTa
HAX0XJACHUS; PUBJICYCHUE POJIUTEN K aAMUHHCTPATUBHOU WIIU
YTOJOBHOM  OTBETCTBEHHOCTHM 3a HEYIUIaTy CpeICTB  Ha
coaepxanue HecoBepuieHHosieTHero (4. 1 cr. 5.35.1 Koxekca
Poccuiickoi denepanuu 00 aIMUHUCTPATUBHBIX
npaBoHapyIeHusx, 4. 1 c¢t. 157 YromoBHoro konekca Poccuiickoit
denepamun)’. K npumepy, Cya HpUHSI pElIEHHE JIMIIUTH

! O npakTuke NpuUMeHEHHs CyJaMM 3aKOHOJATENLCTBA NPH Pa3peIleHUH
CIIOPOB, CBSI3aHHBIX C 3aIIMTON IPaB M 3aKOHHBIX WHTEPECOB peOeHKa IpH
HETIOCPENCTBEHHOM yrpo3e ero JKM3HM MM 3JI0pOBBIO, a TaKKe IIpH
OrpaHMYCHUH WM JIMIICHUH POJUTENbCKUX IpaB : MOcTaHOBJIeHHEe [lieHyma
Bepxosroro cyma P® ot 14.11.2017 // bronnerens BepxoBHoro cyma P®. 2018.
Ne 1.

2 O mpaKTHKE MPUMEHEHUs CyIaMH 3aKOHOJATENLCTBA MPH Pa3pelleHUH
CIOpOB, CBSI3aHHBIX C 3aIUTON TpaB M 3aKOHHBIX HWHTEPECOB peOEHKa Iph
HETIOCPEJICTBEHHOH yrpo3e €ero JKM3HM WM 370pOBBIO, a TaKke IIpU
OTpaHWYEHUH WIN JIMIICHHN POJUTENBCKUX MpaB : IocTaHoBieHHe IInenyma
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OTBETYMKA POJUTEIHCKUX TMpPaB B OTHONICHHH CHIHOBEH,
MOCKOJIbKY OTBETYMK YKIJIOHSETCS OT BBINOJHEHUS OO0S3aHHOCTEH
POIUTENS, UMEET 33/I0JDKEHHOCTD 110 aTMMEHTaM B 3HAYUTEILHOM
pasmepe, IHMTENbHOE BpeMs HE TNPUHUMAET YYacTHS B
BOCIIUTAaHUHM MAaJlbYMKOB W WX MAaTE€pPHAIbHOM COJIEPKAHWU, HE
NPEINPUHIMAET TMOMBITOK K OOIICHWIO, HE MPOSBISET 3a00THI O
HUX'.

2. OTka3 0e3 yBaKMTENbHBIX TMPUYMH B3ATh CBOEr0 peOCHKa
13 pOJIMIBHOTO JOMa JIM00 M3 MHOTO JIe4eOHOr0, BOCIIUTATEILHOTO
VAPSKICHUS WM W3 JPYrUX aHAJIOTHYHBIX OpraHu3anui. B
KaueCTBE YBaXUTCIBHBIX TPHYUH MOTYT OBITh TPHU3HAHBI
HEBO3MOXKHOCTh 3a0paTh peOeHKa BCIEICTBUE OTCYTCTBHS
YCIIOBUH JUTS IPOKUBAHUSI, POKICHHE peOeHKa OCKEHKOM, JIUIIOM,
HE WMCEKIOIIUM TPaXIaHCTBA, paboThl, W T.. [lpu IWIICeHUN
POIUTENBCKUX TIPaB B CBS3U C TEM, YTO POJUTEIH OTKA3bIBAIOTCS
B35Th peOEHKAa W3 POAWIBHOTO JOMa WM MHOTO JETCKOTO
YUPEXKJIEHUS, CY JOJKEH BBIACHUTH OTCYTCTBUE YBaXKUTEJIbHBIX
npuunH. Tak, [IpuMOpckUM KpaeBbIM CyAOM OBLIO OTMEHEHO
pewenre [lepBOpeUEeHCKOTO PalOHHOTO CyAa O JMIIEHWH OTIa
peOcHKa pPOJUTETBCKMX TIpaB B CBSI3W C TEeM, 4YTO OH 0e3
YBOXHUTENBHBIX MPUYUH HE 3a0HpaeT J0Yb U3 JIETCKOTO JIoMa.
Jloka3aTesnbCTB TOTO, YTO OTBETUYMKY Ipeylaraiock 3a0path 104b
U3 JIETCKOro JIoMa, HO OH OTKa3aicsi, B jnene HeT. OTBEeTYuK
CChLJIAJICS Ha TO, YTO OH HE UMEET BO3MOKHOCTH 3a0paTh peOeHKa,
TaK KakK €ro ceMbs U3 ISATH YeJIOBEK MPOKUBAET B OJJHOKOMHATHOU
KBapTUpE, a MPOKUBAHUE JOYEPHU OTIEIHHO B KUJIOM MOMEIIECHUH,
Ha KOTOpOE€ OHAa COXpaHseT MpaBo, B CHJIy €€ Bo3pacTa
HEBO3MOXXHO. [IpencraBienHoe OTZIeJIOM o0pazoBaHus
aJIMUHHUCTpAIlMK palioHa 3aKIIOYeHHE 10 pPaccMaTpUBAEMOMY

Bepxosroro cyma P® ot 14.11.2017 // bronnerens BepxoBHoro cyma P®. 2018.
Ne 1.

! AnennsuuorHoe omnpeneneHHe MOCKOBCKOTO TOPOJICKOTO Cyja OT
02.02.2018 mo memy Ne 33-1018/2018 [Dnekrponmsiii pecypc] // CIIC
«Koncymprant [Tnrocy. Pexum mocryma: http//www.consultant.ru.
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CYyIOM BOTPOCY HE COJAEPKAI0 CBEIECHUH O MpHYUHAX, II0
KOTOPBIM OTeI] peOeHKa HEe 3aHUMAETCS €r0 BOCIIUTAHUEM, & TAKKE
0 KUJMIIHO-OBITOBBIX M MATEPHATBHBIX YCIOBHAX OTBETUMKA .

3. 3noynoTpebacHre CBOMMH POIAUTEILCKAMHU IpaBaMHu, T. €.
WCIIOJIb30BAHME ITHX MPaB B yiiepo nHrepecam jaererd. Hampumep,
CO3JaHME  TPENATCTBHA B OOy4YCHHWH,  CKIIOHEHHE K
MOTPOIIAWHNYIECTBY, BOPOBCTBY, IPOCTUTYLHHU, YHOTPEOICHUIO
CHUPTHBIX HATUTKOB WJIM HAPKOTUKOB.

4. XKecrokoe obparenue ¢ neTbMu. Takoe OTHOIIEHUE MOXKET
MPOSIBIIATHECS HE TOJBKO B OCYIICCTBIICHUU POJUTEIISIMA HACHITUS
HaJ JeThMHU JMOO B  TOKYINIEHWH HA WX  IOJOBYIO
HEMIPUKOCHOBEHHOCTh, HO W B TPUMCHCHHH HEIOIMYCTUMBIX
CHOocOOOB  BOCHHTaHHUS, B TIpyOOM, TpeHEOPEeKUTEIHHOM,
YVHIDKAIOIIEM YeJIOBEYECKOe JOCTOMHCTBO OOpPAIEHUH C JEThbMH,
OCKOPOJIEHUM WJIM JKCIUTyaTaruu neredd. Hacwime moxker OBITh,
Kak ¢usznyeckuM, Tak H ncuxudeckuM. llox ¢uznueckum
HAaCWJIMEM  [OHUMAeTCsl  peaJbHOE  WIM  [OTEHUUAaIbHOE
npuynHeHue  (GU3MYecKoro Bpena  (HapylmieHHE  aHATOMO-
(bM3MOJIOTMYECKOM IIEIOCTHOCTH dYenoBeka). [lo xapakrepy OHO
MOXKET BbIpa)aThCsl B HAHECEHUM yIapoB, MM0OOEB, paHEHUH U B
MHOM BO3JCWCTBMM Ha Hapy)KHbIE ITOKPOBBI Tejla 4YelloBeKa
MOCPEJICTBOM TMpPUMEHEHUsl (PU3MUECKON CUJIbI, OpYXKHUs JIHOO
MHBIX MPEIMETOB, )KUIKOCTHBIX, ChITy4uX BemecTB. [lcuxuueckoe
HAaCWJIME€ MOJKET BKJIIOYATh B ceOs MpUYMHEHHE AYIIEBHOW WU
MICUXUYECKON  TpaBMbI, a TaKkKe OrpaHHYEHHE CBOOOIbI
BOJICU3bSIBICHUSA (HE3aBUCUMO OT pEaJbHOCTU HACTYILICHUS
¢usznueckoro Bpena). DPusznueckoe HACHIME U IICUXHUYECKOE
HACWJIME, KaK MPaBUIIO, B3aUMOCBS3aHbI MEXKIY COOOM.

5. XpoHUYECKHI aTKOTOJIM3M WU HAPKOMAaHUS, YTO JOJKHO
ObITh TOATBEPXKICHO MEIUIIMHCKUM 3akitoueHueM. [IpusHaHue
OTBETYMKA OTPAHUYCHHO JIEECTIOCOOHBIM MPHU STOM HE 00513aTENBHO.

! Cemeiinoe mpaso : yuebnuk / b. M. Tonrano, I1. B. KpameHuHHUKOB,
JL. YO. Muxeesa [u ap.]; mox pex. I1. B. Kpamenunaukosa. 3-e u3g., nepepab. u
nom. M. : Craryr, 2016. C. 170.
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6. CoBepllieHHE YMBIIIUIEHHOTO MPECTYIUIEHUS IPOTUB KU3HU
WIHA 3/I0pPOBbSI CBOUX JeTel MO0 MPOTUB >KU3HU WIH 3/0POBBS
Cylpyra, 4To JOJDKHO OBITh YCTAHOBJIEHO IIPUTOBOPOM Cyja.
[Tpu 5TOM opma ymbICTa 3HAYCHHUS HE HMEET.

Ha  mpakruke  peammsanmuss Mep  CEMEHHO-IIPABOBOM
OTBETCTBEHHOCTH MO>KET HOCHUTh KOMIUIEKCHBIM XapakTep, HO
BO3MOKHO [IPUMEHECHUE KaKou-1100 OJIHOU MEpBHI,
MPEeTyCMOTPEHHOM B 3aKOHE, YTO OJHOBPEMEHHO HCKIIIOYaeT
JIEMCTBUE IPYTOM.

Hanpumep, B cyn oOparunoch VYmopaBiieHHE IO OIEKEe U
MONIEYUTENBCTBY C LENbI0 3aIUTHI UHTEPECOB
HECOBEPIIEHHOJIETHETO rpaxkaannHa M. P.

CorynacHO WMeEMOIIMMCA TOKa3aHUSIM CBHUJAETENEH, MaThb
37I0ynoTpediseT CHNUPTHBIMUA HAaNMTKaMH, TEM CaMbIM IOJaBas
nypHoi mpumep cBoeMy pebenky. Kpome Toro, A. H., sBissace
pOIUTENbHULIEH, OocylecTBIsieT npuBiaedenue M. P. k pacnuruio
AJIKOTOJIS.

I[TomoGHsIE NEUCTBUS SIBJISTFOTCS CEpPhE3HBIM
37I0yNOTpeOIeHHEM POIUTENbCKUMU TpaBaMu. MIMeHHO mosTomy
JleHUHCKHI pallOHHBIN CyJ TIpU3HAT TpeOOBaHUS YTIpaBJICHUS 10
OIIEKH BIIOJIHE 3aKOHHBIMU U YAOBJIETBOPUJI UX, IPUHIB PEIICHUE
numuth Math A. H. poaurtenbckux npasl,

Takum oO0pa3oM, JUIIEHHE POIAUTEIBCKUX IPaB BO3MOMKHO
TOJIBKO B CcyneOHOM mopsake. [lena o JHMIIEHUU POAUTETHCKUX
MpaB paccMaTpUBaIOTCA palioHHbIMU cynamu (. 4 4. 1 ct. 23, cT.
24 TTIK P®). TepputopuanbHas MOACYIHOCTh OIpPEIENseTCs
MECTOM KHUTEJIbCTBA OTBETYMKA. JIMa, KOTOphle MOIYT MOJAaTh
3asBJICHUE O JIMLLIEHUU POJUTEIBCKHUX IIPaB, OMPEIENEHBI B II. | CT.
70 CK P®. K HuM oTHOCSTCS:

— OJIMH U3 POAMTENEH HE3aBUCHMO OT TOTO, NPOKUBAET JIU OH
BMECTE C PeOCHKOM;

! Kapu6su C. O. CeMmeiiHO-NIpaBOBasi OTBETCTBEHHOCTh : CYIIHOCTH M
npaBoIpuMenenne : MoHorpadus. M. : FOctummadopm, 2018. C. 92.
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— JIMLa, 3aMEHSIOIIME POAMTENCH: YCHIHOBUTENM, ONEKYHBI,
MIONIEYUTENH, IPUEMHBIE POJIUTEINH;

— IIPOKYpOD;

— IIPEJCTaBUTENN OpPraHOB WJIM OpraHu3alui, Ha KOTOpbIE
BO3JIO’KEHBI 00S3aHHOCTH IO OXpaHe MpaB HECOBEPILIEHHOJETHUX
nereid (OpraHoB ONEKH M TONEYUTEIbCTBA, KOMHCCUH IO JejiaM
HECOBEPILIEHHOJIETHUX, OpraHu3aluuid Ui AETEH-CUPOT U JETEH,
OCTaBIIKUXCS 0€3 MOMeUYEHHsI POJAUTENCH, U APYTHE).

B cyneGHOl mnpakTHKe BO3HMKaJ BONPOC: BIIpaBe JIHU
YIOJHOMOYEHHBIH M0 IpaBaM pebeHka B cyOobekTe Poccuiickoit
denepauuu oOpatutbcs B cyn B MHTEpecax
HECOBEPUICHHOJIETHETO TpakJaHUHA C 3asBJICHUEM O JIHUIIECHUU
OJIHOTO M3 PpOAWUTENEH PpOIUTENBbCKHX TMpaB, €CIU TaKoe
MOJIHOMOYHUE OIpeesieH0 B 3akoHe cyObekra PDexnepanuu?
[Tockonbky mpoleccyalbHOE 3aKOHOJATENLCTBO HAaXOJWUTCS B
HUCKIIOUMTENbHOM  BeneHun  Poccuiickoit ~ ®denpepauuu, a
JeMCTByIOIIee MPOIECCYaIbHOE 3aKOHOJATENbCTBO HCKIIIOYAET
BO3MOJKHOCTH OOpaIieHus1 YIoJJTHOMOYEHHOTO TI0 TIpaBaM peOeHKa
B cyObekTe Deepalil B €yl B UHTEpEcax HECOBEPIICHHOJIETHETO
rpaXXJaHWHA C 3asiBJICHHUEM O JIMIICHHWH OJHOTO U3 POJAUTENEH
POIUTENbCKUX MpaB, TO MEpeyeHb JHIl, YKa3aHHbIX B M. 1 cT. 70
CK PO, sasnsercs I/IC‘IepHI)IBaI-OIHI/IMl.

OO0si3aTeNIbHBIM ~ TIPU PACCMOTPEHHHM ANl O  JIMIICHUH
POIUTENBCKUX TPaB SBISETCS y4acTHE B IPOLIECCe MPOKypopa H
OpPraHoB OIEKH U MOIMEYUTEIhCTBA HE3aBUCHUMO OT TOTO, MOAAIU
OHHM 3asBJICHHE O JUIIEHUU POJUTEIbCKUX IIpaB WM HET.
Paspemienrie  cmopoB 0  JIMIIEHUM — POAUTENBCKUX  IpaB
OCYILIECTBIISIETCS CYJOM Ha OCHOBaHMUM aKTa 0O0OcCJeI0BaHuUs
YCIOBUHM KU3HH peOEHKAa M 3aKIIOUEHHUs CO BCEMH COOpaHHBIMH
o Jienny JokaszarenbcTBaMu. K TakuM 1oka3aTenbCcTBaM OTHOCSITCS
MOKa3aHMUs CBUJETENEH, 3akKIueHHe 3Kciepra (Hampumep, o0

1 Cemeitnoe npaBo : yueOnuk / b. M. I'onrano, I1. B. Kpamennnuukos,
JL. YO. Muxeesa [u ap.]; mox pen. I1. B. Kpamennnaukosa. 3-e u3j., mepepad.
u gom. M. : Cratyt, 2016. C. 172.
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OCBH/JICTEIILCTBOBAHNH PeOCHKA B IENISX YCTAHOBIICHHUS HAHECCHUS
€My TeJECHBIX IMOBPEXKICHHUI), IHUChMEHHBIE JI0Ka3aTeIbCTBA
(mpuroBop cyaa Mo Ny O 3JI0CTHOM YKJIOHEHHH OT YIUIATHI
QJIIMMEHTOB) U Jp.

B Tom cnywae, ecnm peOGEHOK poauTeNs, B OTHOUICHUU
KOTOpPOTO NOJIaHO 3asiBieHue, foctur 10 jer, ero MHEHHE MOKET
ObITh yureHo cynoM. OmHako corjacus peOeHKa Ha JIMIICHHE
POINTENbCKUX IIPaB HE TpeOyeTcs.

B pemennn cyna o JHMIIEHHH POTUTEITBCKUX IMPaB JOJDKHO
ObITh yKa3aHO, KOMY IiepelaeTcsi peOEHOK Ha BOCIHMTaHUE:
JIPYroMy pOJUTENIO, OpraHy OMNEKH H IONEYHUTENbCTBA WU
OTEeKYHY (TIOMEYUTENI0), €CJIM OH YK€ Ha3HaYeH B YCTAaHOBJICHHOM
nopsiake. KpoMe Toro, cyJ1 I0JDKeH pemnTh BOIIPOC O COACPKaHUU
pebeHka.

[Tpr HEBO3MOKHOCTH TiepenaTh peOeHKa APYroMy pOJUTEIIO
WIK B Cly4ae JIMIIEHUS POJIUTENbCKHX IpaB 000UX poAUTENeH,
Korja OmeKyH (TomeYuTeslb) eIie He Ha3HaueH, peOeHOK
nepenaeTcsi CyIOM Ha  IONEYEHHWE OpraHa ONeKH U
MOTICYUTENbCTBA.

[Ipu 3TOM HEOOXOUMO UMETHh B BUY, UTO IMepeaada pedeHka
Ha BOCHHMTAHHUE DPOJCTBEHHHKAM M JIPYTMM JUI[AM JIOTYCKaeTcs
TOJIBKO B Cy4ae, KOTJia 3TH JIMIa HA3HAYEHbI €r0 OMEKyHaMU WU
MOTICYUTEIISIMHU.

[Ipn nepenaue peOeHka Ha MOMNEUEHUE OPraHOB ONEKU U
noneuutenbeTBa (m. 5 cr. 71, cr. 121 CK P®) cyny He crnemyer
pemarh BOMPOC O TOM, KaK JOJDKHA OBbITh OmperienieHa STHUMHU
opraHamu cyap6a peOeHka (ImoMelleHHe B JETCKOe Y4pekJIeHHE,
IIKOJIy-UHTEpHAT, Ha3HaYEHHUE OTMEKyHa U T. II.), TOCKOJIBKY BBIOOD
crioco0a ycTpoicTBa IeTel OTHOCUTCS K KOMIETEHIIMH YKa3aHHbBIX
BBIILIE OPTraHOB.

B TedeHue Tpex IHEH co JHS BCTYIJIEHHS B 3aKOHHYIO CHILY
peleHust cyga O JIMIIEHWH POIUTEIbCKUX TNpaB cyx oO0s3aH
HaNpaBUTh BBIMUCKY U3 3TOro peuieHus B oprad 3AI'Ca no mecty
rOCyJapCTBEHHOM PErucTpaluy poxaeHus peOeHKa.
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JIumeHne poOAMTENbCKUX TPaB SBISETCS HCKIIOUUTEILHOM
Mepoi U BiedeT 3a co0OH yTpaTy pOAMTENSIMU HE TOJIBKO TEX
1paB, KOTOPbIE OHHW WUMENU 10 JOCTM)KEHUS AeTbMH 18 yer, HO
U IPYT'UX, OCHOBAaHHBIX Ha ()aKTe POACTBA C PEOCHKOM.

He Tonpko poauTenu W AETH, HO W JAPYrHE WICHBI CEMbH
TaKXKe JIOJDKHBI TIOMOTaTh HYXAAIOUIMMCS B TIOMOIIM YJICHAM
cBoel cempu. Ecnu y ieTell HET poAauTeNe Ui y pOJUTENEH HET
JOCTaTOYHBIX CPEJICTB, OOS3aHHOCTh MO COJCPKAHUIO JeTei
BO3JIaraeTcs Ha jena, 0alyiiky, OpaTbeB U cecTep. OTH JHUIIA
00si3aHBI  TaKKe  COJAEp)KaTh  COBEPIIEHHOJETHUX,  HO
HETPYAOCHOCOOHBIX M HYXJAIOLINXCSI BHYKOB, OpaTheB U CecTep,
€CITM T€ HE MOTYT TOJy4aTh COJEPKAHNE OT CBOUX POJUTEIICH HITH
cynpyroB. B cBoro ouepenp BHYKH OOs3aHBI COIEpXKaTh JeAa H
0a0yIIKy, €clii UX HE MOTYT COJepXaThb UX JIE€TH U CYNpPYrH.
3aKoH 00S3bIBACT TAK)KE IMACBIHKOB M T TYEPHI] COACPIKATH CBOMX
OTYMMA U Madexy.

AJIMMEHTB! JOJDKHBI IUIATUTh OBIBIIME BOCIHUTAHHUKHM Ha
coJiepKaHHue CBOMX (PaKTMUECKHX BOCIUTATEJIEH, €CIIM MOCIEeHIE
CoJiepKalli U BOCIIUTHIBAJIM MX HE MEHEE IISTHU JIET U HaUIeXKAlUM
o0pa3oM, X0Ts U He 0(POPMIISIIU 3TO BOCIIUTAHHE YCHIHOBIEHUEM.

B GonblIMHCTBE NEpEUHCIEHHBIX 0043aTeIbCTB IUIATENBIINK
QIMMEHTOB SBJSIETCS, KaK IPAaBUJIO, TPYJOCIHOCOOHBIM JIMIIOM,
oOnajaromuM BceMH HeoOxoauMbeiMM cpenactBaMu. Ilomydarens
QJIMMEHTOB, HAo0OpOT, HETPYAOCIOCOOeH JMbO He JOCTUr
BO3pacTa COBEPLICHHOJIETHSL.

Pazmep ©  moOpsmok  ymiaaTel  alUMEHTOB  MOTYT
yCTaHaBJIMBAThCs COTJIAIIEHUEM CTOPOH, a MPHU €ro OTCYTCTBUM —
pemenreM cyna. Ilpu 3TomM mojuiexar ydery MaTepualbHOE U
ceMeWHOe IM0JIOKEHHE KaK IUIaTeblMKa, TaK M MOJydaTelis
QIMMEHTOB, a TaKkKe JIpyrue 3aciyKMBalOIlMe BHUMAaHUSA
MHTEPECHI CTOPOH.

4.4 TlonsiTHe M BUJBI CTAIMii IPUMEHEHUS
CeMEHHO-NIPABOBOMH OTBETCTBEHHOCTH
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B HayuyHOU sMTEpaType BBIAEIAECTCS JIBa HAYYHBIX IMOJIXO0JA
K OIIPEACIICHUIO CTAAUN FOPUANUYECKON OTBETCTBEHHOCTH  «Y3KHUID»
u  «umpokuiin!.  CTOPOHHHKH  TIEPBOTO  PACCMATPHBAIOT
IOPUIMYECKYI0 OTBETCTBEHHOCTh KaK pPEANM3ALMI0 KOHKPETHOMU

OO53aHHOCTH  NPABOHAPYLIUTENS  IIOHECTH  HAaKa3aHUEe  3a

COBEPIICHHOE  IPAaBOHAPYIIECHUE. B  pamkax  manHOrO
PETPOCIIEKTUBHOTO MOIX0a K CEMEMHO-TIPaBOBOM
OTBETCTBEHHOCTH MOHO BBIJACIIHTh CIEAYIONIUE CTaaud €€
peanu3anum:

— BO3HUKHOBEHHE  KOHKPETHOTO  OTHOIICHUS  CEMEiHO-
MPaBOBOM OTBETCTBEHHOCTH;

— ompeneieHue Mepbl W 00beMa  CeMEeWHO-TIPaBOBOM
OTBETCTBEHHOCTH;

— peanuzanus Mepbl CEMENHO-TTPABOBOM OTBETCTBEHHOCTH.

CTOpOHHHKH BTOPOTO  TMOJXOJAa YYHUTHIBAIOT  HAJIHYHE
ITO3UTUBHOTO acmeKkTa  IOpUIWYECKOW  OTBETCTBEHHOCTH.
[lo3utnBHAsg ropuaMYECKass OTBETCTBEHHOCTh 3aKIIIOYAETCAd B
00s13aHHOCTH JIMIIa COOJIOIaTh TPEOOBAHUS TTPABOBBIX HOPM JTHOO
NO0OpPOCOBECTHO HCIIONIBb30BaTh MPEJOCTaBICHHbIE €My IIpaBa,
KOTOpasi peaju3yercs B IMPAaBOMEPHOM TIOBEIECHUH CYOBEKTOB
IOPUJMYECKON OTBETCTBEHHOCTH?. B COOTBETCTBMH C JaHHBIM
MOJXOJOM BBILICIIEPEYUCICHHBIM CTAUAM CEMENHO-TIPABOBOM
OTBETCTBEHHOCTH TPEIIIECTBYET CTagusi OOILIEro COCTOSHUS
MIPaBOMEPHOT'O MIOBEICHHUS.

KoHTpoJibHBbIE BOPOCHI

1 Kysemun UW. A. Craguu [OpUANYECKOH OTBETCTBEHHOCTH Kak

obmiereopeTndeckas MpobiemMa: TOAXOABI W CYXKIeHHs // AKTyanbHBIC
MpoGJieMbl  TTPaBOTBOPYECTBA W NPABONPHMEHUTENBHOW  JEATEIHHOCTH:
MEXIyHapOIHAasl HaydHO TpakTtuieckas koHpepenmms (Upkyrck, 13.11.2010) :
Matepuanbl koHpepermun. Upkyrck : M3n-Bo UpkyT. roc. ya ta. 2010. C. 30—
33.

2 Jurmnckuii JI. A., llnmkus A. T. Mepbl NO3UTUBHOM FOPUIMYECKOM
oTBeTcTBeHHOCTH // M3BecTnsi BhIcImX y4ueOHbIX 3aBeneHuid. [IpaBoBenenue.
2013. Ne 1. C. 35.
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1. Ilonstue u MIPU3HAKU CEMEHHO-TIPaBOBOU
OTBETCTBEHHOCTH.

2.lemn, 3amaum w®  (QYHKOUM  CEMCHHO-TIPABOBOM
OTBETCTBEHHOCTH.

3. CemeiiHO-TIpaBOBas OTBETCTBEHHOCTh B COOTHOIICHHUH
C MHBIMM BHUJAMM IOPHUJINYECKON OTBETCTBEHHOCTH 3a CEMEHHBIE
IIPaBOHAPYIICHUS.

4. OcHOBaHUSl PUMEHEHUSI K CeMENHBIM MPaBOOTHOLIEHUSIM
CEMEHHO-IIPABOBOM  OTBETCTBEHHOCTH, TI'PaKIAHCKO-IIPABOBOM
(MMyI1ECTBEHHOM) OTBETCTBEHHOCTH, aIMUHUCTPATUBHO -
MIPaBOBOM OTBETCTBEHHOCTH, YrOJIOBHO-TIPABOBOM
OTBETCTBEHHOCTH; MOPSI0OK IPUMEHEHHSL.

5. Peanu3zanus 1 Mepbl ceMeiHO-ITPaBOBON OTBETCTBEHHOCTH.

6. [loHATHE W BHUIBI CTAANH MPUMEHEHHUSI CEMEWHO-TTPABOBOM
OTBETCTBEHHOCTH.
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TJIABA 5. CEMEMHO-ITIPABOBBIE CIIOPBI
N ITOPAJOK UX PASPELIIEHUA

5.1 Cnopbl, cBsI3aHHBbIE C BOCIIUTAHUEM JIeTeil

MHuoroo0pa3ue ceMeHHBIX OTHOIICHUH C y4acTHEeM peOCHKa,
BJICKYT BO3HHKHOBEHHE Pa3sHOOOPA3HBIX KOH(MIMKTOB MEXIy HX
cyObekTamMu. BOJNBIIMHCTBO M3 HHUX COCTaBISIOT  CIHOPBI,
Kacaroluecs BOCITUTaHUS JeTeH, YCTaHOBJICHHbIE B
[TocranoBnenun Ilnenyma BepxoBHoro cyma P® Ne 10 ot
27.05.1998 «O mnpuMeHEeHHH CyAaMH 3aKOHOJATEIIbCTBA IIPH
paspellieHnr CIIOPOB, CBS3aHHBIX C BOCIHMTaHUEM jerei». OHu
MOAPA3JENAIOTCS Ha CHOPbl MEXKIYy PpOIUTENSIMU O MecTe
KUTEJIbCTBA peOeHKa MpH yJaJIEHHOM IPOXKUBAHUU OJHOTO U3
poauTenei, 00 OCYIIECTBIEHUU POAUTEIBCKUX TMpaB, CIOPbI
MEXAY POAUTEISIMU U OJIM3KUMHU POJCTBEHHUKaMU peOeHka 00
YCTPaHEHHH TIPENATCTBHI K 00IeHHIo ¢ HuM®,

Crmopel 0 JAeTsSX TOABEAOMCTBEHHBI  CyaaMm  OOIIei
OpUcIUKIMK. [Ipy  BO3HMKHOBEHWM  pa3HOIVIAaCUM  MEXKIY
POAUTENSIMU IO TIOBOAY MMEHU peOeHKa, a TaKKe BOCIUTAHUS U
oOpa3oBaHuUs JeTel JaHHBII BOIMPOC PELIAIOT OpraHbl OMEKH U
MOTNIEUYUTENbCTBA, MPU HE JOCTHIKEHHM COTJIAIICHUS 3aKOHHbBIE
MIpeJICTaBUTENHN BIIpaBe 00paTUThCs B cya. CiaenyeT OTMETUTh, UTO
IIPU HETOCPEJCTBEHHOW Yyrpo3e >KU3HM WM 3JI0pPOBbIO peOeHKa
0TOOpaHue ero Mpou3BOJUTCS HA OCHOBAaHUU aKTa OpraHa ONeKd U
MOTICYUTENbCTBA.

PaccmoTpenue cropoB, CBSI3aHHBIX C OTKAa30M pOAMUTENEH
OT MPEIOCTABICHUS ONMU3KUM POJICTBEHHUKAM pebenka
BO3MOXHOCTH OOIIATbCS C HUM NPOU3BOAMUTCA CYIOM €ClU
3aKOHHBIE TPEACTAaBUTENN HE BBINOJHSAIOT TPEOOBAaHMS OPraHOB
ONEKM M TomNeuuTenbeTBa. B 3ToM  ciywae cobmopeHue
J0CyneOHOTO TopsiKa pa3pelleHHus pa3HOTJacuil 00s3aTeNbHO.

! TypeuieBa A. A. JlumeHwe pOIMTENHCKMX MpaB. 3aKOHOAATENBHOE
perynmpoBaHue  OOIIECTBEHHBIX OTHOMIEHMH B  OTJAEIBHBIX  OTPACIAX
poccwuiickoro npasa. M. : @103, 2014. C. 24.
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Tak, nanpumep, MupHuHCKHI paiioHHbIid cyn PecmyOnmuku Caxa
BO3BpaTUJ HMCKOBOE 3asBJICHHE 00 YCTPAaHEHMH MPENATCTBUA K
oOmennto ¢ pebeHkoM ero 0aOymku, Tak Kak oOHa He
MPeJOCTaBMIIa JI0KA3aTeIbCTB MPEABAPUTEIHLHOTO OOpalieHus B
OpraH OIEKA W TIONEYHUTENbCTBA JUISI PEIICHHs YKa3aHHOTO
Bompoca’.

Crnenyer oOpaTUTh BHHUMaHHE Ha HEYPETYIHMPOBAHHOCTD
MPOIECCYaTbHOTO  TOJIOKEHHS peOeHKa, YJacTBYIOIIETO B
CEMEIHOM CIope B 3aKOHOJATENbCTBE, TaK Kak MCKH 00
OTIPENICTICHUN MeCTa >KUTENIbCTBAa peOeHKa, 00 OCYIIECTBICHUHN
POIUTENBCKUX TPaB OTIACIBHO IPOKHUBAIOIIUM POJTUTENEM, 00
YCTpaHEHUH TIPETSITCTBUH K OOMICHHIO C PEeOCHKOM 3alllHIIafoT
WHTEPECHl JIUI], HEMOCPEICTBEHHO WX TMpPEeIbsIBUBIINX. B ATOMH
CBSI3M HEOOXOAMMO OO003HAYUTH TMPOIECCYATHHOE TOJIOKEHUE
pebenka. B O0630ope mnpakTHKu paspelieHus cylJamu CIOpOB,
CBSI3aHHBIX C BOCIIUTaHHEM JETed, yKa3aHO, YTO MHEHHUE peOeHKa,
KOTOpbI AocTur 10 JieT, BBISCHSETCS 4Yepe3 OpraHbl ONEKU U
MONEYUTENbCTBA. MOXKHO CUHUTATh 3TO 00S3aTENbHBIM YCIOBHEM.
Tak, nanpumep, CyneOHoi kosutermeit BepxoBHoro cyma PO
MOJJIe)KAIM OTMEHE CyJeOHbIe MOCTAaHOBJIEHUS CyJIOB INEpPBOM U
aneJIIUOHHON MHCTaHIMU B CBA3M C TE€M, YTO CYJIOM HE ObLIO
yuTeHO MHeHue peOeHka, nocrurmiero 10 ser, mo Bompocy
OIpEJICICHHS €r0 MECTA KUTENIbCTBAZ,

A. M. HeuaeBa yTBep)KIaeT, YTO MHEHHE pEOCHKAa MOJXKET
ObITh  BBISBICHO, IIyTeM ONpoca OpraHaMH ONEKd U
MOTICUYUTENBCTBA B H3BECTHOM peOEHKY MecTe, Halpumep, B
JoMaIHeil 00CTaHOBKe.

Onnoit u3 aKTyaJdbHBIX npobiem SIBJISIETCA
HEpa3pelIeHHOCTh BOMpoca O TOM, KakKOW OpraH OIEKH WU

1 Yepnpix U. . CynebGHOE perieHne 1O JesiaM O PacCMOTPEHUH CIIOPOB
o BocniuTanuy aereit. M. : Lex Russica. 2014. Ne 6. C. 704—-711.

2 PycaxoBckas O. A. AKTyaabHbIE BOIPOCHI yJ9acTHSl CHEIMAINCTOB B
CyIeOHBIX CIOpax O BOCIWTAHUM JIET€H pa3feldbHO INPOKUBAIOIIMMU
pomuremnsivu // Tlcuxomorus u mpaso. 2011. Ne 1. C. 33.
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MIOIIEYUTENBCTBA CIEAYET NPUBJIEKATh K Y4acTHIO B J€JIE, €CIIU
MECTa JKUTEJIbCTBA POJUTENIEM HE COBINAAAlT. BepXxoBHBIM
cynom P® yka3aHO, 4TO B JAaHHOM ClIy4ae CIEAYET IOJYy4YHUTh
MHCbMEHHOE 3aKJII0UEHHE Yy OpraHa ONEKHU U MONEeYUTENbCTBA 10
MECTY JHUTEJIbCTBA HCTLIA M OTBETYMKA, YTO IMPUBEAET K
O0OBEKTHBHOCTH TIPU PEIICHHH BOMPOCAa O MECTE KHUTEIbCTBA
pebeHKa, eclli ero poUTeNH IPOKUBAIOT PasaeabHoL,

Takum oOpa3oM, B 3aKOHOJATENbCTBE HMEIOTCS MPOOEbI
B 00J1aCTH MOpsiIKa PacCMOTPEHHS CIIOPOB C y4acTHEM peOeHKa,
B YACTHOCTH HEOINPEENEHHO €ro MpoLEecCyalbHOE MOJI0KEHHE
py HEOOXOJMMOCTH MpHUBJIEUEHUS] peOeHKa K y4JyacTHIO B Jiele,
HE YCTAHOBJIEH KOHKPETHBI OpraH ONEKU U IONEYHUTEIbCTBA,
3aHMMAIOIIMKCA 3alllUTOM TMpaB HECOBEPUICHHOJETHUX, HpHU
pa3IeIbHOM MPOXKUBAHUUT poauTenen, MOJTHOMOYHBII
paccMaTpuBaTh KKIBIKA CITydail B OTAEILHOCTU. [[aHHBIE BOMPOCHI
TpeOyIOT CBOETO 3aKOHOIATEIBHOTO BOCIIOJIHEHHUS.

5.2 IloacyAHOCTH e, CBSI3aHHBIX € 3a1UTONH MpaB
U HHTEPECOB YIEHOB CeMbH

3amuTa CceMbM, MaTepUHCTBA, JETCTBA  yCTAHOBJICHA
Koncrurynueir P®, npenocraBisiomel mnepedeHb Mep Ha
rocy/lapCTBEHHOM YPOBHE MO HaJyIeKalieMy (yHKIIMOHUPOBAHHUIO
MEXaHHU3MOB, 3alIUINAIONINX IIPaBa U UHTEPECHl BCEX CYOBEKTOB B
CEeMEHHBIX MPABOOTHOLICHUSIX. BenuKo KOJIWYecTBO ceMenHo-
MPABOBBIX CIIOPOB, paclpeAeNieHHbIX MEXAY CyAaMHU MepBOU
WHCTaHLIMM, B KOTOPBIX BBIpa)KaeTcs MNOJACYIHOCTh. OJHAaKO B
MPAKTUYECKOW  JesITeNbHOCTH BO3HUKAaeT ImpodiemMa cC ee
ompeieiecHueM,  IMOATOMY  PacCMOTPUM  KaTeropu  Jell,
OTHECEHHBIM K OpayHO-CeMEeWHBIM OTHoIIeHUsM. [loacyaHocTh

1 KymukoBa M. A. IlpomeccyanbHble OCOOCHHOCTH pPacCMOTPEHUS
OTAETBHBIX KaTErOpUH el B TPAXKIAHCKOM CYIONPOU3BOJICTBE : y4eO.-TIPakT.
mocobue. M. : FOCTULNSA, 2017. C. 104.
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IIPU PACCMOTPEHUH CEMEMHBIX CIIOPOB MOAPA3JENAETCS Ha JBa
BMJIa POJIOBas U TEPPUTOPHAIbHAS .

PonoBasi moAcyAHOCTh  yCTaHaBIMBAeT yYPOBEHb CYAA,
KOTOpBIM  HaJelleH IMpaBOM paccMaTpUBaTh OIPEICIICHHBIE
KaTeropuu Jejl B KaueCTBE Cy/ia epBOM MHCTaHLMU. | 'pask1aHCKO-
MIPOLIECCYaIbHOE  3aKOHOAATEIbCTBO  BBIAEISET B  KayecTBE
KpUTEPUEB pa3rpaHUUEHUs] MOJCYIHOCTH, KaK MHUPOBBIX CYyJEH,
TaK U palloHHBIX CYJOB IIEHY MCKa, a TaKKe Xapakrep crnopa. B
KayecTBe MpUMepa PoJIOBON MOJICYTHOCTH MOKHO MPUBECTH CIIOP
0 pazfiesie COBMECTHO HAaKUTOTO MEXIY CYNpyraMu HMYILECTBa,
KOTOpPBIA pacCMaTpuBaeTCd B TMEpPBOM HHCTAHUMHA MHUPOBBIMU
CyIBpsIMU TPH LI€HE HCKa, He mpeBblmatomen 50 Teic. pyd. Taxxke
MHUPOBBIE CYAbU pPAacCMaTpPHUBAIOT Jejia B CIy4dae pacTOPKEHUS
Opaka, eclid MEXIy CYINpyramMd OTCYTCTBYET CIOp O JeTsX.
Cnenyer OTMETUTh, YTO K UX MOJCYJHOCTH OTHOCSATCS CIIOPHI,
BO3HHUKAOIINE U3 CEMEUHBIX OTHOUIEHUM, HO €CTh U UCKIIOYEHHE,
Kacaromieecs: eI, CBA3AHHBIX C OCIIAPUBAHHEM OTIOBCTBA
(MaTepuHCTBA), €r0 YCTaHOBJIEHHEM, O JIHMIIEHUH POIUTEIIbCKUX
MpaB, UX OTPaHUYCHUH, 00 YCHIHOBJICHHH (yIOYEPEHHUH) peOCHKA,
U Jpyrue Jena, Kacarouuecs CHOpOB O JETAX, a TaKke O
NpU3HAHUU OpaKa HeJeHCTBUTEIbHBIM?,

[Ipy  B3bICKAHMHM  33J0DKEHHOCTHM 1O  AJUMEHTHBIM
0o0s3aTeNbCTBAM ~ MHUPOBBIE  CYAbM  paccMaTpHUBAaIOT  JIEJIO
HE3aBHUCHUMO OT 1IleHbl ucka. JlaHHoe TpeGoBaHUE MOXKET
NPEAbSBIATBCA MCTLHOM [0 TIpaBWJIaM, OIpPEACNICHHBIM s
IbTEPHATUBHOM TMOJCYIHOCTH, IPHU OTCTYIUICHUH OT OOIIEro
MpaBuUjia TEPPUTOPUATBHOM TOJACYAHOCTH O TOM, YTO HCK
MOJAETCS [0 MECTY KUTENbCTBA JIMLIA, SBJISIFOLIETOCS OTBETUYHUKOM,

1 3senmroponckas H. @. CooTHomieHHWe TPaBOBBIX KaTErOpUA B
MEXaHU3Me 3aIlUTEl CEMEWHBIX TpaB jereii // Bompock! 10BEeHABHON FOCTHITHH.
2009. Ne 6. C. 18.

2 Tpropunbkuna T. B. Cymonpon3BOACTBO MO J€aM, BO3HUKAIONIMM W3
ceMeliHbIX mpaBooTHomeHu#t // Mononoii yuensiit. 2019. Ne 4. C. 334.
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HUCKOBOE TpeOOBaHWE OO0 AIMMEHTHBIX OO0S3aTEIbCTBAX HCTEIl
HMMEET MPaBO MOJIATh 0 MECTY CBOETO JKUTEIbCTBA.

Yto kacaercs TEppUTOPUAIBLHOM IOACYAHOCTH, TO 31ECh B
KaueCTBE KPUTEPUS BBICTYIIACT TEPPUTOPUS, HA KOTOPOH
HAXOJUTCSl CyJ, YTO IO3BOJISIET OMNpPENCIUTh KAaKOMYy H3 CYIOB
MOJICYJJTHO OTpeNeNIeHHOe Jei0. ['pakaaHckoe MporeccyaabHoe
3aKOHOJIATEIILCTBO YCTAHABJIMBAET, YTO WCK IOJACTCA B CYyI IO
MECTy JKHTEJIhCTBA OTBETUYMKA, B JTAHHOM CITydae IPOSIBIIICTCS
oOras TIOJICYAHOCTb. AJnbTepHATUBHAS MOJICYTHOCTh
ompeneNsieTcss 1o BRIOOPY HMCTIIAa JUOO IO MECTY JKHUTEIbCTBa
OTBETYHKA, JTUOO BO3MOXKHO oOpareHue B apyro cyna. OnHako
MpU  B3bICKAHWW  QJIMMEHTOB,  YCTAHOBJICHHH  OTIIOBCTBA,
pacTopxeHnrn Opaka BO3MOXXHO MpPEIbSBICHHE HCKa 0 MECTY
KHUTEITHCTBA UCTIIA.

3ayactyro, CyAaMu TIOJUIEKAT BO3BPAIICHUIO HCKOBBIE
3asIBJICHUS, HECOOTBETCTBYIOUINE TPEOOBAHUSIM O HEOOXOIMMOCTH
paszena cymnpyramd HEIBHKUMOTO HMMYILECTBA, IMOJIHOCTHIO, a
Takke 0e3 pa3bsACHEHWU TpaBa HAa BO3MOXKHOCTH OOpaIeHusi c
TaKUM K€ TpeOOBaHHME O pPACTOPKEHHUU Opaka — K MHUPOBOMY
Cyope, B Cilydyae TMOJa4d HCKa O pazlene HEeABUKUMOTO
MMYIIECTBA — B PAOHHBIN CyJ, KOTOPBIA PACHOJIOKEH 10 MECTY
HAXOKJICHHS HEIBIKMMOTO UMYLIECTBA .,

Takum oOpa3zoMm, Npu PaCCMOTPEHUU CEMEHHO-TIPABOBBIX
CHOpOB cyleOHas 3alluTa, HallpaBjleHa Ha OOecleYeHHe JIMIaMm,
KOTOopble  00NamaloT  CeMEWHBIMH  MpaBaMH  pealbHOM
BO3MOXHOCTH, KaK WX OCYIIECTBIICHUS, TaK U JOCTHXKEHHUS CBOUX
MHTEPECOB, KOTOPbIE OXPAHAIOTCS 3aKOHOIATENbCTBOM PD.

KoHTposabHbIe BONPOCHI

1. Kakum cydaM NMoABCAOMCTBCHHEI CIIOPBI O )IeTSIX?
2. CHOpLI, CBSI3aHHBIE C BOCIIUTAHUEM JETEH.

! Tappupees JI. H. T'paxmanckoe TNpoleccyaqbHOE MpaBo : ydeo.
nocobwue. Kazans : FOnuBepcym, 2014. C. 67.
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2. lloacymHocTb femn, CBS3aHHBIX C 3aIIUTOH TpaB H
HMHTEPECOB YWICHOB CEMBH.

3AK/IIOYEHHUE

UccnenoBanue JTUHAMUKH CEMEHHO-TIPAaBOBOTO
peryjinupoBaHus B P® CBUACTCIILCTBYECT O HOBLBIX TCHIACHIUAX B
pa3BUTHU OpavyHO-CEMEIHOTO 3aKOHOJATENICTBA, B YaCTHOCTH, HE
TOJABKO 00 M3MEHEHUU TPAAULMOHHBIX OTPACICBbBIX HMHCTHUTYTOB,
HO U O MOSABJICHUU HOBBIX HHCTUTYTOB U HO)IOTpaCHeﬁ, N3MCHCHHUU
CTPYKTYPBI CEMEHHOTO 3aKOHOJATEIhCTBA, CBHJIETEIHCTBYIOIIUX
o TpaHcpopmanuu  BCEd  €ro  CHCTEMBL.  3HAYUTEIbHBIM
W3MEHEHUSM TIOJIBEpraloTcs colepkaHue U o0beM  cdepsl
CEMEMHO-TIPaBOBOIO peryaupoBaHud. Peanusyercs TeHACHIUA
paclIupeHusi MpeaMeTa CEeMEHWHO-TIPAaBOBOTO peryiaupoBanus. B
HacTosIIIee Bpems COCTOSTHHE CUCTEMBI ceMeitHoro
3aKOHOJAaTenbCcTBA Poccum CBUAETENBCTBYET O HAIWYUHM JBYX
TEHJCHIIMI: COXpaHEHUE TPaTUIUil NPABOBOTO PETYIUPOBAHUS
OTHOIICHUI MEXAy 4WIeHaMHU CEMbH CO BPEMEH COIO3HOTO
3aKOHOJATENbCTBA; MOMbITKA 3aKOHOJATeNl YacCTUYHO W3MEHUTH
peIMeT U METOJ] CEeMEWHO-TIPAaBOBOTO PETYIHPOBAHUS 32 CUET €ro
pacmupenus. OIHAKO ATH MOMBITKH HE CIUIIKOM aKTUBHBI, YTO
HEraTMBHO  CKa3bIBA€TCSd HAa  MPABOBOM  PEryJIHpPOBaHUMU.
3aKOHOJATEIHCTBO HE YCIEBAaeT 3a Pa3BUTHUEM U YCIOKHEHHUEM
OTHOIICHUI, BO3HUKAIOIIUX U3 Opaka U MPUHAJUICKHOCTH K CEMbE.
Nmetorcss 0OBEKTUBHBIE TPYAHOCTH BOCIPHSTHS OTEUECTBEHHOU
JOKTPUHOM M TMPAKTUKOW MpaBHUJ, OCHOBAHHBIX Ha 3apyOeKHBIX
CTaHIapTax B cdepe peryimpoBaHUs CEMEWHBIX OTHOIIECHUHU ¢
y4acTHEM MHOCTPAHHBIX TPaXJaH U JIHIl 03 rpakJaHCTBa.

B ydeOHOM moOcCOOMHM TpPEAMETOM UCCIECIOBAHUS CTald
aKTyaJbHbIE poOIeMbI MpaBOBOTO peryianupoBaHus
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VMMYILIECTBEHHbIX OTHOLIEHUH B COBPEMEHHOW POCCUMCKON CEMbE
U qpyrue. AHaiIu3 OTEYECTBEHHOW OKTPUHBI B YUeOHOM MOCOOUHU
CocOOCTBYeT — BBIABICHHIO TIpoOieM B cdepe MPaBOBOTO
PeryaupoBaHUs CEMEHHBIX OTHOIIECHHM, & TAKXKE UX Pa3peIIeHusI.
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