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OBILIAS XAPAKTEPUCTHUKA PABOTbI

AKTyaJIbHOCTh TeMbl AMCCEPTALMOHHOIO HccjeloBaHMs. [lemo-
KpaTuueckue npeobpazoBanusi B Poccunt 00yclIoOBIeHBI CTPEMICHHEM TOCY-
JapcTBa K JIOCTIDKEHHUIO MHPOBBIX CTaHIApTOB B Jelie  IIOCTPOCHUS
TPaXIaHCKOrO OOIIEeCTBa M MPaBOBOro rocyaapctsa. OHU CBSI3BIBAIOTCS B
NEPBYIO OYepelb ¢ HAIWYMEM y MPaBONPUMEHHTEINST BOZMOXHOCTH COOCT-
BEHHOT'O YCMOTPEHHsI B XOJI€ pealli3allii HOpMaTUBHBIX Mpeanucanuii. Ha-
YYHOE M MPAKTUYECKOE paspelleHne JaHHOTO HAIpaBJICHUS MOAEPHHU3ALUU
COBPEMEHHOT0 T'Pa)KIaHCKOTO MpaBa BO3MOYKHO MOCPEICTBOM HCIOJIB30Ba-
HHS OLCHOYHBIX TOHATHI B MPaBOBOM perynupoBanun. He ciydaitno B mo-
CJIEIHME TOMBI BCE Yalle B HAYYHBIX KPyrax YHOMHHAETCSl CJIOBOCOYETAHHUE
«OLIEHOYHOE MOHATHE» U 0O0CHOBBIBACTCS LIETIECO00PA3HOCTh €T0 MPUMEHE-
HUS B POCCUHCKOM IIPaBe.

Teopernueckas pa3zpaboTka AeHUHULMN «OLEHOYHOE IOHSTHE)» B
IpaXJaHCKOM IIpaBe, U3yUCHUE TWHAMUKU COOTHOLICHUS Pa3IMYHbIX OLe-
HOYHBIX TIOHSITHH B Pa3HBIX cepax MpaBoBOTO PEryIHPOBAHHUS WMYIIECT-
BEHHBIX OTHOIICHHWH, a TaKXke JIeTAbHBIX CIOCOOOB MPEOIOJICHHS
NPOTHBOPEYMH B TOJIKOBAHUM M NPUMEHEHHH OLICHOYHBIX HOPM TpaXKIaH-
CKOT0 MIpaBa IOJDKHBI ObITH MPU3HAHBI OJHOW M3 BAKHBIX U aKTyaJbHBIX
3aJlady COBPEMEHHOTO HAay4YHOTO TBOpYecTBa. VX pelieHue MO3BOJUT IIO-
HOBOMY OLIEHHTH POJIb OIICHOYHBIX IOHATHH B COBPEMEHHOM BELIHOM H
00s13aTeNnbCTBEHHOM NpaBe. Haanekaiiee mpuMeHEHHE OLIEHOYHBIX HOPM
TpaXkJJaHCKOTO MpaBa 00yCIOBIeHO (HaKTOPOM MOHUMaHHS UX COJIEPKAHUS,
OT YACHCHHUSA CMBbICJIa KOTOPBIX 4aCTO 3aBUCUT CaM CMBbICJI HOPMbI IIpaBa.

AKTyaJbHOCTb TEMBI JUCCEPTALMOHHOIO MCCIIEIOBAHUS TaKkkKe 00Yy-
CJIOBJIEHA HEOOXOAMMOCTBIO Pa3paboTKH YHUPHUIMPOBAHHOTO MOHSITHHHO-
TEPMHMHOJIOTHYECKOTO arrapara, KOTOPhI B JalbHEimeM OyJeT CIIyXHUTb
METO/I0JIOTUYECKON OCHOBOM MPU U3YUEHUH MHBIX TEOPETUUECKHUX MPOOIIeM
rpaXJaHCKOTo IpaBa. B Hacrosmiee BpeMsi B OTEUECTBEHHON LUBHIMCTU-
YecKOH HayKe JI0 CHX TIOp He BbIPa0OTaHO KPUTEPHUEB COOTHOIIECHHS TaKUX
OCHOBHBIX INOHSTHH, KaK «OLIEHOYHAS HOpMay, «Ipo0el B IpaBe», «HEOoll-
PEAEIEeHHOCTh TMpaBa», a TAKXKe WX CYLUIHOCTHBIX NpH3HakoB. Hakowner,
MOXXHO KOHCTAaTHUPOBATh, YTO XOTA HI/IBI/IJ’[HCTI/I‘ICCKOﬁ HaYKOﬁ Ha MOHOrpa-
(huveckoM ypoBHE JIaHO OTIpeJIeIICHUE «OLIEHOYHOMY TIOHSTHIO» H pa3pado-
TaHbl UX 00IIME NPU3HAKK M (PYHKIUH B OTHOLICHUH IPa)XIaHCKOI'O IpaBa,
OueBHIHA HEOOXOAUMOCTh B 0oJjice JAeTajlbHON pa3paboTKe U yriIyOJeHHOM
HCCJICA0BAHNU CYHIHOCTU OLUCHOYHBIX MOHATHI B OTACIIBHBIX MMOJ0TPACIIAX
Y MHCTHUTYTaX IPaKIaHCKOrO MpaBa.



3710 00YCIIOBIEHO CIENYIOMNMU OOCTOATENbCTBAMU. Bo-niepBbIX, He-
BO3MOXHO OOOMTHCH 0€3 IeTaLHOTO MCCIICAOBAaHMS 3TOTO0 (PeHOMEHA TPHMeE-
HUTENILHO K HauOoyiee KPYMHBIM TpyMmaMm OOIISCTBEHHBIX OTHOUICHUH B
paMKax OTpaciy TPaKIaHCKOTO MpaBa, MOCKONbKY BHUMaHHE aKLEHTHPYETCS
Ha UX 0COOEHHOCTSX. V3ydast OrleHOYHbIE HOPMBI M TIOHSTHS HCKIIFOUYNTEIEHO
Ha OTPAaclIeBOM YPOBHE, UTHOPHUPYS WX CYIIHOCTHBIE OCOOEHHOCTH B OTIEIh-
HBIX TPayKIAHCKO-TIPABOBBIX HHCTUTYTAX, HEBO3MOXKHO MOJHOCTHIO PACKPHITH
VX IOPUIMYECKYIO IPUPOIY, @ TaKXKe BBIIBUTH OCHOBHBIE TEHJICHIINH HX TIPH-
MEHEHHS B COBPEMEHHOM T'PaKTAHCKOM TIpaBe. Bo-BTOPHIX, OIIEHOYHBIE TTOHS-
THS B TPAYKIAHCKOM IpaBe OTIMYAIOTCS OT OLCHOYHBIX TIOHATHH B YTOJIOBHOM,
aJIMMHHICTPATHBHOM, TPYIOBOM M MPOLECCYaTbHBIX OTPacisiX MpaBa, TaK Kak
OHH BBITIONTHSIOT CTIENM(UYECKHE, TOIEKO UM TIPUCYIINE (HyHKITHH.

Takum o6pa30M, OILICHOYHBbIC ITOHATHA B BCIIIHOM U O6H33TCHI>CTBCH-
HOM IIpaB€ KaK Hay4dHas 3aJada NpCACTaBIAIOT HECOMHEHHBIN HUHTCPEC IJId
HAyKW TPAKIAHCKOTO MpaBa M TPeOYIOT MIUPOKOTO KOMITJIEKCHOTO IMOAX0/1a
K WX HCCIENOBAaHHUI0. DTO TMO3BOJIMT PACKPHITH WX IMPABOBYIO MPHPOIY U
COZCPIKAHUC, a TAKIKC OCO6€HHOCTI/I OIICHOYHBIX HOPM IMPUMCHHUTCIBHO K
OTACJIBHBIM OAOTPACTIAM U MHCTUTYTaM I'pa’KIaHCKOT' O IpaBa.

B ofmereoperindeckoM B METONOJIOTMYECKOM IUIaHe MpobieMa orie-
HOYHBIX MOHATUH TPAJULMOHHO pacCMaTpHUBalIach B acIEKTe €€ COOTHOLIE-
HHUS C HEONpPEIETICHHOCTHIO MPABOBOH HOPMBI B MEXaHU3ME TPaXKIaHCKO-
MIPaBOBOTO PETYJIMPOBAHUS MOCPEIACTBOM CPAaBHUTEIHEHO-COMIOCTABUTEIHHOTO
aHanM3a ¢ JIPYTUMH TPaKAaHCKO-TIPABOBBIMHU SIBIICHUSIMU, BBIPAKAFOIIIMU
HEONPE/ICICHHOCTh B MpaBe: NpoOesiaMK, HOPMATUBHBIMH OOOOIICHUIMHU,
o0mmMu oroBopkaMu. OHAKO TIPU BCeW B3aMMOCBSI3H 1 B3aMO3aBHCUMOCTH
C YKa3aHHBIMHU TPaBOBBIMHU SIBJICHUSMU B TPaXKIAHCKO-TIPABOBOM PETYIIUPO-
BaHUHU O6IlIeCTBeHHBIX OTHOIHCHI/II‘/,I, KaXXJ0€ N3 HUX HOCHUT OTHOCHTCIIBHO
caMOCTOATENbHBIA XapakTep. IIpu 3TOM B pamkax paccMaTpuBaeMon Mpo-
OIeMaTHKN HanboJlee akTyalbHBIM OCTAETCs BOIPOC O HEOOXOMMOM 00BeMe
U TIpeJieNiax TOJIKOBaHHSI TaKUX TIOHATHH CYOBEKTaMH IPayKJIaHCKUX OTHOIIIE-
HHﬁ, a TaKKC€ MX 3aKOHOHATCJIbHBIX I'apaHTUAX C LEIbIO 06ecnequI/m OIITH-
MAJILHOTO COYETaHUS M TapMOHM3AI[MM YAaCTHBIX M ITyOIIMYHBIX MHTEPECOB.
OIHOBPEMEHHO M3y4YeHHE OTACNBHBIX MPOOJIEM OLCHOYHBIX IMOHSTHH (B miep-
BYIO OUYepelh, Tporiecca ux (HOpMUPOBAHUS M OCHOBHBIX TEHICHITUI pa3BU-
TUS Ha TPUMEpPE OTIENBHBIX IOJOTPACIEH W WHCTUTYTOB TIPakKJaHCKOTO
npara) JOHKHO 3aHUMATh BEChMa BAYKHOE MECTO B OTPACIICBON HAYKE.

B kpuTtHYeCKOM aHaNM3e HYKIAIOTCS TOJNyYeHHBIE paHee Pe3yJbTaThl
HHBHHI/ICTI/I‘IGCKOﬁ HayKHW B MCCJICJOBAHUN OCHOBHBIX INPHWHIMWIIOB TOJIKOBA-
HUsA, QYHKIUH, KIacCU(UKAIMU | APYTHX MPOOIIEM MPUMEHEHHUS OIEHOYHBIX
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TPaKAaHCKO-TIPABOBBIX HOPM, MOCKOJIBKY HEKOTOPBIE TEOPETHYECKUE IOJI0-
JKEHHSI, KacalolIrecs: TaHHBIX BOMPOCOB, TPEOYIOT MANbHEHINEr0 yTOUHEHUS
u pazButHsl. CTpemiieHHe KOMIUIEKCHO PEIIHTH Psil MPOOJIEMHBIX BOIIPOCOB
00YCIIOBUIJIO BHIOOP HAmpaBJieHHUs AUCCEPTALIMOHHOTIO HMCCIEeOBAaHMS M Tpe-
JIOTIPENIENTUIIO eT0 TeMATHKy. VccieaoBaHue MpeanpuHiTO C IeThI0 MOCTH-
JKEHHsI BOTIPOCOB TIPABOBOM MPHUPOBI, (GYyHKIMH M Ha3HAYCHUS OIIEHOYHBIX
NOHATHI B HanboJee KPyMHBIX HOAOTPACISIX TPaXKAAHCKOTO IpaBa — BEITHOM
1 0053aTEIILCTBEHHOM IIPaBe.

CreneHb pa3padoOTAHHOCTH TeMbl HAYYHOTO HCCJIe0BAHNS.
[Ipobnema oLEHOYHBIX NOHATHUH M3/aBHA MPHUBIEKANIa BHUMAaHUE OTEYeCT-
BEHHBIX IIPABOBEJOB M MO3TOMY JOCTATOYHO HCCIIEIOBAHA B HAYYHOM JIH-
Tepatype pa3HbIX WCTOPHYECKHX TMEPHOAOB. Bompocsl NpUMeHEeHUs
MIOHATUN C HEONpPEEeIEHHBIM COZEpKaHUEM CTaHOBHWJIUCH INpPEeIMETOM Ha-
YYHBIX HCCIEOBAaHUI B TpyJaxX TaKuX JOPEBOJIIOIMOHHBIX FOPUCTOB, Kak
M.M. Arapkos, E.B. Bacekosckwmii, U.b. HoBuriknii, K.I1. [Tobemonoctes,
N.A. Tlokposckuit, [".®. lllepmieneBny.

ITocne BBenenust C.M. BUNbHAHCKUM TepMHHA «OLIEHOYHOE MOHATHE»
B MIPABOBYIO HAYKYy 3HAYMTEIBHYIO POJIb B pa3pabdOTKy JaHHOH mpoOeMaTH-
KA C TO3uImid obmiel Teopuu npasa Baecnu T.B. Kamanuna, J[.H. JleBuna,
T.H. Hazapenko, O.E. ®etncoB. OTaensHbIe BOIPOCH MpeaMETa AUCCEPTa-
IIMOHHOT'O WCCIIEIOBAHMS HALUIM OTPaK€HHE B TPyJaxX TaKMX YUEHBIX, Kak
C.C. Anekcees, H.U. Aramupos, A.T. boHHep, C.H. Bparycs,
A.b. BenrepoB, B.C. XKepebkun, K.U. Komuccapos, B.B. Jlazapes,
B.1. Haymosg, A.C. ITuronkun, A.®. Uepnannes, B.®. Axosies u ap.

DyHIaMeHTaNbHBIE UCCTIEIOBAHMS 110 YKa3aHHOM poOIieMe MPOBeIeHbI
yueHbIMH B 0o0iactu TpynoBoro (E.M. Actpaxan, M.1. bapy, C.}O. ['onosuHa,
E.A. CrenanoBa), anmunnctparusaoro (B.B. Urnarenko, W.B. Tumorienxko),
usduparenpHoro  (A.B. MuponoB),  yronosHoro  (P.C. [xunmxonus,
E.B. Ko63esa, b.H. Kopoten, E.H. Macnosa, A.B. Haymos, B.B. Ilutenkuii,
C. . Mamuenko, I'.I'. llImenesa, O.C. lllymununa, E.A. ®posnoB), yroioBHo-
nporueccyanbHoro (C.C. be3pykoB), rpakaHCKOro ¥ apOUTPaKHOTO MPOLIEC-
cyanbHoro npasa (P.M. Hurmarnunos, P.O. Onanes).

UccnenoBannio OTAENbHBIX MPOOJieM NPUMEHEHUS! OLIEHOYHBIX MOHS-
TUI B TPAXKIAHCKOM IIpaBe yJEJIEHO BHUMaHue B Tpynax: M.M. bparunckoro,
B.B. Butpsuckoro, JL.IO. Bacunesckoi, JI.B. BonocaToBoii,
H.A. TapaitmoBuu, Bb.M. l'onrano, A.I'. [lunenko, T.A. Jlpo3goBoi,
B.U. Emenssaosa, J1.J1. Koagpatiok, O.A. Ky3neroBoii, A.A. MaJIiHOBCKOTO,
K.N. Cxnosckoro, JI.B. lllenHuKOBOW. 3HAaYMTENBHBIMN BKJIAJ B pa3pabOTKy
UUBWIUCTUYECKON TEOPUU OLICHOUHBIX MOHATUH BHeca M.@. JIyKbsiHEHKO.



OnHako, HECMOTpPsI Ha OOMITUE PA0OT, B KOTOPBIX 3aTParuBarOTCs pas-
HOOOpa3HbIe BOMPOCHI OIICHOYHBIX MOHITHH B MPaBe, 10 CETOAHSIIHETO JTHSI
OCTarOTCS HEPEIICHHBIMU MPOOJIEMBI OI[CHOYHBIX MOHSATHIA B IPaXKIaHCKOM
npaBe ¥ 3aKoHOzaTeNbcTBe. DEHOMEH OIEHOYHBIX MOHATHH B TPAXKIAHCKOM
MpaBe HEIOCTATOYHO MCCIIE0BaH U TPEOYET OCMBICICHHS TPUMEHUTEIBHO K
peausiM  COBPEMEHHOTO OOIIECTBA C yYETOM OCOOCHHOCTEH OTIEIIbHBIX
BHJIOB I'PaXKTaHCKHX TPABOOTHOIICHHH (BEIIHBIX, 00513aTEIbCTBEHHBIX ).

O0BEeKTOM HCCJIEA0BAHUS BHICTYNAIOT OOILIECCTBCHHBIC OTHOIICHUS,
CBSI3aHHBIC C HWCIOJIb30BAaHHEM TPAXKTAHCKO-TIPABOBBIX HOPM BEIHOTO H
00513aTeTLCTBEHHOTO MPaBa, COACPIKAIINX OLICHOYHBIC TIOHSATHS.

IIpenmeTom ncciIeq0OBaHUA SBISIOTCS UMEIOIIMECS HAYYHBIE pa3pa-
0OTKH, TIOCBAIIEHHBIE FCCIEIOBAHUIO CYIIHOCTH, CHEIM(PHUKH H MpodiieM
IMPUMCHCHUA OLCHOYHBIX HOHHTHﬁ, B TOM 4YHCJIC B MCXaHU3MC I'Pa’KAaHCKO-
MPaBOBOTO PETYJIMPOBAHHUS, TOCPEACTBOM aHAIM3a TPAKIAHCKO-TIPABOBBIX
HOPM, JOKTPUHAIBHBIX TIOJIOKCHUH W MPABONMPUMEHUTEIBHON MPaKTHKH;
cylneOHas MpaKkTUKa pPa3pelieHHs CIIOPOB C MPUMEHEHUEM TPakIaHCKO-
MPaBOBBIX HOPM C OI[CHOYHBIMU MOHSTUSIMH.

Hens auccepTaMOHHOTO MCCIEOBAHUS — KOMILUICKCHBINA aHAJIM3
OILICHOYHBIX TIOHATHH B POCCHICKOM BEIIIHOM U 00sI3aTEIIbCTBEHHOM ITPaBe.

JIns AOCTHXKEHHUS YKAa3aHHOW IeNTH ObLIM MOCTABJICHBI CICAYIOIINE
3aja4n.

— WCCNEZIOBAaTh M BBISIBUTH OCHOBOIIOJATAIOIIUE METOJIOJIOTHUCCKHE
MOJXOAbI K MCCIIEOBAHUIO OLIEHOYHBIX ITOHATHIA B BEIHOM U 00S3aTEILCT-
BEHHOM I1PaBe;

— KPUTHUYECKH TPOAHANIN3UPOBATh (BYHKIUM OLCHOYHBIX MOHATHH B
BCIITHOM U O6HSaTeJ'II)CTBeHHOM IIpaBeE;

— MPEJIOKHUTh KITACCU(PUKAIIUIO ONICHOYHBIX MOHATHH, COJACPIKAIINX-
Csl B HOPMax BEIIHOr0 M 0053aTeIbCTBEHHOTO IIPaBa;

— ONPEACTHUTH JIOTUKY (POPMHUPOBAHUS OIIEHOYHOTO MOHSTHS U yCTa-
HOBUTH (DAKTOPBI, BIHUSIOIIUE HA €r0 TOJKOBAHHE B HOPMax BEIIHOTO W
00513aTeILCTBEHHOT'O TIPaBa,;

— BBIIBUTH TCHJCHIMK (POPMHUPOBAHUS OICHOUHBIX MOHATHH B CO-
BPEMEHHOM POCCHHCKOM BEIIHOM U 0053aTeIbCTBEHHOM IPABE;

— [IpOaHAIN3NPOBATE OCHOBHBLIC IMPUHIMUIILI TOJIKOBAHWA OLICHOYHBIX
HOPM TPaXKJAHCKOTO TMPaBa;

— HCCIIEZI0BaTh OCOOECHHOCTH MPUMEHEHHUS TIPaKIaHCKO-TIPABOBBIX
HOPM C OIICHOYHBIMU IMOHATHSIMHU B BEIIIHOM U 00S3aTEILCTBEHHOM TIPABE;

— IIPOAHAIIM3UPOBATE CYIIHOCTH YCMOTPEHMS IPU NPUMEHEHUH Tpax-
JaHCKO-IIPaBOBBIX HOPM C OLICHOYHBIMU TOHATUAMHU, UCCIICA0BATH IMPHU3HAKU
YaCTHOTO ¥ CYA€OHOTO YCMOTPEHHUSI, ONPE/IEITUTh YCIOBUS NX ()OPMHUPOBAHHSL.
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MeTo1010rH4eCKYI0 OCHOBY HCCJIEIOBAHHSI COCTaBMIM COBPEMEH-
Hble OOIIEHAay4YHbIE M YaCTHOHAYYHBIE METOABI IO3HAHUS: CTPYKTYPHBIH U
(yHKIMOHANBHBIN aHanu3, (OPMAITBLHO-IOPUIMYECKUN METOZ, HCTOPHKO-
MIPaBOBOE HCCIICOBAHNE, CPABHUTENIFHOE MPaBOBEACHUE, TIOCTPOECHUE THIIO-
Te3, MHTEpIpeTalysl PABOBbIX UIEH, JOrMaTHYECKOE TOJIKOBaHUE (TpamMma-
THYECKOE, JIOTHYECKOE TOJIKOBAHUE), KOHKPETHO-COLIMOJIOIMYECKHH METO[
(aHanmu3 MPaBOBBIX HOPMATHBHBIX AKTOB, MPAaBOBBIX OOBIYACB M CYICOHOM
MPAKTHKH), a TaKKe TepPMEHEBTHKA KaK (HIOCO(CKO-METOMOIOTHICCKAS
TeOopusl IOHUMAaHUS ¥ UCTOJIKOBAaHMS (MHTEPIPETALMN) TEKCTa.

TeopeTn4eckoil 0CHOBOI THCCEPTALIMOHHOIO HCCJIEAOBAHUS II0-
CITY’KWJIM TPYZbl OTEUECTBEHHBIX U 3apyOCKHBIX YUCHBIX, IPHUHAIIICIKAIINX
K Pa3IMYHBIM HAYYHBIM HANpaBICHUSAM (IIKOJaM) W MPEICTaBILFOIINX
pa3iuYHbIe B3TJAAB Ha 0003HAYEHHYIO0 TEMOH UCCIeI0BaHuUs poOIeMaTH-
ky. Ilpn Hamucanum paboTHl OBLIM HUCIOJIB30BaHbI HAy4YHBIC 3HAHUS U3
obnactu Gumocoduu, JOTHKH, COMOIOTHN U (PUIIOIOTHH, B TON WM MHON
Mepe OTHOCSIIUECS K TEME IUCCEPTALIUH.

HopmaTuBHyo ocHOBY padoTbl coctaBmm Koacturymus PO,
I'paxnanckuii Kogekc P®, uHbie ¢enepaibHble 3aKOHBI U TOJ3aKOHHBIC
HOPMAaTUBHbIC IPABOBBIE AKTBHI.

OMmnupuyeckasi 6aza ucciaeaoBanus. B npouecce paboTel nccueno-
BaJICh MaTepHalibl PAaBOTBOPUECKOM, MHTEPIPETAIIMOHHON U IIPaBOIpUMeE-
HHUTEJIFHOM NPaKTHKHU, NEPHOANYECKON MeyaTu U IPYruxX CPeACcTB MacCOBOM
uH(popmanuu. BbuM M3ydeHsl akThl OQUUUAIBHOTO IOPUANYECKOrO TOJKO-
Banusi Koncrurynuonnoro Cyna P®, BepxosHoro u Bricmero Apoutpak-
Horo cynoB PD, denepanbHBIX apOUTPaXXHBIX CYJIOB OKPYTOB, CYIOB 00IIen
IOPUCIMKIMN U apOUTPaXHBIX CYIOB, MHBIX KOMIICTEHTHBIX OTEYECTBEHHBIX
OpPraHOB M MEXIyHAapOJHBIX OpraHM3alfii. ABTOp Tak)kKe MCIOIb30BaN JINY-
HBIN OBIT MPOGECCHOHATIBHOM IOPUIUUECKON ICATSILHOCTH.

HayuyHasi HOBU3HA IMCCEPTALMOHHOIO HUCCJIEA0BAHUS 3aKIII0UACTCS
B TOM, YTO Ha OCHOBE CYIIECTBYIOIINX TEOPETHUECKUX pa3paboTok copmy-
JIMPOBAHO aBTOPCKOE OMPE/IEICHHE OIIEHOYHBIX MOHATHI BEIIHOTO U 00s3a-
TENLCTBEHHOT'O 1IPaBa; YTOUHEHBI X OTJIHMYUTENIbHBIE TPU3HAKH; 0OOCHOBaHA
KOHIIENITYaJIbHas OCHOBA IUTFOPAJIUCTUYECKOrO0 TMOAX0Ja K IOHUMAHUIO
(YHKIIMOHANHEHON HANpaBICHHOCTHA OICHOYHBIX TMOHSATHH B TPaXKIaHCKOM
npaBe; BBIABICHBI KPUTEPUH (POPMHUPOBAHMUS YaCTHOTO M CyleOHOro yCMOT-
peHuUs IpY IPUMEHEHUH OLIEHOYHBIX MOHATHI B BEIHOM U 00s3aTeNILCTBEH-
HOM TIpaBe; JIOKa3aHa WHTETPATUBHAs CBS3b PA3IUYHBIX METOAOB
TOJIKOBAHMS OIICHOYHBIX MMOHATHH BEIIHOTO U 003aTEIbCTBEHHOTO TIPaBa.



B xone uccnenoBaHus MpaBONpPUMEHUTEIBHON MPAKTUKK BBISBIECHBI
MPUYUHBI OIMNOOK, JOIMyCKaeMBbIX B IPOIECCEe MPUMEHEHHS HOPM C OIle-
HOYHBIMH TOHSITHSMH B BEIIHOM U 00s3aTEILCTBEHHOM IIpaBe, pazpabora-
HBI TIPEVIOKECHUS, HAlpPaBICHHBIE HAa COBEPIICHCTBOBAHUE T'PAXKITAHCKOTO
3aKOHOJIaTeNbCTBA B HCCIeLyeMol 0bmacTu. JT0, B CBOIO O4epe.b, MO3BO-
JIUJIO aBTOPY CPOPMYITUPOBATH OCHOBHBIC TEHJICHIIMN PAa3BUTUSI HHCTUTYTA
MIPUMEHEHUS OLIEHOYHBIX TOHSATHH BEITHOTO W 00s3aTeIhCTBEHHOTO IpaBa
KakK cpelcTBa o0ecreyeHus] THOKOCTH B MPaBOBOM PETYJIMPOBAHUH COBpE-
MEHHBIX IMYIIECTBEHHBIX OTHOIICHUH.

TeopeTnyeckasi 1 NpaKTHYecKasi 3HAYMMOCTb MCCJIEJOBAHUSA OTI-
penensiercsi He0OXOJMMOCTBIO Pa3BUTHS TEOPETUUYECKUX OCHOB HCIOJB30-
BaHUS OIIEHOYHBIX MOHSATHUNA B MPABOTBOPUYECKON M MPaBONMPUMEHUTEIbHON
JIeTEIbHOCTH, a TAaKXKe ero aKTyallbHOCTbIO, HOBU3HOM, HAy4HO OOOCHO-
BaHHBIMU U apTYMEHTHPOBAHHBIMH BBIBOJIAMU U MIPEIOKCHHUSIMH.

Teopernueckoe 3HaUCHNE W3YUCHUS TAaHHON MPOOIEMATHKNA COCTOUT
B TOM, YTO OHO MO3BOJIIET Ha OOLICTEOPETUYECKOM YPOBHE HCCIIEAOBAThH
JOTUKY ()OPMUPOBAHUS OIIEHOYHOTO TIOHATHS, BBISIBUTH MPUHITUIIBI U 3aK0-
HOMEPHOCTH (POPMHUPOBAHUS OLIEHOYHOTO MOHSTHS B COBPEMEHHOM Belll-
HOM W 0053aTeNbCTBEHHOM IIpaBe, a TaKKe H3yYUTh JPYTHe ACIEKTHI
JAHHOW TeMBI, 00O3HAYCHHBIE B 33a/ladaxX HCCIENOBaHUA. |eopeTHdecKue
PE3YJIbTAaThl UCCIICAOBAHMUS HAIIPABJICHBI HA UX IMMPAKTHYCCKOC IPUMECHCHUC.

IIpakTHyeckass 3HAYUMOCTb PadOThl 3aKIOYACTCI B TOM, 4YTO
c(hOopMyJIMPOBAaHHBIC B TUCCEPTAIIMH TOJOKEHHUS MOTYT OBITh ITOJIOKEHBI B
OCHOBY JESITeTbHOCTH 3aKOHO/IATEIBHBIX OPTaHOB BIACTH, MPABONPUMEHH-
TENBHON W CyNeOHOHN HesTensHOCTH. JMmakTuieckass 3HAYUMOCTh JTaHHOM
paboTHI COCTOHT B TOM, YTO €€ PE3YJIbTaThl MOTYT OBITh HCIIOJIB30BaHBI IPU
MOJITOTOBKE yUEOHHWKOB, Y4€OHBIX, Y4eOHO-METOIUYECKHX ITOCOOUIL; TpH
MPOBEJCHUH yUEOHBIX 3aHATUH 1O OOIIEeH TEOpUM IpaBa M TOCyIapCTBa,
TpaXXAaHCKOMY IIpaBy.

AnpoGanusi pe3yabTATOB JUCCEPTALMOHHOIO HCCJIEJOBAHUS.
Huiccepranys BBHIMOJIIHEHA W 00CYXJIeHa Ha Kadeape IpakJaHCKOTO MpaBa
Kybanckoro rocymapcTBeHHOTO arpapHoro yHuBepcutera. llomokeHus
JAUCCEPTATUOHHOT'O MCCIICAOBAHUA OTPAXXCHEBI B ACBATH HAYyYHBIX Hy6.HI/IKa-
[USIX ¥ POIILTH 00CYKICHHE Ha HAYYHO-TIPAKTUIECKUX KOH(DEPEHITUIX.

CTpykKTypa AuccepTanHOHHON pPadoThI 00YCIIOBIICHA LIENBIO U 3a7a-
YaMH HWCCIIEOBAHMUS, YTO TO3BOJIMIIO HaWOOJee TIONHO PAacKpbITh BHIOpaH-
HYI0 TeMy. JluccepTalMOHHOE HCCIIEIOBAaHWE COCTOMT M3 BBEACHUS, TPEX
TJIaB, BKIIIOYAIONINX B ce0sl BOceMb naparpadoB, 3aKII0UCHUS U OnOIHorpa-
¢un. B mporecce M3NOKEHUS Marepualia U B KOHIIE KaKIoro mnaparpada
(hopMyIHPYIOTCS TEOPETHUECKHE BHIBOABI M IPAKTHUECKUE PEKOMEHIALINY.
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HayyHasi HOBM3HA HalLIa OTPa’keHHe B MOJI0KEHUSIX, BHIHOCHU-
MBIX HA 3aLIUTY:

1. Hamuume OIEHOYHBIX MOHATUH B BEIHOM M 0053aTEIHCTBEHHOM
mpaBe MO3BOJISIET 3HAYUTEIBHO PACHIUPUTH MPEICNbl YCMOTPEHHS MPaBO-
MIPUMEHUTEIS U CYIIECTBEHHO CHU3UTH CTETIE€Hb MOTEHIIMAIFHON MPaBOBON
HEONPEIEICHHOCTH UM HEJOCTATOYHOCTH TPakKIaHCKO-IIPABOBOTO PETYJIHU-
pPOBaHHSA WMMYIIECTBEHHBIX W JIMYHBIX HEUMYIIECTBEHHBIX OTHOIICHHI.
KonuyecTBO OICHOYHBIX MOHSATHH B TPAKIAHCKOM 3aKOHOJATEIHCTBE
JIOJDKHO OBITh aJICKBATHO MPUHIUITY PalMOHAIBHOTO OTHOIIEHUS K TPaBO-
BOH JCHCTBUTEIBHOCTH, TPEOOBAHUSAM 3aKOHOIATEIIPHON TEXHHWKH M CIIO-
JKUBIIIEMYCSI YPOBHIO MPABOBOM KYJIbTYPHI MPaBOIPUMEHUTENS. DTO OyaeT
CIocoOCTBOBATh JOCTIDKEHUIO KOHEYHOW IENH — PeaTbHOMY TOCIIOACTBY
MpaBa Kak OJHOTO U3 OINPEENSIONINX YCIOBAN KU3HEACSITEILHOCTH 00IIIe-
CTBa B IIPABOBOM TOCYAAapCTBE M MPABUIBHOMY Pa3pellCHUI0 KOH(IMKTOB
MeEXTy YIaCTHUKAaMH TPaKIaHCKOTO 000poTa.

2. ®eHOMEH OIIEHOYHOT'O MOHATHS B TPAXKIAHCKOM IPaBE MPEACTaBIIS-
eT co0oii JerajJpbHOE 3aKperUIeHHe BO3MOXKHOCTH TIOMCKA JHaIeKTHIECKOTO
€IMHCTBA JVICTIO3UTHBHBIX HAadall U UMIIEPATUBHBIX HOPM TIPH OCYIIECTBIIE-
HUU MIPABOBOTO PETYIMPOBAHUS UMYIIECTBEHHBIX U JIMYHBIX HEUMYIIICCTBECH-
HBIX OTHOIEHUH. OIEHOYHBIe TOHSTHS TPEIJIaracTcsi paccMaTphBaTh Kak
cnenupUUecKii 3JIEMEHT MEXaHU3Ma TPaXKIaHCKO-TIPABOBOIO PEryJIMPOBa-
HUs. B paMkax (yHKIIMOHATBHOTO IMOMXOMa K HCCIIEAOBAHUIO OIEHOYHBIX
TIOHSATHIA B BEIITHOM M 0053aT€JIbCTBEHHOM IIPaBe UX CIIEIyeT paccMaTpUBaTh
KaK CBOMCTBO JUCIIO3UTHMBHOTO METO/a TPABOBOTO PETyJIMPOBAHUS OO
CBOWCTBO COOTBETCTBYIOIIMX JUCTIO3UTHBHBIX MTPABOBBIX HOPM.

3. OIllCHOYHbIC TOHATHS B BEIHOM M 0053aTEIbCTBEHHOM IpaBe
MIPEJICTABISIOT cO0O0M 3aKpeIUIeHHbIE B UCTOYHHKAX HOPMATHBHOTO (TIO-
HOPMATHBHOT'O) PETYIUPOBaHUS (HOPMATBHO HEOIIPEIEIICHHBIE TTOJI0KECHHUS,
KOTOpBIC B HauOoJiee 0OOIIEM BHUJE OXBATHIBAIOT ONPEICIICHHYIO COBOKYII-
HOCTPH SIBIICHHI TPaBOBOW JEHCTBUTEIHLHOCTH W TPEANONaraloT AalbHe-
IIyI0 KOHKPETH3AIMI0 TMPABONPUMEHHUTEIEM IIyTeM WX TOJKOBAHHS
MPUMEHUTENIBHO K CKJIAIBIBAIOIICHCS KU3HECHHONW CUTYAIlUU C YIETOM BO3-
MO>KHOW BapUaTUBHOCTHU COJICP>KAHUS OLICHOYHOU HOPMBI, BOJICU3bSIBICHUS
YYIaCTHUKOB TPa)XTAHCKOTO 00OpOTa, a TaKXKE YCTAHOBJICHHBIX 3aKOHOM
MpeIesIOB U NPUHIIUIIOB IPaXKAAHCKOTO MpaBa.

4. OueHOYHBIC TIOHATHS BENTHOTO W 00S3aTEILCTBEHHOTO TIpaBa B
(hYHKIIMOHAIBHOM aCIeKTe MPEACTABIISAIOT COOOM CI0KHYIO MHOT'OICIIEBYIO
CUCTEMY, MPHU MOMOILIK KOTOPOU PEIIAIOTCSI KOHKPETHBIE 3aJa4l B YCMOT-
pUTEIbHON cepe NMPaBOBOrO PEryJUPOBaHMS CTATUKHA U JUHAMUKU IPax-
JTAHCKOTO 00opoTa. SIBNSAsSCh WHTETPUPOBAHHON IEIOCTHOCTHIO, 3Ta
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cucTeMa, KpoMe TOTro, MPeACTaBiIseT cOOOH B3aMMOCBSA3aHHYIO U B3aHMO-
00YCIIOBJIEHHYIO COBOKYITHOCTH I'PayKIaHCKO-TIPABOBBIX OILIEHOYHBIX HOPM,
KOTOpbIe B paMKax IIOJCHUCTEM BEIIHBIX M 0053aTeNbCTBEHHBIX IMPABOOT-
HOIIICHUH BO3JCHCTBYIOT Ha PETyIHpyeMble OOIECTBEHHBIE OTHOIICHHS IO
OTIpeJIeICHHBIM HampaBieHUsIM. BMecTe ¢ TeM perynsTUBHOE BO3ZCHCTBHE
BCEX JJIEMEHTOB CHCTEMBI MOJYMHEHO €AMHOW 1IeIeBOW YCTaHOBKE — rap-
MOHM3AIIMH TPaB W 3aKOHHBIX MHTEPECOB JTMYHOCTH, YTO MO3BOJISIET TOBO-
PHUTH 00 MX CUCTEMHOM M (DYHKIIMOHATBHOM €MHCTBE.

5. OGocHOBaHa BaKHOCTH TOJIOKEHHUS O INTIOPATHCTHYSCKOM, a He
MOHHUCTHYECKOM TIOAXOJ€ K MOHMMaHUIO (YHKIMOHAILHON HampaBlICHHO-
CTH OLCHOYHBIX MOHSATHH B TPa)KAaHCKOM TpaBe. BEBISBIEHBI cleayromye
OCHOBHBIE (DYHKIINH OIIEHOYHBIX MMOHATHH B paMKax BELIHOTO M 00s3aTelb-
CTBCHHOTO TpaBa: pEryJsTHBHAS, OXpaHUTENbHAas, CHCTEMOOOpa3yromasi,
aKCEOoJIOTHYecKasi, THOCEOIOr0-MeTOI0IOTHYEeCKasl. Y CTaHOBJICHAa B3aUMO-
3aBUCHMOCTD PA3NYHBIX (YHKIUI OLEHOYHBIX MOHSATHH B TPaKIaHCKOM
npaBe. JTO MO3BOJSIET c(HOPMYIMPOBATH BHIBOA O TOM, YTO OCHOBHOE
(YHKIIMOHAIBHOE Ha3HAYCHNE OIICHOYHBIX IMOHATHH BEITHOTO U 00s3aTeNb-
CTBCHHOI'O ITpaBa 3aKIO4YacTCiA B TOM, ‘ITO6I)I OCYIIECTBIIATh MHAUBUOY-
aJIbHOE MTOJJHOPMATHBHOE IIPABOBOE peryIrpoBaHue. B 00s3aTenscTBeHHOM
NPaBOOTHOIICHUN OLIEHOYHBIC MOHSTHUS BBIOJHSIOT TaKkke (DYHKIHIO OT-
paHuYeHus: CBOOOABI JOTOBOPA.

6. OOGOCHOBBIBaeTCA I1€T€CO00Pa3HOCTh KIACCH(UKAINU TPaskIaHCKO-
IPaBOBbLIX OLICHOYHBLIX TIOHSATHH TI0 CJICAYHOIIUM OCHOBAHUAM: CTCIICHL OTpa-
JKEHHUS COIMATBHO-TIPABOBOM JeHCTBUTENBHOCTH; OCOOCHHOCTH (OopM OOBEK-
THBU3AIIMK TPAKIAHCKO-TIPABOBBIX OIEHOYHBIX IOHATHIL; OCOOCHHOCTH
3aKOHOJIATENIbHOW TEXHHWKH; OCOOCHHOCTH BHEIIHEH (DMKCAIMM HETOCpe/ICT-
BEHHO B TEKCTE I'Pa)kJaHCKO-TIPABOBOW HOPMBIL; Crelu(HKa 00bEKTOB OTpa-
JKEHUA COHHaJ'IBHO-HpaBOBOfI HeﬁCTBHTeHBHOCTH; OJIEMCHTBI COACPKAHUA
IMMPaBOOTHOIICHUA, XapaKTEPU3yEMOI'0 OLICHOYHBIMHA TMOHATUSIMU, BSaI/IMOZ[eﬁ-
CTBHE DJIEMEHTOB NMPABOOTHOLICHUS, XapaKTEPU3yeMOro OIICHOYHBIMU TOHS-
THSAMH; CTPYKTypa OICHOYHOTO TOHSTHS; COIMAIbHOE HAa3HA4YCeHHUE B
HPaBOBOM PETYJIMPOBAHUH BEIIHBIX ¥ 0053aTeIbCTBEHHBIX OTHOIICHHI; METOJT
MIPABOBOTO PETYJIMPOBAHUS, XapaKTep MPHU3HAKOB SBICHUN, 0000IIaeMbIX B
OLCHOYHBIX ITOHATHAX, Cy6’beKTBI, YIIPAaBOMOYCHHBIC TOJIKOBATh OLCHOYHBIC
nousatyst. [lpennoxxennast knaccuuKanys OLEHOYHBIX MOHATHH MpaXkKIaHCKO-
IO TmpaBa CHOCOOCTBYET KOMIUIEKCHOMY BBISBIICHHIO M HCCIICIOBAHHIO HX
0COOEHHOCTEH C yueToM CrelU(HKN BELIHBIX M 0053aTeJIbCTBEHHBIX MIPABO-
OTHOIIIEHNH, TOBbIMAst 3(p(EeKTUBHOCTh M Ka4ecTBO Mpolecca MPUMEHEHUS
IPaXKIAHCKO-TIPABOBBIX HOPM, COJIEPIKAIIMX OLCHOYHBIE TIOHSTHSI.

10



7. Cnenuuka TONKOBaHHS OLIEHOYHBIX MOHSATHUH BEIIHOTO M 00s13a-
TEITLCTBEHHOTO TPaBa B PaMKaX COBPEMEHHOW IUBHMIMCTHYECKONH METOMIO-
JOTHK O0YCIIOBIIEHa MX KaueCTBEHHOW XapakTepUcTUKOW. OOOCHOBaHBI U
TEOPETUYECKH OIpaBIaHbl TPaMMaTUYeCKUH, CHUCTEMHBIH, JIOTHYECKHI,
(YHKIIMOHANBHBIHN, JOKTPUHAIBHBI METOABI JUIS TOJIKOBAHUS OLEHOYHBIX
HOHSTHI BEITHOTO M 00S3aTeNbCTBCHHOTO IIpaBa. YCTAHOBJIECHA HEpapXu-
YyecKasl 3aBHCUMOCTb Pa3IMYHBIX METOJIOB TOJKOBAHMS OLCHOYHBIX MOHS-
THH, OOpa3ylomMX MLENOCTHYI0O CHUCTEMY, B paMKax BEIIHOTO U
00s13aTeILCTBEHHOTO TIpaBa. Jloka3zaHo, 4To Hanbosiee MPOYKTHBHBIM JUIS
TOJIKOBAHHUSI OLICHOYHBIX MOHATHI BEIIHOTO M 00S3aTENbCTBEHHOTO TpaBa
ClIeyeT MPU3HATh (DYHKIMOHATIBHBIA CIIOCO0 WX TOJIKOBAHMUSL.

8. ConepkaHre KOHKPETHOTO pe3ysbTaTa IpPaBOINPUMEHHTEIHEHOTO
mponecca OLCHOYHOI'0 IMOHATUA HE ABJIACTCA HCHU3MCHHBIM W HCIIOJABUIK-
HbIM. CymIecTByeT 3KOHOMMYECKasi OOYCIOBJIEHHOCTb COJEp)KaHHs Olle-
HOYHBIX TIOHATHH BEIIHOTO M 005A3aTEIbCTBEHHOTO TIIpaBa, KOTOpas
HpPENCTaBIIeT CO00ii OOBEKTHBHYIO IPEIONPEICICHHOCTh HarpaBIeHUH
TOJIKOBAHHA M KOHKPETU3allMU HUX COACP)KaHHA COOTBECTCTBYIOIIMM OCHOB-
HbIM TCHACHLUWAM Ppa3sBUTHA U q)YHK]_[I/IOHI/IpOBaHI/Iﬂ UMYIICCTBECHHBIX OT-
HOIICHWH, ONTHMAIbHOMY COOTHOIICHHIO IyONMYHBIX M  YacTHBIX
HHTEPECOB B chepe rpaxkJaHCKO-TIPABOTO PeryIHpOBaHHUS.

9. B BCIIHOM IIpaB€ OLCHOYHLIC INOHATHA IMO3BOJIAIOT ONPCACIIUTH
BHEILIHUE TPAHULBI COAEpKaHus IpaBa coOCTBEHHOCTH. C OHOM CTOPOHBI,
OHHU OINpPEJENSIIOT Mepy BO3MOXHOTO TOBEICHHS COOCTBEHHHKA, 3aKIIO-
YarouyrocCsa B MPaBOMOYUAX BJIAJICHUSA, IMOJIB30BaHUA U PACIIOPSKECHUSA €TI0
umymiectBoM. Mx QyHKIMOHAIbHOE HAa3HAYEHHE 3aKITI0YaeTCsl B KOHKPETH-
3aI[MM UMEIOIINXCS JI03BOJICHUH, HAJIOKEHUH 3alIPETOB M JJONOIHUTEIBHBIX
MMOJIOKUTENBHBIX 00SI3aHHOCTEN B OTHOIIICHUH NMYIICCTBA CcOOCTBEHHHUKA B
npejienax, HeoOXOUMBIX U JOCTAaTOYHBIX JJIs JOCTHKEHUS HauboJjiee 3Ha-
YUMBIX COLMAIBHBIX IeJeld (3alUThl OCHOB KOHCTUTYIIMOHHOTO CTpOS,
HPAaBCTBCHHOCTHU, 3A0pPOBbHA, IMPAaB W 3aKOHHBIX HMHTCPCCOB JPYrux JIHIL,
obecriedeHus: 000POHBI CTpaHbl M Oe30macHOCTU rocyaapctea). C npyroi
CTOPOHBI, OHH SIBJIAIOTCS BHYTPEHHUM IIPEJEeIOM YCMOTPEHHUS MpaBONpH-
MEHHTEJIS TP OTNPEICIICHUH COAEPKAaHUS KOHKPETHOTO OLIEHOYHOTO HOHS-
THUA B BCUIHBIX MNPAaBOOTHOMICHUAX, a4 TAK)KE BBICTYIIAIOT B Ka4€CTBE MCPhI
CyJeOHOr0 yCMOTPEHUS IIPH BHELTHEH OLIEHKE JIESITeTIbHOCTU CyObeKTa IpH
peanu3anyy HOPMBI C OLICHOYHBIM TTOHSTHEM.

10. YcraHOBIIEHO, YTO CO/EP)KaHUE OLIEHOYHBIX MOHATHI B HOpMax
00513aTeJILCTBEHHOTO TPaBa MOXKET PACKPHIBATHCSA HE TOJIBKO 4epe3 CHCTe-
My IPaBOBBIX 3alPETOB, HO M Yepe3 3aKpeIuleHHe 3a CyObeKTaMH Ompere-
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NEHHBIX JO3BOJICHUH. B 00s3aTeNbCTBEHHOM MpaBe HOPMBI C OLEHOUYHBIMHU
MOHATHSMHU YCTAHABIMBAIOT NPUMEPHBIE TPAHUIBI JO3BOJIEHHOTO IMOBEE-
HUSI OHOM CTOPOHBI B O0SI3aTENBCTBE, a TAKKE KOPPECIOHIUPYIOIIUE MM
MpaBUJIa JOHKHOTO MOBENEHUs Jpyroil cTopoHsl. IIpuMeHeHne oreHoYHOoro
TIOHSTUSL ¥ HAlOJHEHUE €r0 KOHKPETHBIM COIEPXKAHUEM OCYIIECTBISIETCS C
MIOMOIIIBIO YCTAHOBJICHUS COICPIKATENBHBIX KPUTEPHEB, ONPENEIAIOINX Tpe-
JIeTIbI CBOOOBI YCMOTpPEHHUS CyOBEKTa 003aTeIbCTBEHHOTO MPABOOTHOILICHUSL.

11. Ilpenensl ycMOTpeHUS IPH MPUMEHEHUH T'PakJaHCKO-TIPABOBBIX
HOPM C OLIEHOYHBIMH IOHATUSIMU IPEACTABIISIOT COOOHN IIPaBOBbIE OTPAHU-
YeHHs COLMANbHON HAIpPaBICHHOCTH, YCTAHOBJIEHHBIE 3aKOHOAATEIEM, B
paMKax KOTOpBIX Ui CyOBEeKTa NMpaBONPHMEHEHHUS! YCTaHABIMBAETCS J10-
mycTuMasi cBoOOAa NEeWCTBHI B BBIOOpPE BapHaHTa MOBEACHUS HA OCHOBE
KOMILJICKCHOTO aHajn3a OOCTOSITENBCTB KOHKPETHOTO MPaBOOTHOIICHUS
COpa3MepHO €ro CyOBEKTHBHOMY IMOHWMAHHIO TPUHIIMIIOB 3aKOHHOCTH,
CIIPaBETMBOCTH, JOOPOCOBECTHOCTH W menecoodOpasHoctu. CobmroneHne
YKa3aHHBIX NPEIENIOB YCMOTPEHUs], B LIEJIOM, CIOCOOCTBYET NOCTHKEHHIO
OINITUMAJILHOTO OaaHca pa3InuyHbIX HHTEPECOB B OOLIECTBE.

12. FOpunuueckas cneunuka 4acTHOTO YCMOTPEHHS NP TPUMEHe-
HUM HOPM BELIHOT'O IpaBa 3aKJII0YaeTCsl B CaMOM aOCONIOTHOM XapakTepe
BEIIHBIX IPaBOOTHOIICHUH. 3aKperuieHHBIH B 3aKOHE YCMOTPHUTEIbHBIN
XapakTep OCYIIECTBICHHS MPAaBOMOYMI BIIaJEHUs, TOIb30BAHUSA U PaCIIo-
PSDKEHMSI BELIaMU TI03BOJISIET CyOBEKTY BEIIHOI'O IIpaBa MCIIOIb30BATh MaK-
CUMAaJIBHBIE BO3MO>KHOCTH YaCTHOTO YCMOTPEHHSA. YCTaHOBJIEHO 4TO, NpHU
peanu3anyy CBOETO IIPaBOMOYUS OIPENEISTh COAEPKAHUE CyObEKTHMBHOIO
IpaXkIaHCKOT'O MpaBa, UCIIOJNIB3Ys OLIEHOYHBIC OHATHS, YaCTHOE YCMOTPEHHE
CyOBEKTa BEIIHOTO NpaBa IIMpe, HEKENTM YaCTHOE YCMOTPEHUE B 00s13aTeNb-
CTBEHHOM IIPAaBOOTHOIIEHUH. B 0053aTebCTBEHHOM MPAaBOOTHOIIEHUH Ya-
CTHOE YCMOTPEHHE OrpaHWYEHO HE TONBKO TMpaBaMH M 3aKOHHBIMHU
MHTEpECaMy TPEThUX JIML, HO M HEMOCPEACTBEHHBIMU CyObEKTUBHBIMH IIpa-
BaMH U MHTEPECOM KOHTpAareHTra, AUHAMHKOW €ro pemyTaluyd Ha PbIHKE U
T. IL.
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OCHOBHOE COJEPXAHUME PABOTbBI

Bo BBeneHnu 000CHOBBIBACTCS aKTYyaJbHOCTH TEMBI, OMPEIEIISIOTCS
CTETIeHb HayYHOW pa3pabOTaHHOCTH, OOBEKT U MPEMET HCCIIeIOBAHMUS, TIENh
U 3aJaud, PaCKpBIBAIOTCS METOJOJIOTHYECKAs U TEOPETUYECKash OCHOBBI,
Hay4Hasi HOBU3HA, (DOPMYyTHPYIOTCS OCHOBHBIE TIOJIOKEHUS, BEIHOCHMEIE Ha
3alIUTy, OOOCHOBBIBAIOTCSI TEOPETHUYECKass W IPAaKTUYeCKas 3HAYMMOCTH
PpaboThI, IPUBOJIATCS CBEIEHHS 00 arrpoOaIluy Pe3yibTaTOB UCCIICIOBAHUSL.

IlepBas raaBa «OBIIASL XAPAKTEPUCTUKA OLHEHOYHBIX MMOHSI-
TUA B BEIITHOM U OBSI3ATEJIbCTBEHHOM ITPABE)» COCTOUT U3 TpEX ma-
parpadoB. B Hell uccnenyroTcs OpuUAMYECKas CYIIHOCTh, MPHU3HAKH H
(hYHKIIMHM OLIEHOYHBIX MOHATHH B BEIIHOM W O0S3aTENbCTBEHHOM IIPaBe,
npejyiaracTes o0Iasi KiacCu(pUKaiys OLEHOYHBIX MOHATHMA, COACPKAIINX-
Csl B HOpMax BEIIHOTO W 0053aTeIHCTBEHHOTO MpaBa.

B nepeom napazpacgpe «Ilonamue u npuznaxku oyeHoUHbIX ROHAMUIL
6 BCWHOM U 00A3aMeIbCMEEHHOM NPAGe) PACCMATPUBAIOTCS TEOpPETHYE-
CKHE BOMPOCHI, HETIOCPEICTBEHHO CBSA3aHHBIE C YTOUHEHHEM HEO0OXOAUMOTO
MOHATUHHOTO ammapaTa M0 MPEeAMETY THUCCEPTAIMOHHOTO HCCIICOBAHUS.
JlokaspIBaeTcsi, 9YTO HMCIOJIH30BAaHNE OIEHOYHBIX MOHSATHIA B BEIIHOM U 005-
3aTeIbCTBCHHOM TIPaBE SBIISETCS BAKHBIM METOJOJOTHUYECKHIM MOMEHTOM,
MOCKOJIbKY TPEeOYEeT KOMILICKCHOT'O IMOIX0a K U3y4aeMOMY SIBJICHHUIO.

ABTOpPOM OTMEYaeTCsl IMCKYCCHOHHOCTH IPOOJIEMBI, TOCBSIIEHHON
0003HAYCHHUIO OIICHOYHBIX BBIPAKEHUN B MPABE U €r0 Pa3IMYHbIX OTPACIIsX.
3HaYNTEIIFHOS BHUMAHUE YNIENSAETCs] TIPABOBOU MPHUPOJIE UCCIEITyEeMOTO SIB-
JICHUS, KOTOPasi MOXET OBbITh BBISIBIICHA MYyTEM TEOPETUYECKOr0 (DYHKIIMO-
HAJIBHOTO aHAJIN3a, & TAKXKEe MOCPEJACTBOM BBIWICHEHUS €T0 CYIIECTBEHHBIX
MIPU3HAKOB M CBOWCTB B TPakKIaHCKOM TpaBe. B cBs3M ¢ 3TUM B paboTe aHa-
TU3UPYIOTCS 0a30BbIE€ KATETOPUH, UCIIONB3yEeMbIe B IOPHINIECKON TEXHUKE:
«TEPMUHY», «IIOHATHE», «KATETOpHus». J{MCCEepTaHTOM IMPUBOIUTCS TOKTPH-
HaJIbHOE 0OOCHOBAHME OTPACJICBOM YHHMBEPCAJIBHOCTH, & TAKXKe BO3MOXKHO-
CTH U TIEJIECO0OPA3HOCTH HMCIIOJIH30BAHUS TEPMHUHA «OIEHOYHOE TTOHSITHEY B
rpaXkIaHCKO-TIpaBoBo cdepe. Mcexoas U3 M3I0KEHHBIX METOA0IOTHISCKUX
MPENOCHUIOK, 000CHOBAHO, YTO «OLIEHOYHOE MOHATHE» — (DEeHOMEH, HEe 00-
JATAIOINN KaTeTOPHATBHBINA CTATYCOM B HayKe I'PakJJaHCKOT'O IPaBa.

Ilox cymHOCTBIO MPABOBOTO TOHATHS MpPEIaracTcs MOHUMAThL Hau-
Oosee oOIIME, CYIIECTBEHHBIC NMPU3HAKH, MMO3BOJIIOIINE BBIABUTH 3aKOHO-
MEpHOCTH  (OPMYIIUPOBAaHHUS W TPUMEHEHHS OIICHOYHBIX ITOHATHUM,
HCIIONIB3YEMBIX B TIPABOBOM PETYJIUPOBAHUY BEITHBIX U 00S3aTEIIbCTBEHHBIX
otHouieHui. CogepKaHheM OLIEHOYHOTO IPABOBOTO MOHSTHUS SIBJISIETCS BJIO-
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JKCHHBIN B HETO MpaBONpPUMEHHUTENIEM cMBICH. [Ipu 3ToM 00beM OLIEHOUHOTO
HOHSTHUSI COCTABJISIET COOTHOIIEHHE WCTHHHOTO CMBICHIA OLEHOYHOIO IOHS-
THUSI ¥ €r0 TEKCTYaIbHOTO BBIPaKEHUSI B HOPME TPaskKAaHCKOTO IpaBa, KOTO-
PO€ KOHKPETU3UpYeTCs B IpoLecce e€ MPUMEHEHHS.

OrneHOYHBIE TIOHSTHSA, paccMaTpUBaeMble AMCCEPTAHTOM Kak CIICIH-
(uueckuii SMEMEHT MeXaHH3Ma TPaXKIAHCKO-TIPABOBOTO PEryIHPOBAHUS B
BEII[HOM U 0053aTeNbCTBEHHOM IIPaBe, MPEACTABISAIOT COOO 3aKpEIUICHHBIC B
MCTOYHMKAX HOPMATUBHOTO (TIOJHOPMATHBHOIO) PETYIUPOBAHUS (POPMATTBHO
HEOTIpeIeICHHbIE MOJIOKEHMs, KOTOpbIe B Hanbosiee O0LIEeM BHUAE OXBaThIBa-
10T OIPE/CIICHHYI0 COBOKYIHOCTH SIBJICHUH NMPaBOBOHM JCHCTBUTEILHOCTH M
NpENNoNararoT AATFHEHIYI0 KOHKPETHU3alUIO MPaBONPUMEHHUTENIEM ITyTeM
UX TOJIKOBAHMS IIPUMEHUTENBHO K CKJIAIbIBAOLIEHCS )KU3HEHHOM CUTYyaIuu C
Y4E€TOM BO3MOXXHOH BapHAaTUBHOCTH COJAEPXkKaHMs OLEHOYHOH HOPMBI, BOJIE-
U3bSBICHNUS YYaCTHHKOB I'Pa)KAAHCKOIO 000pOTa, a TAKXKE YCTAHOBICHHBIX
3aKOHOM IIPEAETIOB U IIPUHLHUIIOB I'PAXKIAHCKOTO MpaBa.

PaccMmoTpeHbl OCHOBHBIE MPU3HAKH, XapaKTEPU3YIOIIHE CYIIHOCTh OIle-
HOYHBIX TIOHATHI BEIIHOTO M 00S3aTe/bCTBECHHOro mpara: 1) GopmaibHas
HEONPE/IC/ICHHOCTh; 2) BHELIHSIE (OpMa BBIPOKCHUS U 3aKPCILICHHS;
3) abCTPaKTHOCTh, HEYCTKOCTh; (PUKCHpOBAHHE HanOojee OOIIMX MOHSITHH,
XapaKTepU3YIOIINX Pa3IMYHbIEC SBICHHUS TPABOBOH (BHETPAaBOBOW) JEHCTBU-
TENIBHOCTH, a Takke (QuKcHpoBaHHEe HanbOojee OOIIMe MPU3HAKOB 0000IIae-
MBIX B HUX SIBJICHUH; 4) GANHCTBO CYOBEKTUBHOTO U OOBEKTHBHOIO Hayaia B
UX COJEP)KaHWH, 5) IMUCIO3UTHBHOCTE M BO3MOJKHOCTH BapHATHBHOCTH CO-
JIep>KaHUs OLICHOYHOTO TIOHSITHS 110 COTJIAIICHUIO CTOPOH; 6) TpeenaMu npH-
MEHEHUsI OLICHOUHBIX MOHATHI BBICTYIIAIOT KaK NPaBOBbIE, TAK M COLUAIbHbIC
HopMBL. Mccnenyemble cBoicTBa (MIPU3HAKK) OLIEHOYHBIX TTOHATHI HAaXOIATCS
B €AMHCTBE, AMAJEKTUYECKOM B3aHMMOAEHCTBMM M codeTaHuu. bosee Ttoro,
TOJIBKO B 3TOM €AMHCTBE OHHU MOT'YT CYIIECTBOBATH U MPOABJIATHCA B KQYCCTBE
crienM(pIYEecKUX MPaBOBBIX CBOMCTB KaK IEIIOCTHON crcTeMbl. VX 060co0ieH-
HOE PacCMOTPEHHE BO3MOYKHO JIMIIb B MOPSAAKE TEOPETUUECKON aOCTPAKLIMH.

denomen OLCHOYHOI'O IMOHATHA B IpaKAaHCKOM IIpaBE IMPEACTABIISACT
co00i JleraibHOE 3aKperyIieHHe BO3MOXKHOCTH TIOMCKAa JUAIEKTHYECKOIO
CANHCTBA JUCIIO3UTHBHBLIX Ha4Yall U UMIICPATUBHBIX HOPM IIpU OCYIIECTBIIC-
HHUH TIPaBOBOT'0 PETYIMPOBAHNA UMYIICCTBEHHBIX U JIMYHBIX HEUMYIICCTBCH-
HBIX OTHOUIeHHH. OLeHOYHble TOHATHA MPEAJIaraeTcsl paccMaTpHBaTh Kak
CTIelM(UIECKUIl SIEMEHT MEXaHW3Ma TPaKIaHCKO-TIPABOBOTO PEryIHpOBa-
HUA. B paMkax (yHKIMOHAJIBHOIO MOAXOAA K HCCIEHOBAHUIO OLEHOYHBIX
MIOHATHH B BEIIHOM M 0053aTEILCTBEHHOM IIPaBE MX CIIEIYyET pacCMaTPUBAThH
KaKk CBOWCTBO JHUCIIO3UTHBHOTO METOJa IPAaBOBOTO PEryJIHUpPOBAHUS JIHOO
CBOMCTBO COOTBETCTBYIOILUX JUCIO3UTUBHBIX IPABOBBIX HOPM.
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CdopMynupoBaHbl OCHOBHBIE TIpaBuiia pabOTHI C OLIEHOYHBIMH TIOHS-
THAMH B IPakKIaHCKOM mpase. 11o MHEeHuI0 aBTOpa, 711 TOro, 4To0k! chopmy-
JIMPOBATh OCHOBHBIE IPUHLIUITBI (POPMHUPOBAHHS M IPUMEHEHHS FOPHIMICCKHUX
OLICHOYHBIX MOHSITHH, HEOOXOIMMO MCIIONB30BaTh HE TOJIBKO anmapaT KJIacCcH-
YECKOW JIOTMKH, HO U CPAaBHUTEIBHO HOBBIE JIOTHYECKUE CPENCTBA, K KOTOPBIM
OTHOCHTCSI HeUeTKass 1 HOpMaTHBHas JIOTHKA. B mpolecce uccneaoBanus one-
HOYHBIX TOHATHH, KOTOpbIE Ha MPakTHKE O00JaJal0T HEYETKOW JIOTHMYECKOH
CTPYKTYpPOii, 0COOYIO POJIb UTPaeT TaK HAa3bIBAEMasl HEUETKAs JIOTHKA.

AHanm3 COBPEMEHHOT'O POCCHICKOTO 3aKOHOAATEIECTBA TIO3BOJIMII aBTO-
Py crenarb BBIBOA O INPHU3HAHWU TOCYJAPCTBOM JIETMTUMHOM BO3MOXKHOCTH
PeryIMpoBaHHs ONpeEICHHBIX BUIOB OOLIECTBEHHBIX OTHOLICHUH COOTBETCT-
BYIOIIMMH HOPMaMH € OLICHOYHBIMY TOHATHAMH, YTO CBHIETENBCTBYET O BO3-
pacTaHuM poiaM YCMOTpeHus B Ipase. llokazaTenbHBIM B 3TUX HM3MEHEHMSX
SIBJISIETCS. OTHOLLIEHWE IIO3UTMBHOIO IIPaBa M LIMBMWIIMCTUYECKOW JOKTPUHBI K
MECTY M pOJHM OLEHOYHBIX MOHATHA B MEXAHU3ME IPAXKIaHCKO-TIPABOBOIO
perymupoBanus. C 3THX TO3UIKH, TIporiecc (OPMUPOBAHUS HAYYHOH IHBUIIH-
CTMYECKOM TEPMUHOJIOTUY CKJIAABIBACTCS U3 ABYX IIPOTHUBOIIOJIOKHBIX TCHJICH-
IMil: ¢ OHOM CTOPOHBI, 3TO OOBEKTUBHO CKJIAJbIBAIOIIASICS B COBPEMEHHOM
TpaKAaHCKOM IIpaBe TEHICHLMS, HAIpaBJICHHAA K Pa3BUTHIO CYIIECTBYIOLIMX
OLICHOYHBIX MOHATHH, BIEKYIas W3MEHEHHE CMBICTA, C JIPYrol — HeoOXOoH-
MOCTb OJTHO3HAUYHOCTH FOPHANYECKON TEPMUHOJIOTUH, €€ CTPOroi (hopMabHOI
OIIPeIeTIEHHOCTH, SICHOCTH, YCTOMYMBOCTH, COBMECTUMOCTH C MHBIMH YIOTpPEO-
JISIEMBIMH B HAYKE KaTErOpHAMH, TOHATHAMHU, TEPMUHAMU.

I'paxkxnaHCKO-TIpaBOBbIE OILEHOYHBIE MOHATHS OOYCIOBINBAIOTCSA KaK
NPaBOBBIMH (TIO3UTHBHBIMH) SIBICHUSIMU, NPOLIECCAMU U MOTPEOHOCTSIMH
KOHOMUYECKHX OTHOILIEHHUH, TAK 1 BHENPABOBBIMH (HETaTUBHBIMU) (aKTo-
pamMu 3aKOHOAATENbHON TeXHUKH. K MCTOIb30BaHNIO OLIEHOYHBIX MOHATHHA
B I'PaXJaHCKO-IIPABOBBIX HOPMATHUBHBIX AKTaX, II0 MHEHUIO JUCCEPTAHTA,
clenyeT NOAXOAMTH C IMO3WIUU HMX HE3aMEHHMMOCTH W OIPaBJaHHOCTH
yrnotpebiaenus. [Ipencrasnsercs, 4To OIEHOYHBIC TOHSATHS BEIIHOTO U
00513aTeIbCTBEHHOIO IIpaBa ClIelyeT paccMaTpuBaTh Kak OCOOBbIM Ipuem
IOPUIMYECKON TEXHHMKH, KOTOPBIM WCIONB3yeTCs MJI1 YOPOIUECHUS U
YMEHBIIEHUS] HOPMAaTUBHOTO ITPAaBOBOT0 MacCHBa.

Bo emopom napazpache «@ynkyuu u sgpghexmuenocmes oyenounvix
NOHAMUIL 6 6eW{HOM U 00A3AMEIbCINEEHHOM NPAe) OLCHOYHBIC IOHATHA
paccMaTpUBarOTCS Kak 3JIEMEHTBI CHCTEMBI IPaBa, IPU3BAHHBIE PEIIaTh 3aJauH,
HarpapJIeHHbIE Ha JIOCTHKEHHE OOIIETPaBOBOM 11eli. B cBsi3u ¢ 3TiM QyHKIMH
OLIEHOYHBIX TIOHATHH IOJKHBI MPEIOMIISATHCS CKBO3b MPU3MY (YHKIMI BCETO
npaBsa, a B paMKaxX OTPACiM IPaXKIaHCKOTO IIpaBa — CKBO3b NpHU3MY (QyHKIMI
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COOTBETCTBYIOIIEH OTpaciy NpaBa M ee HHCTUTYTOB. B pamkax (yHKIMOHab-
HOTO MOAXO0/IAa K MCCIEAOBAaHNIO OLCHOUHBIX IOHATHI B BEIIHOM U 00s13aTeNb-
CTBEHHOM TIIpaB€ aBTOpP paccMaTpuBaeT HUX Kak CBOMCTBO TpaKIaHCKO-
MPaBOBOTO METO/a PETYJIMPOBAaHMS MMYIIECTBEHHBIX OTHOLIEHUH. BBenenue
OLICHOYHBIX MOHSTUH B HOPMBI IPAXKIAHCKOIO IIpaBa OOJerdaeT mpaBorpuMe-
HUTEIBHBIA MPOLIECC TEM, YTO CTABHUT €0 B M3BECTHBIE PAMKH, MTO3BOJIIOLINE
HapsAy C 3THM OCYILECTBUTh MHIUBHAYAIBHYIO PErJIAMEHTALMIO OOLIECTBEH-
HBIX OTHOLIEHHH. OTHOBPEMEHHO OTMEYAETCSI, YTO OLICHOYHBIE TIOHATUS SIBIIS-
IOTCSI BO MHOTOM CIIELIM(UYECKUM CPEACTBOM YCTAaHOBJIECHHS IIPENETIOB
WHIUBUIYaJbHOTO PEryIHPOBaHMS, TIOCKOIBKY CaMU IO ce0e OHH COYETaloT
3JIEMEHTHI UMIIEPATUBHOTO U TUCTIO3UTUBHOIO PETyIMPOBAHMUSL.

OneHOYHBIE TOHATHUS BEIIHOTO M 00S3aTEIbCTBEHHOIO IIpaBa B
(YHKIIMOHATBHOM acTeKTe MPEICTABISIOT COOOH CIIOKHYIO MHOTOIENIEBYIO
CUCTEMY, IPU MOMOIIK KOTOPOH pemaloTcsi KOHKPETHbIE 3a/1a4ll B YCMOT-
PHUTENBHON cdepe MPaBOBOro PETYIMPOBAHMS CTATUKU M ITUHAMUKU TPa-
JAHCKOTO 000poTa. JSIBISACH WHTETPUPOBAHHOM LEJIOCTHOCTBIO, 3Ta
cUcTeMa, KpOMe TOTO, MPEeACTaBiIsieT cOOOH B3aMMOCBS3aHHYIO U B3aHMO-
00yCIIOBJIEHHYIO COBOKYITHOCTh T'Pa)KJJaHCKO-TIPABOBBIX OI[EHOYHBIX HOPM,
KOTOpbIE B pPaMKax IIOACHUCTEM BEIIHBIX U 0013aTeIbCTBEHHBIX IMPABOOT-
HOULICHUH BO3JIEHCTBYIOT Ha peryarpyeMblie OOIIECTBEHHbIC OTHOILICHHS IO
oIpesieIeHHBIM HalpaBieHUsIM. BMecTe ¢ TeM, peryisTuBHOE BO3/eicTBHE
BCEX DJIEMEHTOB CHCTEMBI MOAYMHEHO €IMHOW LENEBOH YCTaHOBKE — rap-
MOHM3ALMH MPAB U 3aKOHHBIX WHTEPECOB JINYHOCTH, YTO MO3BOJSET TOBO-
PUTH 00 MX CUCTEMHOM M (DYHKIIMOHAIBHOM €IMHCTBE.

Ponb rpaxaaHCKO-IPaBOBBIX HOPM C OLEHOYHBIMH IHOHSTHUSIMH B IIPO-
IIeCCe IPaBOBOI0 ONOCPEAOBAHNS PETYIUPYEMbIX BEIIHBIM U 00S3aTEILCTBEH-
HBIM TPaBOM OOIIECTBEHHBIX OTHOIICHWI 3aKII0YaeTcsl, MPeXIe BCEro, B
peanu3aniy peryIsTHBHON M OXPaHUTEHLHON (DYHKIUI MPaykKJIaHCKOTO MpaBa.
JuccepTaHTOM HOIUEPKUBACTCS, YTO OTMEUYCHHbIE ()YHKIMH OLEHOYHBIX MO-
HATUIA B BEIIHOM M 00S3aTebCTBEHHOM IIPaBe, B IIEJIOM, XapaKTEPHBI IS
BCEW OTpaciii TpakJaHCKOTO TpaBa M KapAWHAJIHHO HE MEHSIOT CYIIHOCTU
MCCIIEyeMOTO MPaBOBOTO SIBJICHHS, a JIMIIb XapaKTepH3yIOT Ceu(pUKy Ipo-
SBJIEHUSI 3TOM CYIITHOCTH B YKa3aHHBIX BUAX IPaXkTaHCKUX PABOOTHOILEHHUI.

ObocHOBaHa BaYKHOCTH MOJIOKEHHS O TUTFOPATUCTHYECKOM, a HE MOHH-
CTUYECKOM MOAXOJE K MOHMMAaHHIO (PyHKIMOHATGHOH HAIPaBIEHHOCTH OLle-
HOYHBIX NOHSTUHA B TPaXKITaHCKOM IIpaBe. BBIABIEHBI CIEIYIOMINE OCHOBHBIE
(YHKIIMKM ONEHOYHBIX MMOHATHHA B paMKaxX BEIIHOTO W 00S3aTeNbCTBEHHOTO
npaBa: PeryJsiTHBHASA, OXpPaHUTENbHAs, CHCTEMOOOpa3yromias, aKceoJoruye-
CKasl, THOCEOJIOrO-METOA0JIOrYecKas. Y CTaHOBIIEHAa B3aMMO3aBUCUMOCTh pas-
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JIMYHBIX (PYHKIUIA OLICHOYHBIX IMOHATHH B TPAXKIaHCKOM TpaBe. ITO MO3BOJISIET
chOopMyITIpPOBaTh BEIBOI O TOM, YTO OCHOBHOE (DYHKITMOHAIFHOE Ha3HAYCHHES
OLICHOYHBIX MOHATHH BEIIHOTO M 00S3aTeNIbCTBEHHOTO MpaBa 3aKII0YacTCs B
TOM, YTOOBI OCYILUECTBISATH WHAWBUIYaJbHOE (IIOAHOPMATHBHOE) MPaBOBOE
perymmpoBaHue. B 00s3aTesCTBEHHOM MPaBOOTHOIIEHHH OIIEHOYHBIE TIOHSTHS
BBITIOJTHSAIOT TakXKe (DYHKIINIO OTpaHWIEHHST CBOOOIBI OTOBOPA.

YcraHoBIIEHO, YTO B (PYHKIMOHAJTBHOM Ha3HAYCHWH OLICHOYHBIX IO-
HITHA B BEIIHOM W OO0S3aTEIHCTBEHHOM IIpaBe IMPOCIEKHUBACTCS IpsiMast
CBSI3b HE TOJBKO C CYIIHOCTHBIM COJIEpKaHWEM ITaHHOTO MPABOBOTO (EeHO-
MEHa, HO U CO CTOSIIMMH Mepea HUM OCHOBHBIMH LENSIMU M 3amadamu. Jlo-
Ka3aHo, 4TO KpurepueM 3(QGEKTHBHOCTH OLCHOYHBIX MPABOBBIX HOPM
SBTISIFOTCS WX TENTH, BEPHEE, KOPPEKTHOCTh, TOYHOCTH JIOCTHYKEHUS B TIPOIIEC-
Ce peaM3alluy TaKOH HOPMBI e¢ ()YHKIIMOHAIBHOH 11eu. OnpeaeacHbl poiib
1 ICJIM OLICHOYHBIX HOPM B BEIIHOM M JOIOBOPHOM IIpaBe.

OCHOBHBIM HarpaBJIeHHEM TOBBITICHUS d((HEKTUBHOCTH peaTu3aIiui
OIICHOYHBIX HOPM B BEIIHOM H 0O053aTeNbCTBEHHOM IIpaBe, TPEOYIOIINM
ONITUMH3ALINY [IPABOBOIO PETYIUPOBAHUS, SBISIETCS HEOOXOIAUMOCTh yCTa-
HOBJICHHA T'paHHI] HpaBOBOI\/'I periiaMeHTalunu CBO6OI[I)I YCMOTPCHUA IIPU
KOHKPETH3AIMA HOPMBI C OIEHOYHBIM MOHATHEM, OTPAXKAIONINX Hamboee
o0miye 3aKOHOMEPHOCTH TPABOBOTO PETYIHPOBAHUS CTATHKH U AMHAMHKH
UMYIIECTBEHHOTO 000pOTAa.

Ipoexkiust 00IIETIPABOBBIX XapaKTEPUCTUK OIIEHOYHBIX MOHSATHHN TpaBa
Ha 00JIaCTh BEIIHOTO M 00S3aTeNECTBEHHOTO MpaBa IMO3BOISET YTBEPXKIATh,
YTO HOPMbI C OLICHOYHBIMU MTOHATUAMU UCIIOJIBL3YCTCA B LCIAX:

— 3aKOHOJIATENILHOW SKOHOMUM;

— obecriedeHns TOCTYITHOCTH TOHUMAaHHS OI[CHOYHBIX IPABOBBIX HOPM;

— IPOrHO3UPOBAHUA U obecreueHnst MOJTHOTHI periaMeHTanumu Cco-
BpPEMEHHBIX UMYIIECTBEHHBIX OTHOIICHNH (0ecpoOeTbHOCTH IpaXkIaHCKO-
TO MpaBa);

— obecrieueHust CTa0MIBLHOTO JCUCTBHS TPAXKAAHCKOTO 3aKOHOJa-
TEJIbCTBA U TPUIAHUS TPAXKIAHCKOMY TPaBy CBOHCTBA THOKOCTH;

— pa3pelieHus] TPOTUBOPEUN MEXIy aOCTPaKTHOCTBIO, (OpMan3-
MOM TIpaBa U KOHKPETHOCTBIO, BBICOKOH M3MEHYHMBOCTBHIO, Pa3HOOOpa3ueM
OOIIIECTBEHHOM KU3HU ITyTeM MHIWBUIYAJIHHOTO PErYIHPOBAHUS COLUATD-
HBIX OTHOIICHHUH (BBEIIEHUS YCMOTPEHUs), HOPMATUBHONH OCHOBOM KOTOPO-
T'O CIIy’»aT HOPMBI ITPaBa C OLIEHOYHBIMU TTOHSATHSIMU;

— OTO6pa)KeHI/I$[ SIBIICHUN MOpPaJIbHOI'O, 3TUYECKOTO 1 HPABCTBEHHOI'O
XapakTepa B IPaK/JIaHCKOM IpaBe.
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B mpemuvem napacpagpe «Knaccugpuxayus ouenounvix nonamuil, co-
0€PIHCAUUXCA 8 HOPMAX GEUFHOZ0 U 00A3AMEILCHEEHHO20 NPABA» OOOCHO-
BBIBACTCS BO3MOXKHOCTh ~ CYIIIECTBOBAHMS B  IIMBWIMCTHYECKOW HayKe
Pa3TMIHBIX KJIACCH(PHUKAINI OICHOUHBIX MTOHATHH. [IpakTHdeckas 3HaYMMOCTD
KIIacCH()UKAIMK OIIEHOYHBIX TTOHATHHA IO Pa3IMIHBIM OCHOBAHUSM 3aKITIOYa-
eTcsl B CO3JaHUH TIPEATIOCHUIOK JUTS TANBHEHIIINX TEOPETUUECKUX MCCIe0Ba-
HUWA B JNaHHOW cdepe, a co3MaHre HaydHO OOOCHOBaHHOW KiacCH(pUKaIn
SBJISIETCS KAQUECTBEHHBIM CKAYKOM B Pa3BUTHH 3aKOHOMEPHOCTEH TMO3HAHWSI.
Krnaccudukanms orieHOYHBIX TOHSTHHA, CONEPKAIXC B HOPMaxX BEIIHOTO H
00513aTEIILCTBEHHOTO TPaBa, MO3BOJISIET BELIBUTH OCOOCHHOCTH TEX FITH MHBIX
TPYI OIEHOYHBIX TOHSTHH, CTENEeHb MX PACIPOCTPAHEHHOCTH B TPaKIaH-
CKOM 3aKOHOaTenbcTBe. OMHOBPEMEHHO OTMEYAETCs, UTO, KaK M JIr00as Ipy-
ras Hay4JHas KIIaCCU(HKAIIHs, OHa IMEET BEChbMa YCIIOBHBIN XapaKTep.

MeTomoNMOTHYeCKUMI  OCHOBAaHMSMH  KITACCU(PHKAIIMU TPaXKITaHCKO-
TIPABOBBIX OIEHOYHBIX TTOHATHH SIBISTIOTCS: CTETIEHh OTPAYKEHHS COIMAIBHO-
MIPaBOBOM NEHCTBUTENLHOCTH; OCOOCHHOCTH (POpPM OOBEKTHBH3AIIUM TPaXK-
JTAHCKO-TIPaBOBBIX OIEHOYHBIX TOHATHH; OCOOSHHOCTH 3aKOHOAATEIbHOU
TEXHUKH; OCOOCHHOCTH BHEIIHEW (UKCAMK HENOCPEICTBEHHO B TEKCTE
TpaXIaHCKO-TIPABOBOW HOPMBI; criel(prka 0OBEKTOB OTPAKEHUS COIHAb-
HO'HpaBOBOﬁ HCﬁCTBHTCHLHOCTH; 3JIEMCHTBI COACPIKAHUA IPABOOTHOUICHM,
XapaKTCprUu3yeMoro OncHOYHbIMU TOHATHUIMU, BSaHMOZ[eﬁCTBHC JJICMCHTOB
IIPAaBOOTHOIICHUSA, XapPAKTEPU3YCMOT'0 OLICHOYHBIMU TMMOHATHAMU,; CTPYKTYypa
OLICHOYHOI'0 MOHATHUA; COUUAIbHOC HA3HAYCHUE B IIPABOBOM PEryJINPOBAHUA
BEIIHBIX U 00SI3aTEIbCTBEHHBIX OTHOIIICHHIA; METO/] IIPABOBOI0 PETyJIUPOBa-
HUS; XapakTep MPU3HAKOB SBJICHUH, 0000IIaeMBIX B OIICHOYHBIX MOHSTHSX;
Cy6'beKTBI, YIIPaBOMOYCHHBIC TOJIKOBATH OLUCHOYHLIC ITOHATHUA.

B 3aBUCHMOCTH OT TEPEYMCICHHBIX OCHOBAaHHMH KJIACCU(DHMKAIUU Olle-
HOYHBIC TTOHSATHS MOTYT OBITh MOJIpa3/IeICHbI Ha CIICIYIOIINE BUIbL: 0a30BbIC U
TPOM3BO/IHBIE; HOPMATUBHBIE (3aKpEIyIEHHbIE B MPaYKIAaHCKOM 3aKOHOATEIbCT-
BE, B HOpMax OOBIYHOIO MpaBa) M MHTEPIPETAIMOHHBIE (COollepKaIlirecst B I1o-
CTaHOBJICHMAX BBICHIMX OpraHax Cy,HG6HOI>'I BJIaCTH, HWHBIX HWCTOYHHKAX
TIOTHOPMATHBHOTO PETYIMPOBAHUS, HAYIHO-TIPO(eCcCHOHATFHBIX KOMMEHTapH-
X K TPOKIAHCKOMY 3aKOHOJIATELCTBY); UMEOIINE JeDHHHUIMIO U HE UMEF0-
e TaKOBOMW; 3aKpeIyIeHHbIE B OTJEIHHOM IPABOBOM MPENMCAHUN WIN 0e3
BBIJIETICHHS] B OCOOYIO CTaThi0, MYHKT, Maparpad) HOpMaTUBHOT'O aKTa, COCTABIISS
JIMIIb 3JIEMEHT IIPAaBOBOI'O MPEAITMCAHMSA, COOCTBEHHO IpaBOBLIC U CIICIINAJIb-
HbIe, HE SIBIISIIOLIMECS CTPOrO MPaBOBBIMH; OTHOCSIIMECS K OOBEKTY; OTHOCS-
mmecss K  CyOBEKTy; OTHOCSIIMECS K  COACPKAaHHIO TPaKIAHCKOTO
MPaBOOTHOIIEHNUS; CTATHYECKUE U TUHAMHUYECKUE; IIPOCTHIE U CIIOXKHBIC; PETy-
JIATUBHBIC U OXPAHUTENBHBIC; UMIICPATUBHBIE 1 TUCIIO3UTHBHBIC;, KAYeCTBEHHBIE
Y KOJIMYECTBEHHBIE; OLICHUBAEMbIE CYObEKTaMH IPasKIAaHCKUX MPABOOTHOIICHUH
Y OLICHOYHBIE MOHSTHS, SBIIAIOILNECS TIPEAMETOM CYIEHCKOIO YCMOTPEHUSL.
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I'nmaBa BTOpast «TOJIKOBAHHE KAK CIIOCOB IPUMEHEHUSI OILIE-
HOYHBIX ITOHATHUI B BEIIHOM U OBSIBATEJIBCTBEHHOM ITIPABE)» coO-
CTOUT WX TpexX maparpadoB. B Hell pacCMOTpPEHBI TEOPETUUECCKHE OCHOBBI
MEXaHNU3Ma TOJIKOBAHHS OIEHOYHBIX IMOHATHH B TPaXKITaHCKOM IIpaBe, 0CO-
OCHHOCTH TOJIKOBAaHUS OLICHOYHBIX TMOHSATHI MPU MPUMEHECHUH HOPM BElIl-
HOT'0 U 00513aTEIHCTBCHHOTO IIPaBa.

B nepeom napazpaghe «Teopemuueckue 0CHOBbL MEXAHUZMA MOTIKO-
6AHUA OUECHOYHBIX NOHAMUIL 6 GEUHOM U 00A3AMETbCHIGEHHOM Npasey
JIUCCEPTAHT UCXOAUT UX TOTO, UYTO MPUMEHEHHE TPAKIAHCKO-TIPABOBBIX HOPM
C OLECHOYHBIMHU TMOHSTHSMH B HCCIEAYEMBIX MOJOTPACISX TPakIaHCKOTO
MpaBa XapaKTepU3yeTCs ONPEACICHHBIMI OCOOCHHOCTSIMU. ITO 00YCIIOBICHO
CYIITHOCTBIO BEITHBIX M 0053aTEeIHCTBEHHBIX NMPABOOTHOIIEHHUH, CIIEU(UKON
METO/Ia TPAKIAAHCKO-TIPABOBOIO PETYJIMPOBAHMUS, KPYTOM CYOBEKTOB MpUME-
HEHHSI TPXIAHCKO-TIPABOBBIX HOPM C 3aKIIOYCHHBIMH B HHUX OIICHOYHBIMU
TIOHATHSMH U COJICPKAHUEM PEATN3yEeMbIX HMH IIPABOBBIX HOPM.

JlelicTBust CyOBEKTOB BEIIHBIX M 00S3aTEIbCTBEHHBIX PABOOTHOIICHUIA
0 TOJKOBAaHHIO W KOHKPETH3AIMH OLEHOYHOTO TOHSTHS HCCEPTAHTOM TIpH-
3HAIOTCSI aKTaMHu I[paBompuMeHeHus. [lporiecc mO3HAHMS —TPAKTAHCKO-
MPAaBOBOM HOPMBI C OIIGHOYHBIM TIOHATHEM IIPEICTAaBIsIeT COOOW CIIOKHOE
KOMIUTIEKCHOE SIBIIEHHE, CTPYKTYPHO COCTOSIIEE W3 JBYX CBS3aHHBIX MEXIY
CO001 TIPOLIECCOB — MOaK06aHUs (3AKITIOUAOIIIETOCs B YACHCHHH CMBICTA U €0
HIOCJIEYFOIIEM Pa3bsiCHEHUHN) M €T0 KoHKpemuszayuu. KOHKpEeTH3aIust U TOJIKO-
BaHUE OIICHOYHBIX TIOHATHH B MpPaBe — SBJICHUS O0BHEKTHBHBIC, CBOHCTBCHHBIC
MIPABOBOMY PETYJIMPOBAHUIO, HETOXKACCTBEHHBIEC, HO BO MHOTOM OO0JIa/IafoIue
OOIIMMH YepTaMH ¥ CIIOKHBIM XapaKTepOM COOTHOIIEHHS U B3aUMOBITHSHHUSL.

KoHkpeTusaiusi OIIEHOYHOI'O IMOHSATHS 3TO OOBEKTUBHO OOYCIIOBJICH-
HBI TIPOIECC pa3BUTHS H JIeTANW3aldl  a0CTPaKTHHIX, (popMabHO-
HEOIPECTICHHBIX MPABOBBIX HOPM, B KOTOPOM BBIpa)KaeTCd MaKCHUMATbHAS
OTIPEJICIIEHHOCTh ¥ TIOJIHOTA CMBICTA COJIEPXKAHUS OICHOYHBIX TOHSATHHA T10
OTHOIICHHUIO K yYaCTHUKaM KOHKPETHBIX TPAXKNAHCKUX NPaBOOTHOIIICHUH, B
pe3yabpTaTe Yero HopMa 3a CUeT JOMOTHUTELHOTO COMIEPKAHUS PACIITHPSETCS
B 00BEME.

TonkoBaHre HOPM C OICHOYHBIMH TMOHATHSAMH — 0C00asi JesATENb-
HOCTh, CIelU(UKa KOTOpOW OOYCIIOBIIEHA PSAAOM OOCTOSTENLCTB. Bo-
MEPBBIX, OHA CBSI3aHA C MHTEPIPETALUEN HE TOIBKO HOPMAaTUBHO-TIPABOBBIX
aKTOB, HO ¥ MHBIX UCTOYHUKOB WHIUBUIYALHOTO MIOAHOPMATUBHOTO PETy-
mupoBaHus. Bo-BTOPBIX, BBICTYIIAET HEOOXOIMMBIM YCIOBHEM IPABOBOTO
PETyIUPOBAHUS WMYIIECTBCHHBIX OTHOIICHUN. B-TpeThHX, B YCTAaHOBJICH-
HBIX 3aKOHOM HCKJIIOYUTENILHBIX CIydasx dTa JESTeILHOCTh OCYIIECTBIIS-
€TCsl KOMIIETEHTHBIMU T'OCYJapCTBEHHBIMU OPTraHaMU.
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Y CTaHOBJIECHO, YTO CHELU(PUIESCKIMH OCOOCHHOCTAMH TaKOH JesTelb-
HOCTH B PaMKax NPUMEHEHHS HOPM BEIHOTO U 00s3aTeJIbCTBEHHOTO IpaBa
SBISIOTCS: 1) HaNMMuMe CyObeKTUBHBIX (hJaKTOPOB: BOJISI 3aKOHOATEIIS, IPABO-
MIPUMEHUTENST KaKk HEOOXOAWMBIN SIIEMEHT IMO3HAaHUS CMBICIA OIIEHOYHOTO
TIOHATHS; COIMAIBHO-TICHXOJIOTUYECKHEe OCOOSHHOCTH, ypPOBEHb OOMMX W
CHEeTNATFHO-IOPUINYECKIX 3HAHUI W HAaBBIKOB, MHPOBO33PEHUE, MOPAIBbHBIC
YCTaHOBKH MHTEPIPETATOPa; HATMYNE COOCTBEHHOTO YCMOTPEHHS PaBOIPH-
MEHHTEJIS; 2) HATMYUe OOBbEKTUBHBIX (JaKTOPOB: COLMATIBHO-TONIUTHYECCKAS U
9KOHOMHYECKasi 00CTaHOBKa B IMEPHOJ OCYILECTBICHHUS TOJKOBAHUS U BOC-
OPHUATHS PE3Y/IbTATOB TOJKOBAHHMS; 3) CIEIMATbHO-IOPUINYECKHE (DAKTOPBL:
0COOEHHOCTH TPaBOIIOHUMAHUSI HWHTEPIIPETaTopa; OCOOEHHOCTH FOpHINYE-
CKOH MPAaKTHKH; YPOBEHb PAa3BUTHS MPABOBOU JAECUCTBUTEIBHOCTH: IIPABOCO3-
HaHMUS, IPABOBBIX MHCTUTYTOB, IOPUANIECKON TEXHUKH.

B mporiecce ToNKOBaHMS OICHOYHBIX TOHSATHH BEHIHOTO M 00s3a-
TEJILCTBEHHOTO MpaBa HEOOXOAUMO TOCIIE0BATEIBHO MCTIOIB30BATh BBIPa-
OOTaHHBIC B HAyKe W CIOXHBIIKECS HAa MPAKTUKE CIOCOOBI TOIKOBAHHUSA, a
TaKkKe aHAM3UPOBATH TMONyYeHHBIE BHIBOABL llocnmemoBaTensHOE MpHMe-
HEHHE CIIOCOOOB TOJKOBAHUS ITO3BOJIIET HE MPOCTO IMONYYHUTH Pa3HOCTO-
poHHIOI0 HH(DOpMaIHi0 00 00bEKTe TONKOBaHMS (B AaHHOM ciydae 00
OLICHOYHOM TMOHSITHH), YTO CaMO IO ce0e MOMOTaeT JOCTHKECHHIO IIen
TOJIKOBAaHHUS, CKOJBKO CIIOCOOCTBYET TNONYYEHHIO 3HAHWU HECKOJIbKUX
YPOBHEW, KaXKJIbIM U3 KOTOPBIX paCIIUPSIET NPEAbITyILIUNI.

OO00CHOBaHBI ¥ TEOPETHUYECKU OITPABIAHBI JJIs1 TOIKOBAHHS OIIEHOYHBIX
TIOHSTHI BEIIHOTO M 0053aTEIbCTBEHHOTO IIPaBA SPAMMAMUHECKUL, CUCTHEM-
HblU, J02UMEeCKUll, (DYHKYUOHATbHDBIU, OOKMPUHATbHbIL Memoobl. OcTalbHbIC
BBIJIETSIEMBIE B IOPUANYECKON JIUTEpaType MpUeMbl HE UMEIOT CaMOCTOSATENhb-
HOT'O 3HA4YEHHA U ABJIIOTCS YacThIO HA3BAHHBIX MPHUEMOB. YKa3aHHbBIE METO/IbI
TOJIKOBAHHS OLIEHOYHBIX MOHSATHH 00pa3yIoT CUCTEMY, B paMKax KOTOPOi OHH
HaXOZATCsI B CIOXKHBIX HMEpapXUYECKHX OTHOIIeHUsX. B pabore mocnenosa-
TENBHO PACcCMOTPEHA MepapXudecKas 3aBUCHMOCTh PA3JIMYHBIX METO/IOB TOJI-
KOBaHHUS B PaMKax BEI[HOTO M 00s3aTe’bCTBEHHOrO IMpaBa. OTMedaeTcs, 4To
HanboJjiee MPOIYKTUBHBIM JUISl TOJIKOBAHHSI OLCHOYHBIX MOHATHH BELIHOTO H
00513aTEIL,CTBEHHOTO TIpaBa CIEAYeT MPU3HATh (DYHKYUOHATbHLIL CHOCOO UX
moakosanus. He MeHee JOCTOBEPHBIMH, 110 MHEHHIO aBTOpPA, SBJISIFOTCS JIOTHU-
YECKOEe, CHCTEMATUYECKOE, TPaMMaTHYECKOE TOJIKOBAHUE, UCIIONb3YsI KOTOPbIE
BO3MOYKHO BBISICHUTH JICMCTBUTENBHBIM CMBICT OLEHOYHOM HOPMBI Ipasa.
Jlormyeckuii crioco0® NMPUMEHSIETCSI B OCHOBHOM JUISI TOJIKOBAHHMS! JICTAITbHBIX
JNe(OUHUIINI OIIEHOYHBIX MOHSTHIA, YTO OOYCIIOBJICHO JIOTUKO-CEMAaHTHYECKON
IIPUPOAOH OLEHOYHBIX NOHATHH. JIOKTpUHAJIBHBIA BUJ TOJKOBAHUS HMEET
BEPOATHOCTHBIM, BCTIOMOTATENIbHBIN XapakTep.
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TonkoBaHME OIICGHOYHBIX HOPM IIpaBa IO CBOEH T'HOCEOJIOTHUECKOU
HPHUPOAE OTHOCHUTCS K SMIMPUYECKUM HCCICIOBAHUSIM, MOCKOJIBKY HMEET
CBOCH HEMOCPEACTBEHHOW IIENbI0 YCTAHOBJICHHUE COJCPIKAHUS CIUHUYHOTO
siBJICHUSI (KOHKPETHOW OLICHOYHOW HOPMBI MpaBa) U HE PACKPBIBACT 3aKOHO-
MEpHBIX CTOPOH HCCIIEIyeMOro SBICHHS (T. €. BCEIO TOrO, YTO COCTABISET
KOHEYHYIO LIeJIb U HEeMOCPEIACTBEHHbIN PEe3yIbTaT TEOPETHYECKUX HCCICI0-
BaHWii). B COOTBETCTBUM C 3TUM METOBI TOJIKOBAHHUS OIICHOYHBIX MOHSTHIA
BELIHOTO U 00513aTEIbCTBEHHOT'O MPaBa TaKKE SIBISFOTCS SMITHPUICCKUMHL.

CozxepxaHue KOHKPETHOTO pe3ysibTaTa IPaBONPUMEHHUTEIEHOTO
npolecca OLEHOYHOTO TOHATHS HE SIBISCTCS HEU3MECHHBIM U HEMOIBHIK-
HbIM. CylIecTByeT 3KOHOMHYECKasi OOYCIOBICHHOCTh COJCPIKAHHS Olle-
HOYHBIX TOHSTHI BEIIHOTO ¥ O0O0SA3aTENILCTBEHHOTO IMIpaBa, KOTOpas
npecTaBiIsieT co00il O00BEKTHBHYIO TpPEAONpeAeIeHHOCTh HANpPaBICHUH
TOJIKOBAHHA M KOHKPETU3allMU HUX COACP)KaHHA COOTBECTCTBYIOIIMM OCHOB-
HBIM TCHJCHLHMAM pa3BUTUS M (DYHKIMOHHPOBAHHS MMYIIECTBEHHBIX OT-
HOILCHUI, ONTUMAIbHOMY COOTHOIICHHIO MyONMYHBIX M  YaCTHBIX
MHTEPECOB B chepe rpakJaHCKO-IIPaBOr0 PEryIUPOBAHYSL.

Bo emopom napazpaghe «Ocobennocmu monkosanus oueHOYHbIX no-
HAMUI NPU NPUMEHEHUU HOPM 6€UfHO20 NPABA» JUCCEPTAHT HCXOIUT H3
TOTO, YTO CYIIECTBCHHOW 0COOCHHOCTBIO OIICHOYHBIX MOHSTHI BELIHOTO TpaBa
SABJIACTCA UX HNPUHAMJICKHOCTh K UMIICPATUBHBIM HOPMaM-TIPUHIWIIAM T'paXx-
JIAHCKOT'O TIPaBa, a TAKKE TECHAs CBSI3b C MOPAJIBIO U HPABCTBEHHOCTHIO.

B BeIHOM MpaBe OLEHOYHbIE TOHSTHS TI03BOJISIOT ONPE/ICIUTh BHELII-
HHUE TPAHUIIBI COZCPIKAaHUS NMpaBa cOOCTBEHHOCTH. C OJHON CTOPOHBI, OHU
OMPEICISIOT MEPY BO3MOXHOT'O TMOBEICHHSI COOCTBEHHHUKA, 3aKITFOYAIOIYIO-
Csl B MIPAaBOMOYMSIX BIIAJICHMUS, MOJIB30BAHKS U PACIIOPSDKEHHUS €0 UMYILECT-
BoM. Mx q)yHKHI/IOHaJ'IBHOG Ha3HAUYCHUC 3aKJIIOYACTCd B KOHKPCTU3AIUH
UMCIOIIUXCSL HO3BOH€HHﬁ, B HAJIOXKCHUM 3aIllp€TOB U JOINOJHHUTCIIbHBIX I10-
JIOXKHUTENBHBIX O00S3aHHOCTEH B OTHOLICHWH HMYINECTBa COOCTBEHHHMKA B
mpenenax, HeoOXOJUMBIX U JOCTATOYHBIX JIJISl TOCTIDKEHHS HanOosee 3Ha-
YHUMbIX COIIMAJIbBHBIX uenei/'l (331]_[I/ITBI OCHOB KOHCTUTYIITMOHHOI'O CTpPOs1, HpaB-
CTBEHHOCTH, 3]I0POBbs, NpaB M 3aKOHHBIX MHTEPECOB JPYIHX JIMII,
obecrieueHnsi 0OOPOHBI CTpaHbl U Oe30macHoCTH rocygapcta). C npyroi
CTOPOHBI, OHU SIBIIAIOTCS BHYTPEHHUM IIPEAEIIOM YCMOTPEHUS IIPABOIPUME-
HHTEJIS TIPH ONIPEJICTICHUN COJICPKaHUsI KOHKPETHOTO OLICHOYHOTO MOHSTHS B
BEIIHBIX MPABOOTHOIICHHUSX, a TAKXKE BBICTYIAIOT B Ka4eCTBE MephI Cye0-
HOT'O YCMOTpPEHUS IPH BHEUTHEN OLIEHKE JIESTETbHOCTH CYObEKTa MPH peajtu-
3alli HOPMbI C OHCHOYHBIM ITOHATUCM.
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B pabore 3HaunTENPHOEC BHUMAHHE Y/CISETCS PACCMOTPEHHIO OLICHOY-
HBIX HOPM-TIPUHITMIIOB «Pa3yMHOCTB» M <«I00POCOBECTHOCTBY». Pa3yMHOCTb
KaK MPHUHIMIT TPKAAHCKOTO TIpaBa 3aKJIF0YaeTcs B HEOOXOIMMOCTH CyObeK-
TOB BEIIIHOTO M 00S3aTeJICTBEHHOIO MPaBa MPH OCYIECTBICHUNA COOTBETCT-
BYIOIIMX CYOBCKTHBHBIX TPAKIAHCKUX MpPaB W WCHOJHEHHH TPaXKIAHCKO-
MPABOBBIX O0S3aHHOCTEH COANAHCHPOBAHO COOTHOCUTH CBOM JICHCTBHS C IIe-
JSIMH  TP)KIAHCKO-TIPABOBBIX MOJICNICH MOBEJCHMS, MpaBaMH, CBOOOJAMHU H
WHBIMH YaCTHOTIPABOBBIMH HMHTEpECaMH JPYTUX JIUIl, & TaKKe IMyOIN4HO-
MPABOBBIMU MHTEPECaMH OOIIeCTBa U rocyaapcerea. KpurepusMu pazyMHOCTH
BBICTYTIAIOT NPABOMEPHOCTh KOPPEKTHUPYIOIIMX JCHCTBUIl CyOBEKTOB TIpaK-
JTAHCKOTO TIPaBOOTHOLICHMs, X OOBEKTHBHAS LIENECOO0Pa3HOCTh U 00OCHO-
BaHHOCTb.  JIOOpPOCOBECTHOCTH  Kak TPHHIMI — TPAKIAHCKOTO  MpaBa
3aKIII0YaeTcs B HEOOXOUMOCTH CYOBEKTOB JICHCTBOBATh O3 HAMEPEHUsI TIPH-
YUHUTH BPEJ JPYTUM YYACTHUKAM I'PaKJAHCKHUX IPaBOOTHOLLEHUM, HE JIOITyC-
KaTh JIETKOMBICITUST W HEOPESKHOCTH BO HW30C)KAHWE NPUYMHEHHS Bpeaa.
J10OpOCOBECTHOCTh IPUMEHUTEITBHO K (DaKTy BIAJICHHS B BEITHOM TPaBe — 3TO
HE3HaHUE MpUOOpeTaTessi HMYIIECTBa 00 OTCYTCTBHHU MPABOMOYHIA Ha pacrio-
PSDKEHHE Y OTUY)KAATENsl M OTCYTCTBHE BO3MOKHOCTH 3HATH 00 3TOM.

Tpemuii napazpagp «Ocobennocmu moakoeanus OUEHOUHBIX NO-
HAMUIL NPU NPUMEHEHUU HOPM 003amMeIbCMBEHHO20 NPABA) PACKPHIBa-
€T MEXaHU3M PEryJIATUBHOTO BO3Z[€I7[CTBH$I OLICHOYHBbIX MOHSITHH
00513aTeTLCTBEHHOTO TpaBa. [10 MHEHHIO JMCCEPTaHTa, OH OCYIIIECTRIISACTCS
JIWIIb TOT/A, KOT/Ia CYOBEKTHBHOE MPABO HCIOIB3YETCs M0 COOCTBEHHOMY
YCMOTPEHHIO CYOBEKTa NpaBONpHMEHEeHHUs, GopMUpyolieMycs B Tpejie-
JIaX, OYEPUYCHHBIX HOpMaMU OOBEKTHBHOTO rpaxcaaHckoro mnpaea. OcoOeH-
HOCTh TPUMEHEHHUS OIICHOYHBIX MOHITHN 00A3aTeNHLCTBEHHOTO MpaBa
3aKJII0YaeTCs B TOM, YTO MOJABISIONICE OOJBIIMHCTBO OTHOCHTENIBHBIX
IPaKIaHCKUX TPABOOTHOIICHHUI XapaKTEPU3YyIOTCS IBYCTOPOHHHUM pacipe-
JICICHUEeM TpaB U OO0SI3aHHOCTEH MEXIy WX YYACTHUKAMH, KKIbIH M3
CyOBEKTOB 00S3aTE/ILCTBEHHOTO MPABOOTHOIICHHUS, 10 OOIIEeMy MpaBUILY,
BBICTYIIAET HE TOJILKO HOCHTENIEM O0S3aHHOCTH, HO U 00JIaaTesieM Ipasa.

B 00s13aTebCTBEHHOM PaBOOTHOIIEHUH CTOPOHBI 00Jiee CBOOOIHBI B
YCTaHOBJICHUH TIPEJICIIOB TIPH OPENCIICHIN COJICP)KAaHUSI U KOHKPETU3aIuH
OIICHOYHOT'O TMOHATHS B KKJIOM KOHKPETHOM Cilydyae, He3aBUCHMO OT CyIIle-
CTBYIOIICH CyIeOHOW NpaKTUKH, OO0bIYas JEJI0BOro0 000pOoTa, JEI0BOTO
00bIkHOBeHMSI M T.J. CyIIHOCTH JO3BOJICHUS 3aKIIOYAeTCsi B CBOOOJHOU
pea3aly IpaBoo0IIaIaTeieM MPUHAISKAIIETO0 eMy MpaBa Ha CaMOCTOS-
TeJbHOe (110 CBOEMY YCMOTPEHHIO M B COOTBETCTBHM CO CBOMMH HMHTEpeca-
MH) (GopMUpOBaHUE COAEPIKAHHS COOTBETCTBYIOLIETO OIIEHOYHOTO TOHSATHS
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B MPOLIECCE OCYLIECTBIICHUS! CyObEKTHBHBIX 0053aTEIbCTBEHHBIX IIPaB, Mpe-
JyCMOTPEHHBIX 3aKOHOJATENLCTBOM. VIMEHHO Tako#l B3IJISiA Ha MPOHCXOXK-
JICHUE JUCIO3UTHBHOCTU MO3BOJSIET BBISICHUTH OCOOCHHOCTH TOJKOBAHUS
OTAENBHBIX OIICHOYHBIX TMOHATHH 0053aTeNbCTBEHHOTo mpaBa. llpu 3ToM
ClieyeT MOAYEepPKHYTh, YTO YCTAHABIMBATh (PMKCHPOBAHHBIA HAaOOp KpHTeE-
pHEB OIpeNIeNIeHNs] OLCHOYHBIX TTOHATHH, OrPAaHUYNBATh UX BBIOOP M KO-
YeCTBO TOJBKO YKa3aHHBIMU B 3aKOHE HENb3SI.

OIHOBPEMEHHO ONpEeNieHHe Mephl BOSMOYKHOTO ¥ JIOJDKHOTO B OIie-
HOYHBIX TOHATHSX KaK CTOPOHAMH OTOBOpA, TaK M CyAEOHBIMH OpraHamMu
JOJDKHO UCXOIUTH U3 OYKBBI M JlyXa 3aKOHA KaK OOBEKTUBHOTO ()OPMaJIBHOTO
MCTOYHHMKA TPaXKIAHCKOTO TIpaBa, 0OJIaJaroIIero BBICIICH FOPHANYECKOH CH-
noii. B pamkax storo Hambonee mpuemieMon (GpopMoi MPUMEHEHUS HOPM C
OLICHOYHBIMH TIOHSTUSIMU TIPU3HAETCS JIOrOBOP. | paskiaaHcKo-TIpaBoBOH J0ro-
BOp siBJIsieTCsl (POPMOIA TpaskAaHCKOTO TpaBa, MOCKOJIBKY BXOIHUT B TIOJICHCTE-
My HENOCPE/ICTBEHHO-COLMAIBHOTO CaMOPETyIHPOBaHUs (IIOXHOPMATHBHOTO
PEryJlMpOBaHMS HWMYIIECTBEHHBIX OTHOLICHWH). OIHOBPEMEHHO JIOrOBOD
BBICTYIIACT OJTHAM U3 CIIOCOO0B OOBEKTUBALIMK MOPAJbHBIX M MPABOBBIX HM-
MIEPaTHBOB, KOTOPHIC COCTAaBISIIOT CYLIHOCTb COBPEMEHHOTO TIPayKIAHCKOTO
npaBa — CIIPaBEIMBOCTh, TOOPOCOBECTHOCTh, Pa3yMHOCTh W TIp., TPaBOBAs
IpHPOia KOTOPBIX COJAEPKHT 3JIEMEHT OIIEHKH, YTO TIO3BOJISIET OTHOCUTh UX K
OLICHOYHBIM MOHSTHAMH TPaKJaHCKOTO MIpaBa.

JlelicTBue TMpHHIMIIA JTOOPOCOBECTHOCTH IMPOSIBISIETCS B 00s3aTelNb-
CTBEHHOM IIpaBe, B MEPBYIO OYepelb, B PETYINPOBAHMHA MHOTOCTOPOHHUX
otHouieHuid. Ero comepkaHueM sBIsieTCsl 00sI3aHHOCTh CYOBEKTa, peaiu-
3YIOIIETO CBOU CYOBEKTHUBHBIE ITPpaBa M 003aHHOCTH, MPOSIBIATE JOIDKHYIO
3a00TIMBOCTh O MpaBax W MHTEpecax NPYIHX yYaCTHUKOB IPaXKIAHCKOTO
o0opoTa, KoTOpas TpeOyeTcs MO XapakTepy O0S3aTeNIbCTB M YCIOBUSAM
000poTa M CTAaHOBUTCSI B TAKOM CBOEM Ka4eCTBE CHHOHMMOM HEBHHOBHO-
CTH, 4TO Hamuio cBoe nosHoe otoOpaxenue B cT. 401 'K P®. [Ipuammmn
Pa3yMHOCTH, BBIp2YKEHHBIH caMbIM OOLIMM 00pa3oM, MOXKET OBITh chopmy-
JUPOBaH Kak TpeOOBaHUE CJIe/IOBATh COOCTBEHHOMY WMHTEpECY, UCXOMAS W3
NPEANOJIOKEHHS, YTO KOHTPAareHT ACHCTBYET B CBOEM HHTEpece HaWIyy-
muM ais ce0st oOpazom. B paborte mpoBeneH moxpoOHslid aHau3 Hanbosee
YacTO BCTPEYAIONINXCS OLEHOYHBIX MOHATHI 0053aTeNbCTBEHHOIO IMpaBa:
pa3yMHBIH CPOK, IIeHa, pa3yMHbIe Mepbl; OOBIYHO MpEABbSBIsIEMbIe TPEOO-
BaHUSL; CYLIECTBEHHOE HapyLIeHUE 00s13aTeIbCTB.

YCcTaHOBIIEHO, YTO COJIEp)KaHME OIEHOYHBIX MOHITHUH B HOpMax 004-
3aTeNIbCTBEHHOTO IIPaBa MOXKET PACKPBIBATHCS HE TOJBKO Uepe3 CUCTEMY
NPaBOBBIX 3alPETOB, HO U Yepe3 3aKperyieHUE 3a CyObeKTaMU ONpeeIEHHBIX
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J03BOJICHUH. B 00s3aTeIbcTBEHHOM IIpaBe HOPMBI C OLIEHOYHBIMU ITOHSATHS-
MH YCTaHaBJIMBAIOT IIPUMEPHbIC IPAHMLBI JO3BOJICHHOIO MOBEACHUS OIHOI
CTOpOHBI B 00S3aTENIbCTBE, a TaKKe KOPPECHOHAMPYIOIIHME WM TpaBHia
JIOJDKHOTO TIOBE/IEHUS APYroil cTOpoHsl. [IprMeHeHne OleHOUHOrO MOHTUS
Y HaIlOJIHeHNE €r0 KOHKPETHBIM COJEP)KaHUEM OCYILECTBIISICTCS C IIOMOLIBIO
YCTaHOBJICHUS! COJIEP KATEIbHBIX KPUTEPUEB, ONPEACIISIOIINX IPEIeIIbl CBO-
00/1bI YCMOTpEHUS CyObEKTa 00s3aTeNILCTBEHHOTO ITPABOOTHOLICHHSL.

I'naBa Tperbsi «YCMOTPEHUE KAK CIIOCOB NPUMEHEHMUS OIIE-
HOYHbLIX IMOHATHI B BEIIHOM U OBS3ATEJIbCTBEHHOM IIPABE» CO-
CTOUT M3 IBYyX maparpadoB. B Heil nccnenyloTcs: TeopeTHYecKHe OCHOBBI
(hopMHpOBaHUS YCMOTPEHHMSI B BEIIHOM W 00S3aTElIbCTBEHHOM IIpaBe, a
TaKXe 0COOCHHOCTH YaCTHOT'O U CyNeOHOr0 YCMOTpPEHHs NPH NPUMEHEHUH
HOPM BEIIHOTO NpaBa 1 0053aTeIHLCTBEHHOTO MPaBa.

B nepeom napazpagpe «Teopemuueckue ocnogvt opmupoganus
YCMOMPEHUsL 8 6EUiHOM U 00A3AMENbCHIGEHHOM NPAgey TIOKA3aHa CBsI3b IPo-
07eMbl YCMOTpeHHs ¢ TpoOsieMOl NPUMEHEHHs OLCHOYHBIX HMOHATHI B BELl-
HOM U 00513aTeJIbCTBEHHOM IIPaBe C y4eTOM X YCMOTPUTEIIBHOIO XapaKTepa.

K o0mmmM npu3HakaMm, IPUCYIIUM YCMOTPEHHIO KaK Coco0y mpuMme-
HEHHS OLICHOYHBIX MOHATHH B BEIIHOM M 00s3aTE€IbCTBEHHOM IIPaBE OTHO-
CSTCA: JIEraJbHOCTh; HAJM4YHE OIPECIICHHOTO BIIACTHOTO MOJTHOMOYHSE
Iyanu3M (SIBJISETCSI OJJHOBPEMEHHO CYOBEKTHBHBIM TPABOM U OOS3aHHO-
CTBIO); TUCIIO3UTHBHOCTB; LEJICHANPABICHHOCTh; CUTYaTUBHOCTh, MHOTI'O-
BapUaTHOCTb;  HMHTEJUICKTYaJIbHO-BOJIEBOH  CYOBEKTHBHBIN  Xapakrep;
[EHHOCTHBIN, aKCHOJIOTHUECKUH XapaKTep, TECHasl CBA3b C MI03HABATEIBHOM
OLIGHOYHOMH JeSITeNbHOCTBIO.

JuccepTaHTOM YTOYHEHO MOHATHE YCMOTPEHMS U KOHKPETH3HPOBa-
HBI €T0 Tpeeibl. BhisiBlieHa CYIIHOCTh MPEJENIOB MPaBONPUMEHUTEIHHOTO
YCMOTPEHHUs, Ha3HAYEHUE KOTOPBIX COCTOUT B TOM, YTO OHH BBICTYIAIOT
paMKaMy, OIPEIEISIOIIUMH TPaHUIBl BAaPUAHTOB PELICHUH, IOCTYIHBIX
CyOBeKTy MpaBONPUMEHEHHS, TIO3BOJISIONINX ONITUMHU3UPOBATH HATIOJTHEHUE
CYIIECTBYIOIINX TPAHUI] YCMOTPEHHS MTPH MPUMEHEHUH OIIEHOYHBIX TOHSI-
TUIl HanboJee ONTUMAIBLHBIM 00pa3oM.

[Ipenensl ycMoTpeHHs Y NIPUMEHEHHH TPasKAAHCKO-TIPABOBBIX HOPM
C OLICHOYHBIMU TOHSITHSIMH TPENCTABISIOT COOON TMPaBOBBIC OrPaHMUYCHUSI
COLIMANFHOM HaNpaBIEHHOCTH, YCTaHOBJICHHBIE 3aKOHOJATENIEM, B paMKax
KOTOPBIX Uil CyOBEKTa MPAaBONPHUMEHEHHS YCTAHABIMBAIOTCS JOIyCTHMAs
cBOOOJIa JieiicTBHI B BHIOOpE BapHaHTa MOBEJICHUS! Ha OCHOBE KOMILIEKCHOTO
aHaM3a OOCTOSATENBCTB KOHKPETHOTO IIPAaBOOTHOIICHHUS COpPa3sMEpHO €ro
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CyOBbEKTUBHOMY TTOHUMAHHUIO MPUHIMIIOB 3aKOHHOCTH, CIPaBEIUIUBOCTH,
JIOOPOCOBECTHOCTH M TIeTiecoobpa3HocTi. CoOroieH e yKa3aHHBIX MPEJIENIOB
YCMOTPEHHUSI B IIEJIOM CIIOCOOCTBYET JTOCTIIKCHHIO ONTUMAILHOTO OajaHca
Pa3IMYHBIX UHTEPECOB B 00mIecTBe. IIpenensl yCMOTpeH s IpU MPUMEHSHUT
OLICHOYHBIX TIOHSATHI B BEIHOM H 00S3aTELCTBEHHOM IPaBE XapaKTepU3y-
FOTCS CIICIYFOIMMHI OCHOBHBIMH TIPH3HAKAMHU: 1) MPEICTaBISIIOT CO00# COIH-
AITHHO-TIPABOBBIC OTPAaHWYCHHMS; 2) YCTAHABIMBAIOT JOMYCTUMYIO CBOOOIY
JIECTBUI MPaBONPHMEHHUTEIS B BEIOOpE BapHaHTA TOBEJCHUS; 3) YCTaHaB-
JMBAIOT TPAHUIY MEXKIY NPABOMEPHBIM M HEMPAaBOMEPHBIM YCMOTPEHHUEM,
YTO B OMPEICIICHHOM CTEIIEHH CBA3AHO CIIE U C TPOOJIEMOH 31I0yIIOTpeOIeHU-
€M CYOBCKTHBHBIM TPKIAHCKMM IMPaBOM; 4) CITOCOOCTBYIOT JOCTIIKEHHIO
ONITHMAITLHOTO OallaHca YaCTHOTPABOBBIX M MyOJIHYHO-TIPABOBBIX WHTEPECOB
B DKOHOMHYECKOU cdepe 00IIecTBa; 5) XapakTepu3yloT CyOBEKTHBHEIC ac-
TICKTHI ITPaBOPEAITH3ALINH.

HOpumudeckuM OCHOBaHHEM MPABONMPHUMEHUTEIBHOTO YCMOTPEHUS B
BCIIIHOM M 0053aTeIbCTBCHHOM TIpaBe SBISICTCS FOPUANYCCKH 3aKpeIUICH-
Has B TPaKIAHCKO-TIPABOBBIX HOPMaX, COJICPIKAIMX OLICHOYHBIC MOHSITHUSA,
BO3MOXXHOCTh KOHKPETH3HPOBAaTh CyOBCKTUBHBIC TpaBa W 005S3aHHOCTH
YYACTHUKOB UMYIIECTBCHHBIX MPaBOOTHOMICHHN. [10 MHEHHIO TUCCEpPTaH-
Ta, MpaBOBasl PErjaMEHTAIUs YCMOTPEHUS B TPOIECCEe MPUMEHEHUsS Olle-
HOYHBIX TIOHATHUH OCYIIECTBISICTCS KaK IOCPESACTBOM 3aKpEIUICHUS B
JICHCTBYIONIEM TPaXIAHCKOM 3aKOHOJATENLCTBE CYObEKTHBHOIO MpaBa Ha
YCMOTPEHHE, TaK U C TMOMOIIBI0 PErjaMEHTAIMH TPOLEAYPhl PeaTn3aluu
cyObexkTuBHOro mpaBa. OJHOBPEMEHHO MPHMEHEHHE TpakJIaHCKO-
NPaBOBOH HOPMBI C OIICHOYHBIM IMOHSITHEM MPEAINONaraeT Hajludhe Kak
CYOBEKTHBHOI'O MPaBa, Tak U 00SI3aHHOCTH OMPEICIUTh €T0 COJICPIKAHHE.

B napazpagpe emopom «Ocobennocmu hpopmuposanus 4acmmnozo u
CYoedn0z0 ycmMompeHus npu HPUMEHEHUU OUEHOUYHBIX HOPDM 6eujHO20
npaea u 00a3amenbCMEEHHO20 NPABA» HA KOHKPETHOM SMITUPUYECCKOM
MaTepuae 00CTOATEIILHO UCCIEAYIOTCS OCOOSHHOCTH YCIOBHH (OPMHUPO-
BaHUs yKa3aHHBIX BUIOB ycMOTpeHus. Mx crenunguka, 1o MHEHHIO aBTOPA,
00yCIIOBJIGHA HE TOJBKO CyOBEKTaMH, HO M OCOOCHHOCTSIMH BEIIHBIX U
00513aTeTbCTBEHHBIX MTPABOOTHOIIICHUH, a TAaKXKe Pa3TMYHBIMA SKOHOMUYE-
CKHUMH, TIOJIMTHYCCKUMHU, COLIMATBbHBIMU M HHBIMH (DaKTOpaMHU.

B BeniHoM mpaBOOTHOIIIEHWH YaCTHOE YCMOTPEHHUE MPH MTPUMEHEHUU
OIICHOYHOTO TIOHSTHS TPEJICTABISET OO0 MPaBOMEPHYIO, UHTEIUICKTYallh-
HO-BOJIEBYIO JICATEJILHOCTh 110 BBIOOPY HanOoJiee ONTUMAJIbHOI'O BapHaHTa
peanu3aiyy Ipe0CTaBICHHBIX MPABOMOYHI B OTHOIICHHH UMYIIIECTBEHHBIX
Onar, obecneunBaronmx Hauboiee 3(pPEeKTUBHOE HCIONB30BaHKUE BEIIH, C
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Y4ETOM TpaB M 3aKOHHBIX MHTEPECOB TpeThHX Juil. FOpunuueckas cnenudu-
Ka 9aCTHOTO YCMOTPEHHS IpY MPUMEHEHHH HOPM BEIIHOTO IpaBa 3aKJII0ya-
ercsi B caMOM aOCOJNIOTHOM XapakTepe BEUIHBIX MNPaBOOTHOIICHUH.
3aKpeIUIeHHbI B 3aKOHE YCMOTPHUTENBHBIN XapakTep OCYLIECTBICHUS Ipa-
BOMOYMI BIAJCHUSA, IOJB30BAHMS W PACTOPSDKCHUSI BEUIAMH IIO3BOJISET
CyOBEKTY BEIIHOTO IpaBa MCIHOJIB30BaTh MAKCHMAJIbHBIE BO3ZMOXKHOCTH Ya-
CTHOTO YCMOTPEHHs. YCTAHOBIEHO 4YTO, NPU peaau3allid CBOETO MpPaBOMO-
YU ONpENeNsTh COAepKaHWe CyOBEKTHBHOTO TpakJAHCKOTO IIpaBa,
UCIIONIB3YSl OIIEHOYHBIE ITOHATHS, YAaCTHOE YCMOTPEHHS CyOBEKTa BEIIHOTO
npaBa MIMpe, HEXKENIM YacTHOE YCMOTPEHUE B 0013aTEIbCTBEHHOM MPaBOOT-
HolIeHnH. B 00s13aTenbCTBEHHOM MPAaBOOTHOIICHUH YaCTHOE YCMOTPEHHE
OrpaHMYEHO HE TOJBKO MPaBaMH M 3aKOHHBIMH MHTEPECAMHU TPETHUX JIHLI, HO
Y HETIOCPECTBEHHBIMU CYObEKTHBHBIMH NpaBaMU U MHTEPECOM KOHTpAareH-
Ta, €ro pelyTalyell Ha peIHKE U T. II.

CynebHoe yCMOTpeHHe TPH PUMEHEHUH OIIEHOYHOT'O TTOHSTHS — 3TO
OCYILECTBISIEMBI CY/ZIOM OTHOCHTEIBHO CBOOOJHBIA BBHIOOP BO3MOXKHBIX
NPABOBBIX PEUICHHUH, MPEAYCMOTPEHHBIX 3aKOHOM, KOHKPETH3HPOBAHHBIX
MO3UIIMEH Cy/IOB BBICIIMX WHCTAHIMH U MPOIECCYATbHBIMU MPEAeIaMH OCy-
LIECTBIISIEMBIX CYJOM MpaBoMOouHid. Onpenenss NOHSATUE CYIEHUCKOro yCMOT-
peHUs], TUCCEPTaHT MOMUYCPKHUBACT, YTO NMPUMEHEHHE YCMOTPEHHSI — 3TO HE
TOJIBKO TIPaBO, HO U O0SI3aHHOCTb Cy[a, TaK KaK BO3MOXKHOCTb OCYILIECTBIIE-
Hust quckpermu (discretio) 3akperuieHa FOPUINIECKO HOPMOH, a Mporeccy-
aJTbHBIE TIPaBa Cy/a SBISFOTCS BMECTE C TEM H €T0 0053aHHOCTSIMHU.

B kadecTBe MpaBOBBIX MpPEAETOB YCMOTPEHHs CyJa Ipejylaraercs
HNPUMEHSTH UMEIOIINECs], yCTAHOBJICHHBIE IPABOM IPU3HAKH OLIEHHBAEMOTO
HOHSTHS, BBIPRKEHHBIE B MPABOBBIX JCPUHUIMSAX M TPABOBBIX IO3ZUIUSIX
CyJ0B. JIOMONHHUTENBHBIMU TIpeJesiaMi CYAeOHOTO YCMOTPEHUST MOTYT
CIIy’)KUTh M TIPU3HAKH OIICHOYHBIX TMOHATHH, BBIPAOOTAHHBIX B JOKTPUHE
IpakIaHCKOTO IpaBa, MPUHIIMIIBI IPaBa, OOIINEe HaYaia U CMBICH I'paK/IaH-
CKOT0O 3aKOHOJaTesIbcTBA. K HpaBCTBEHHO-IIPABOBBIM IIpEZeiaM CyAeOHOro
YCMOTpPEHHUSI OTHOCATCS TaKHe KaTerOpUH, KaK cnpaseoiugocms, 000poco-
eecmHocmy, pazymuocms. HpaBCTBEHHO-TIpaBOBBIE MpEAENbl CyACOHOTO
YCMOTPEHHUS BBIPAXKAIOTCSI B COOTHECEHUH CBOMX IPEJCTABICHUI O pasyM-
HOCTH C MO3UIMEH cpeaHero a00pOCOBECTHOTO CYyIbH, YUHUTHIBAIOLIETO
coyeTaHHEe MHTEPECOB CTOPOH M LeNie CyIONpOM3BOACTBA, & TAKXKE CIIO-
COOHOro MO3HaBaTh M CHCTEMATU3UPOBATh MOIyUYCHHbIE 3HAHHUS O TIpeaMe-
TaX W SBJCHUSX, BBIABIATH TPUYHMHHO-CIICJCTBEHHBIE CBSI3H MEXIY
npe/MeTaMH M SIBJICHUSIMH, a TaKKe JIeHCTBOBATh COOOPa3HO MOTyYEHHBIM
3HAHUSM U BBISIBICHHBIM B3aHMOCBSI3SIM.
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