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OBIIASA XAPAKTEPUCTHUKA PABOTDI

AKTYalbHOCTh HCCJICAYEMOM TeMBbI NPEIONPEelIeHa 3HAYCHUEM U
CJIOKHOCTBIO KOHCTPYKINH IOPUANIECKOTO JIMIA KaK MPOU3BOJHOTO CyOBEK-
Ta rpaxaaHckoro mnpaBa. @OpMUpOBaHUE TOHATHA U ONpENENeHUe MpU3HA-
KOB IOPUJUUYECKOrO JIMLA SIBISIOTCS OTHPAaBHOW TOUYKOW B NMOHMMAaHUHM €ro
CYLIHOCTH U IPABMWJIBHOM MPUMEHEHUM HOPM, PETYIHPYIOIUX €ro AesATellb-
HocTh. COBEpIIEHCTBOBAHUE IOHATHUS IOPUAMYECKOrO JIMIA JOJKHO MPOXO-
JUTh MyTEM U3y4EHHs €ro OTAEIbHBIX NPU3HAKOB U MOCTPOCHMS NMPaBOBOI
KaTeropuy, Koropas Obl HanOojiee ONTHMAJIBHO OTpakaja COOTHOIICHHE
MPU3HAKOB IOPUAUYECKOTO JIUIA.

Hecmotps Ha TO, 4TO MOHATHE, NPU3HAKK M IPABOBOE IOJIOKEHHE
IOPUIUYECKOr0 JMLA OHpPEIENAIOTCS TPaXKIaHCKUM 3aKOHOJATEIbCTBOM,
KOHCTPYKIMS IOPUANYECKOTO JIMIa UMEET OOIIEeNpaBOBOE 3HAUCHHUE U HC-
TMOMB3yeTCs MyOIHYHO-TIPAaBOBBIMU OTpACIsIME TpaBa’. FOpuamueckoe M0
y4acTBYeT CBOMM HMYIIECTBOM B aJIMHHHUCTPATHBHBIX, (PMHAHCOBBIX, HAJO-
TOBBIX, JKOJIOTHYECKUX W MHOTHUX JPYTHUX IyOIMYHBIX NPABOOTHOLICHUAX
KOMIIJIEKCHOTO XapakTepa. JTH «OTpaciii IIpaBa, HE UMesl COOTBETCTBYIOLIECH
06IenpaBoBoil KOHCTPYKIIMH, BEIHYKICHBI IPHCIIOCAGIHBATE ¢& M0 CeOn’.
Ot kavecTBa LMBHIMCTHYECKOTO IPEICTAaBICHUS 00 MMYIIECTBEHHOH 000-
COOJICHHOCTH FOPUIMYECKOTO JIMIa B KOHEYHOM UTOre OYAyT 3aBHCETh Kaue-
CTBO HOPMAaTHBHO-TIPABOI'O PETyJIUPOBaHMA M NPAKTHKA BKIIOYCHUS
MMYILIECTBA OPUIMYECKOTO JIMIA B TPaXKIAHCKHE W IyOJMYHO-TIPABOBHIC
MPaBOOTHOLIEHUS] UMYILECTBEHHOIO Xapakrepa. B aToil cBA3M MMyIIECTBEH-
Hast 000COOJIEHHOCTh IOPUANYECKOTO JIMLA U NMPHU3HAK UMYIECTBEHHOH 000-
COOJICHHOCTH  IOPHIMYECKOTO  JIMIIAa  BHICTYNAlOT  II€PBOCTEIIEHHBIMHU
XapaKTEepUCTUKAMU OPUINYECKOTO JIMIA, a HMCCIEJOBAHUE COLUAIBHON U
IOPUINYECKON CYIIHOCTH MMYIIECTBEHHOW 000COOJIEHHOCTH OPUIHMYECKOrO
nuna u GopMUpoBaHKE MPABUIILHOTO MPEACTABICHUS O HEil JIe)KaT B OCHOBE
MOHUMAaHHNA IPAaBOBON KOHCTPYKIHH «IOPUAUIECKOE JTUII0».

B HacTosmee BpeMs KOHCTPYKIHS IOPUANIECKOTO JIUIA M €TO OTAENb-
HbIE OPraHM3alMOHHO-TIPABOBbIE (DOPMBI MIPOXOJAT ATAIl CBOECTO M3MEHEHHUs,
IpUYeM TPSIyIIre TMepeMeHbl He BCerJa HampaBiieHbl Ha oOecredeHne cra-

! Cm. : Cacapanees M.P. TIpu3HaKy IOpHIMYECKOTO THIA B YTOJIOBHOM mporecce //
Bectauk Omckoro yuuBepcutera. — Cepust «IIpaBo». — 2008. — Ne 1. — C. 249.
2 Apxunos C.W. FOpundeckoe JIuIo KaK paBoBas koHcTpykuus // Bectauk YI'TY-
VIIN. — 2005. — Ne 1. — C. 140.
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OMJIIBHOCTH 3TOM KOHCTPYKLMH U TapaHTUPOBAHHOCTH HHTEPECOB KPEIUTOPOB
1opuandeckoro smna. [1ockombKy B MHCTUTYTE IOPUAMYECKOrO JHIA ITOTEH-
IIMaJIbHO 3aJI0’KCHBI BO3MOXKHOCTH CaMBIX Pa3JIMYHBIX 3J0YNOTPEOICHUH, TO
obecrieueHne TapaHTUH MPaB CyOBEKTOB B NPABOOTHOIICHUAX MMYIIECTBEH-
HOU 000COOJIEHHOCTH IOPUAMYECKOTO JIMIA 3aBUCHUT OT (POPMHUPOBAHUS TIpa-
BIJIBHOTO IIPEACTABIICHNUS O IPU3HAKE €r0 HMYIIECTBEHHOI 000CO0IEHHOCTH.

WccnenoBanue OPUAMYECKOTO 3HAUEHUS IPABOOTHOLIEHHH, COMpO-
BOKZIAIOIINX HMMYIIECTBEHHYI0 000COOIEHHOCTh IOPHAMYECKOTO JIMIA, II0-
3BOJIUT TIPaBWIBHO OIPENESIUTh IpaBa W OOSN3aHHOCTH MX YYacCTHHKOB,
paccTaBHUTh aKIEHTHI B BOIPOCAX IPHHAJIEKHOCTH UM MMYILIECTBa IOpHIIYe-
CKOro Jil@a, copMyJHpOBaTh MOHATHE «HUMYLIECTBEHHas 00OCOOJIEHHOCTH
IOPUIMYECKOTO JIMLA» M Pa3pelInTh MHOXKECTBO CIIOPHBIX CHTYallWii, HE ype-
TYJIMPOBAaHHBIX IPAXIaHCKUM IIPABOM U [IPABOIPUMEHUTEIIBHON [IPAKTUKOM.

Crenenb pa3padoTaHHOCTH TeMbI AUCCEPTALMOHHOTO HCCJIeI0BAHUSI.
HccnenoBanne BONPOCOB HOPMAaTHBHO-TIPABOBOTO PETYIMPOBAHMS HMYIIECT-
BEHHOW 000COOJICHHOCTH FOPHANYECKOTO JIMIA OKa3aJl, 9TO B IOKTPUHAX COBET-
CKOTO M COBPEMEHHOTO TIIEPHOJOB TIPAXKAAHCKOTO TIIpaBa OTCYTCTBYIOT
CHCTEMHbIE Hay4yHbIC PaOOThI, MOCBAIICHHBIE NMPpOOIeMaM NpU3HAKa MMYIIECT-
BEHHOHW 000COOJICHHOCTH KOMMEpPYECKMX OpraHusaruil. OTaenbHbIE BOIPOCH,
CBSI3aHHBIE C ONpE/ICNICHNEM TPHU3HAKa UMYIIECTBEHHOH 000COOICHHOCTH FOpH-
J4eckoro ymna, obu paccmotpensl FO.B. CTpoiKkuHO#M B AUCCEPTaIMOHHOM
uccienoBanuu «VmymecTBeHHass 0060COOIEHHOCTh KaK KOHCTPYKTHBHBIN HpH-
3HAK KOMMep‘IecKOﬁ opraHusainyny», OJHAKO, B MOJIOKCHHAX, BBIHOCHUMBIX Ha
3aIIUTy, OTCYTCTBYET TEOpEeTHYeCKoe 0OOCHOBaHME JAHHOTO Mpu3HaKa. Mojep-
HM3aLUsI TPKIAHCKOTO 3aKOHOJATENbCTBA TpeOyeT OT HayuHbIX MCCIIeOBaHMit
B clepe TIpaxJaHCKOTO IpaBa KPUTHYECKOTO OCMBICICHUS JIOKTPHHAIBHBIX
MOJIXOI0B K MpoOeMaM MPaBOBOTO PETYJIMPOBAHMS PEXMMA UMYIIECTBA IOPH-
JMYECKUX JIMI] ¥, B YACTHOCTH, JIETAJILHOTO HMCCIIEIOBAHMS MPU3HAKa UMYILECT-
BEHHOW 000COOJIEHHOCTH KOMMEpPYECKHX OpraHu3anuid. B Hay4uHoli smreparype
MMYIIIECTBEHHass 000COOIEHHOCTh KOMMEPYECKMX OpTaHW3aliii OCBEIIaeTcsl B
CBSI3M C M3YYCHHEM NPABOBOH KOHCTPYKIMH IOPHIMYECKOTO JIMIA Hapsmy C
JAPYyruMu TNpru3HakKaM¥, YUCJIO HAYYHBIX cTaTen HC3HAYUTCIIbHO, a CIICIITUAJIBHBIC
MOHOTpahHIECKHe UCCICAOBAHMS TIPAKTUYECKH OTCYTCTBYIOT.

Ieab AuccepTaMOHHOIO HcCIeI0BaHUA — GOPMHUPOBaHHUE Hamboiee
MOJTHOTO U OOBEKTHBHOTO TPEACTaBICHUSI 00 UMYITIECTBEHHONW 000COOICHHO-
CTH IOPWJIMYECKOTO JIMIA B Pe3y/IbTaTe KOMIUIEKCHOTO aHajn3a HpH3HaKa
UMYIIECTBEHHON 000COOICHHOCTH IOPUANYECKOrO JIMIA U HAa €r0 OCHOBE BbI-
paboTKa HOBBIX JOKTPUHAIBHBIX ITOJIXOI0B MO €r0 COBEPILICHCTBOBAHMIO.
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IlocTaBieHHas 1eb CBsA3aHA C HEOOXOMUMOCTBIO PCIICHHS CIEIYIO-
IIMX OCHOBHBIX 3a/a4:

— MCCIIEIOBATh COIMAIbHO-YKOHOMUYECKOE U IOPUANIECKOe 3HAUYCHHE
MpHU3HAKa IMYIIECTBEHHOH 000COOICHHOCTH IOPHUIIMYECKOTO JINIIQ,;

— PacCMOTpETh 3aKpeIUIeHHe NpH3HaKa MMYIIECTBEHHOW 000c00JICH-
HOCTH IOPHINYECKOTO JIUIA ¥ AWHAMHUKY H3MEHEHHS MPU3HAKa UMYIIECTBEH-
HOM  000COOJIEHHOCTH IOPUINYECKOTO  JIUIa B OTEYECTBEHHOM
3aKOHOJIAaTEIIHCTBE;

— OIPEJICIUTh MECTO TPU3HAKA HUMYIIECTBEHHONH 000COOJICHHOCTH B
CHUCTEME TMPHU3HAKOB HOPHIUYECKOTO JIMIA U €r0 B3aMMOCBS3b C JIPYTUMH
MPU3HAKAMH FOPUAUYCCKOTO JIUIIA;

— pa3rpaHUYUTh HMYIICCTBEHHYIO 000COOJCHHOCTh FOPHUIHYCCKOrO
JIMIIA CO CMEKHBIMU KaTeropusiMu (BBIICIICHAE UMYIIIECTBA, 0000IIIECTBICHHE
HUMYILECTBA, UMYIIECTBEHHAS! 000COOIEHHOCTS);

— chopMupOBaTh MOHATHE «UMYIIECTBEHHAs O0OCOOJCHHOCTH OPH-
JTIUYECKOTO JIUIa» Ha OCHOBE HCCIICAOBAHMS CYIIHOCTH MPU3HAKA MMYIIECT-
BEHHOH 000COOJICHHOCTH IOPHINICCKOTO JIHIIA;

— HCCJICAI0BaTh OTPAKCHUE UMYIIICCTBCHHONH 000COOICHHOCTH FOPHIHYC-
CKOT0 JIMIA B (PMKINOHHBIX M PEATIMCTHICCKUX TEOPUIX FOPHIMICCKOTO JINIIA;

— IPOAHANN3UPOBATH Iporece (GOPMHUPOBAHUS 00OCOOIICHHUS UMYIIIC-
CTBa IOPUANIECKOTO JIUIA U IaTh MOHATHE CTEIIEHH B (JOPMBI UMYIIIECTBEH-
HOU 000CO0IEHHOCTH FOPUANICCKOTO JTUIIA;

— PacCcMOTpEeTh CTAaTyC HMyIiecTBA O00OCOOJCHHBIX MOApa3IeIICHUN
IOPUINIECKOTO JINIIA;

— M3YYUTh OCOOCHHOCTH MPOSBIICHUS UMYIIECTBEHHOW 000C00IeHHO-
CTH B OTJCIBHBIX OPraHU3alMOHHO-TIPABOBEIX (POpPMaX KOMMEPUYECKHUX FOPH-
JTIUYECKUX JIHII.

O0beKTOM HCCJIeIOBAHUS SIBISIETCS CIIOKHBIN KOMILIEKC OOIIecT-
BEHHBIX OTHOIICHHUH, XapaKTepPHU3YIOIIUX HUMYIIECTBEHHYI0 000COOJIEHHOCTh
IOPUAMYECKOr0 JINIA, CKIIa/[bIBAIOIIUXCS ITPU (POPMUPOBAHUH €r0 UMYIIECTBA
U B MPOIIECCE OCYIISCTBICHUS UM CBOCH IS TEIbHOCTH.

IIpeaMeToM WCCIETOBAHUS SBSCTCA MPAaBOBOC pPErYJIMPOBAaHUEC
HUMYIIECTBEHHON 000COOICHHOCTH FOPUANIECKOTO JIMIA U TPU3HAKA UMYIIIe-
CTBCHHOW 0O0OCOOJICHHOCTH B CTPYKTYypEe 3aKOHOAATEIHEHOTO OMNpEACICHUS
CIOPUAMIECCKOE JTUIIO.

MeTom010THYECKOH OCHOBOW WMCCIETOBAHUS SBISIOTCS OOIICHAYY-
HbIC (IMAJICKTUYCCKUH, WHAYKTUBHBIA M JIEAYKTUBHBIH METOJIBI, aHAJH3,
CHHTE3) W crenuaibibe ((GopMaTbHO-IOPUANIECKUH, HCTOPHKO-TIPABOBOM,
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CPaBHUTEIBHO-TIPAaBOBOIO HUCCIIEIOBAaHMS, CHUCTEMHOIO aHajau3a) METOMAbI
MO3HAHUS, NO3BOJIMBIINE PACCMOTPETh NMPEAMET UCCIETOBAHUS C PA3IHUHBIX
TOYEK 3pPCHUS, B CIMHCTBE M B3aHMOCBS3H C APYTHMH SBICHUSAMH IIPABOBOM
JIEHCTBUTENFHOCTH, BBISIBUTH PSJI €r0 OCOOSHHOCTEH M ClenaTh HOBBIC, 3HA-
YUMBIE U1 HAYKH TPaKIAHCKOTO IPaBa BEIBOIBI.

TeopeTH4ecKyI0 O0CHOBY JAMCCEPTALMOHHOIO MCC/IEI0BAHUA COCTa-
BIWJIM Hay4HBIC TPYIBl JOPEBONIONHNOHHBIX, COBETCKHX M COBPEMEHHBIX POC-
CHICKMX YYeHBIX B oOjacTh ropucnpyaeHuuu: B. Anexcanmgposa,
3.A. AxmetbsiHoBOM, B.A. benoBa, C.H. Bbpatycsa, A.B. Benenukrtosa,
JLJL T'epBarena, W.IIL. I'pemunukoBa, B.I1. I'pubanosa, W.B. I'puropamia,
B.b. EnpsimieBuya, 3.M. 3amenrooa, 0O.C. Hodde, H.B. Ko3zmoBoi,
H.U. Konsiera, T.B. MenbaukoBo#i, B.I1. Mo3onuna, A.B. Muikesuua,
A.A. MonuanoBa, B.A. Oiirensuxta, FO.C. IloBapoBa, O.E. Pomanoga,
E.A. CyxanoBa, B.I'. CrenmanoBa, lO.B. Ctpoiixunoii, M.}O. Tuxomuposa,
B.H. Hupyneankosa, [.®. [llepmeneBnda, O.A. Sctpedosa u ap.

OMIMPHYECKYI0 OCHOBY HMCCJIEIOBAHHMSI COCTABHIIN MEXITyHAPOIHBIC
HOpPMaTHBHBIC aKTHl, HOPMATHBHO-TIPaBOBBIE akThl Poccuiickoit Peneparmm,
konudummpoBanHpie akTel PCOCP, Konmemmms pa3BUTHA TPaXkKIaHCKOTO
3akoHoaTenscTBa PO, denepanbHplii 3ak0H «O BHECEHUU U3MEHEHUHN B YaCTH
TIEpBYIO, BTOPYIO, TPETHIO M YeTBepTyrO [ paskaaHckoro komekca Poccuiickoit
®Denepanuny, cyaednsie aktel KoncrurynmonHoro Cyna Poccuiickoit denepa-
un, BepxoBHoro Cyma Poccwuiickoit ®eaeparmu, Briciiero ApOutpakHOTO
Cyna Poccuiickoit @enepaniu, OKpy>KHBIX apOUTPaKHBIX CYIIOB.

Hayuynasi HOBM3HAa MCCJIe0BAHUS TPEIONIPECNeHa CTENEHBIO HCCIle-
JIOBaHHOCTH paccMaTtpuBaeMbix npobieM. FHO.B. CtpolikuHa oTMmeuaer, uTo B
COBETCKUI M POCCHHCKHMI MEPHUOABI Pa3BUTH HAyKH TPaKIAHCKOTO TpaBa HE
OBUTO HAyYHBIX FWCCIICOBAaHHM, MOCBSIICHHBIX NPU3HAKY WMYIIECTBCHHOMN
000COONICHHOCTH IOPUINYECKOTO JIMIA M MECTy JAHHOTO MPHU3HAKa B KOHCTPYK-
[IMH FOPUIAYECKOTO JIAIA ", HE PaCCMATPHBAIACh PEATH3aLIs JAHHOTO MPHU3HAKa
B OT/JIEJTBHBIX OPTaHU3aI[HOHHO-TIPABOBEIX (POPMAaX IOPUANICCKHX JIATL.

JlaHHas nuccepTalMOHHAS padoTa SBISACTCS OJHON M3 MEPBBIX KOM-
TUIEKCHBIX paboT B HayKe Ipa)<IaHCKOTO MpaBa, B KOTOPOH MMYIIECTBEHHAs
000CO0JIEHHOCTh W TMPHU3HAK WMYIIECTBEHHOW O00OCOOJIEHHOCTH SIBIISIOTCS
MPEIMETOM CaMOCTOSATENIFHOT'O TEOPETUKO-TIPABOBOTI'0 UCCIIEIOBAHUSI.

! Crpoiixuna 10.B. Ilonstre u CYLIHOCTh NpPU3HAKA «UMYIIECTBEHHash 000CcOOIeH-
HOCTb» B KOHCTPYKLHH KOMMep4ecKkoil opranusanuu // Brmacts 3akona. — 2010. —
Nel.-C.113.
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HccnenoBaHbl COHUATbHO-OKOHOMHYECKOE U IOPHIMYECKOE 3HAYCHHE
MpPU3HAKA UMYIIECTBCHHOW 000COOJICHHOCTH IOPUMYSCKOTO JTUIA KaK caMo-
CTOSITENBHOTO CYOBEKTa TrpaskaaHcKoro mpaBa. C yd4eToM B3aWMOCBSI3H C
JPYTEMU TPU3HAKAMHE, ONPEACICHO €ro MECTO B CHCTEME MPU3HAKOB FOPUIH-
YECKOro JIMIAa W MpOaHaJM3MPOBaHA JWHAMHUKA €ro M3MEHEHHUH B OTeuYecT-
BEHHOM 3aKOHOJATEIhCTBE. BBIABICHBI OCOOCHHOCTH OTPaXKCHHSI UMYIIECT-
BEHHOH 000COONCHHOCTH OPUAWYECKOTO JHIAa B  (QHUKIHOHHBIX H
PCATUCTUICCKHUX TCOPHSIX IOPUIUIECKOro ynia. Ha ocHOBe aHanm3a mporec-
ca ¢opmMupoBaHUs 000COOICHHUS UMYIIECTBA IOPHUIMYECKOTO JHIA chopmy-
JUPOBAaHBI  ABTOPCKHE TOAXOMbI K TOHSATHIO CTEICHH W (OpMEI
MUMYILECTBEHHOW 000c00eHHOCTH opuandeckoro yuia. ChopmMynupoBaHsl
MPE/JIOKEHHSI TI0 COBEPIIICHCTBOBAHHMIO CTAaTyCca MMYIIECTBA 000COOJICHHBIX
MOJpa3ieNieHUi I0pUANIEcKoro yuia. KoHIenTyanbHO W3J0KeHbI 0COOECHHO-
CTH TPOSIBJICHUSI UMYIIECTBEHHOH 000COOIICHHOCTH B OTAEIBHBIX OpraHH3a-
[HOHHO-TIPABOBBIX (HOPMAX KOMMEPUECKUX FOPUIUUSCKHUX JIHIL.

B 3aBucumMoctu oT creneHu GhopmMupoBanus (0GOpMIICHHUA) UMYIIIECT-
BEHHOW 000COOJICHHOCTH FOPUIUYECKOTO JIUIA MPEIT0KEHO BBIICIUTh Mep-
BOHAYAJIBHBIA ¥ TOCICAYIOIIUHA YPOBHH IOPUIHYECKOTO 000COOICHUS
MUMYILECTBA FOPHIHUYECKOTO JIHIIA.

HoBu3Ha nHCCEPTAIMOHHOTO MCCJIEIOBAHUS KOHKPETU3MPOBaHA B
CIIEIYIOLINX OCHOBHBIX MOJIOKEHUSIX, BBIHOCHMBbIX HA 3ALIUTY:

1. UmymectBeHHass 000COOICHHOCTh IOPUINYECKOrO JIMIA — 3TO Ha-
JICTICHUE FOPUIUUYECKOTO JIMIA ONPE/ICIICHHBIM 00bEMOM MPaB B OTHOIICHHH
3aKpeIUIEHHOTO0 33 HHUM KMYIIECTBA, KOTOPOE BBICTYMAeT HEOOXOIUMOM
MPEANOCHUIKON y4YacTHs IOPUAMYECKOrO JIHIA B MMYIIECTBEHHBIX MPABOOT-
HOIICHHUSAX B Ka4eCTBE PABHOIPABHOIO, CAMOCTOSTENBHOTO cyObekta. Mmy-
IECTBEHHAs1 000COOIICHHOCTh OPUIUUECKOTO JIUIa 00pa3yercst B pe3yjbTare
BBIJICJICHUS] IMYIIECTBA U3 COCTaBa MMYIIECTBA yUpeaAnuTesel (Y4acTHUKOB),
BCJICJICTBHE YEro MEPEJaHHOE M 3aKPCIUICHHOE 3a HOPUAMYCCKHM JIUIIOM
HMYIIECTBO OOpPEMEHCTCS MPaBaMu U 00S3aHHOCTSIMH CO CTOPOHBI yUpeIu-
Tenel (Y4aCTHUKOB) FOPHUIANYECKOTO JIUIIA.

2. CornacHo TeopHsM (pUKIMK FOPHIMYECKOTO JIMIA TPH3HAK UMYILECT-
BEHHOW 000COOJCHHOCTH FOPUIMYECKOrO JIMIA B CTPYKTYPE HOPHIUUECKOTO
JMIA UMEET CITUHCTBCHHO BAYKHOE 3HAYCHHUE, TaK KaK B FOPUIUYSCKOM JIHIIC,
Kak CyOBEKTe TPaXKIAHCKOTO TIpaBa, BCE MPOU3BOTHO OT (PM3MYECKUX JIHI[ U,
KaK CIICJICTBHE, UCKYCCTBEHHO, (DMKIIMOHHO (LIENb NESTEILHOCTH, BOJIS U TIP.).
EnuHCcTBEHHOE, YTO MPHUHAIUICKHUT IOPUAMICCKOMY JIUIY HEIOCPEICTBEHHO U
0e3paznenbHO — ero 000CO0IEHHOE MMYIIECTBO, KOTOPHIM OHO CaMOCTOSITENb-
HO OTBEYAET MO CBOMM 00s3aTelbCcTBAM. VIMYIIECTBO IOPHIMYECKOTO JIUIA B
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cuity ukimu cyObeKTa ImpaBa pacCMaTpPUBACTCS KaK 4acTHass COOCTBEHHOCTB
IOpPUIMYECKOT0 JIMIIA, @ He 00111as COOCTBEHHOCTD €ro yupeauTeseH (yJyacTHH-
KOB). B 3TOM KOHTEKCTE 3a7ada MMYIIECTBEHHOH 000CO0IEHHOCTH COCTOUT B
TOM, 9TO UMYIIECTBO MHOTHX (OZHOTO) CYOBEKTOB pacCMaTPHBACTCS B KA4eCT-
BE€ IMYIIECTBA OJJHOTO (IPyroro) cyobeKkTa npasa (FOPHUINIECKOTO JIHIA).

3. UmymecTtBeHHass 000COO0IEHHOCT IOPUAMIECKOTO JIMIIA B 3aBUCHMO-
CTH OT XapakTepa 000COOJICHUSI MMYIIECTBA MOKET OBITh CIEAYIOIINX BHIOB!
1) sxoHOMHKYECKOE 000CcO0IeHIe NMYIIIECTBA IOPUANIESCKOTO JIMNA O3HAYaeT,
4TO 000CO0JICHHOE UMYILIECTBO CITY>KHT MaTepHUaIbHOW OCHOBOW JICSITEIILHOCTH
IOpUIMYECKOT0 JINNA; 2) TexHuueckoe (Oyxranrepckoe) o00coOseHHe — YTo
000COOJICHHOE HWMYIIECTBO YYMTHIBACTCS B OYXTalTEpCKUX JOKYMEHTaX;
3) opuanueckoe 000COONIEHHE — YTO HMMYIINECTBO OOpPEMEHEHO MpaBaMu M
005[32aHHOCTSIMH CTOPOHHHX IOPUIMYECKOMY JIMIy CyOBEKTOB IpaBa, a caMo
IOpPUIMYECKOE JIMIO MPUOOPETaeT MpaBa B OTHOLIEHUH 00OCOOJIEHHOTO HMY-
ImecTBa. DKOHOMUYECKOE M TEXHHYECKOEe 000COONEHHS OTPAXKAIOT HE MpaBo-
BYIO, a (PaKTHIECKYIO ((PH3HIECKYI0) CTOPOHY 000COOTICHIUS UMYIIIECTBA.

4. CyTh I0pUIMYECKOTO 3HAYCHHS UMYILICCTBEHHOHW 000COOICHHOCTH
IOPUIMYECKOTO JIUIa COCTOMT B 00OCOOJCHHH HMYILIECTBa FOPHANYECKOrO
JHIa OT UMYLIECTBA yUpemuTeNiel (YYaCTHUKOB) IOPHUIMYECKOTO JIMIA, €ro
pPabOTHUKOB ¥ YYaCTHHKOB I'PaXKJAHCKHX OTHOIICHHI (KOHTPAreHTOB IOpH-
JUYCCKOT0 ﬂHL[a), a TaKiKE€ B HAACJICHUHN HOPHUIANYCCKOI'O JiMila BCIIHBIMU,
OGSI?;aTeJ'ILCTBeHHLIMI/I, HUCKIIOYUTCIIbHBIMU IIpaBaMH B OTHOIICHHWU 3aKpECII-
JEHHOTO 32 HUM uMyniecTBa. CleCTBUEM I0PUANYECKON CTOPOHBI UMYILECT-
BEHHOTO 000COOJICHNUS IOPUINYECKOTO JIUIIA SBJISAETCS YCTAHOBIICHNE TIPABUII,
IPENATCTBYIOUIUX B3bICKAHUIO UMYILIECTBA IOPUAMUYECKOTO Jnna. B oTHomIe-
HUU KPECAUTOPOB IOPUANICCKOIO JIMIa 3TU MpaBuJia BbIPAXKAIOTCA B YCTAaHOB-
JEHUH OYepEIHOCTH  YIOBICTBOPEHHsS TpeOOBaHMI KpeauTopoB. B
OTHOLICHHU KPEIUTOPOB ydupeautenell (y4acTHHUKOB) FOPHIHMYECKOTO JINIA —
B HEBO3MOXKHOCTH YJOBJICTBOPECHHS TPEOOBAHUN KPEIUTOPOB 3a CYET MHOT'O
UMYLIECTBA yUpenuTeliei (y4aCTHUKOB).

5. B 3aBucHMOCTH OT cTeneHr (popMupoBaHUs (0(OPMIICHHST) IMYIIIECT-
BEHHON 000COOJIEHHOCTH IOPHANYECKOTO JIMIA MOXKHO BBIICITUTH EPBOHAYAIIb-
HBII M TIOCHEAYIOIIMA YPOBHM IOPHAWYECKOTO 000COOIEeHHs HMYILEcTBa
IOPUIMYECKOTO JIMIA M, COOTBETCTBEHHO, IIUPOKYIO M Y3KYIO TPAKTOBKY IIpH-
3HaKa MMYILECTBEHHON 000COOJEHHOCTH HOPUANYECKOro Jnia. [lepBoHavainb-
HBII YPOBEHb IOPUIMIECKOr0 000CO0ICHHS — YPOBEHb, HA KOTOPOM MMYIIIECTBO
IOPUIMYECKOro JIa 000COOIsAeTCsl OT MMYIecTBa ero yupenmurenei. [l
MEPBOHAYAILHOTO YPOBHS HWMYIIECTBEHHOW OOOCOOJEHHOCTH XapaKTEePHBI
NPEAOCTABICHAE U 3aKPEIUICHHE 33 IOPHANYECKUAM JIULIOM HMMYIIECTBa, COXpa-
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HSIIOIIET0 PaBEHCTBO COBOKYITHOM CTOMMOCTH MMYILECTBA IOPUINYECKOTO JIMLA
C COBOKYNHOW CTOMMOCTBIO JOJIEH y4acTust ydpeaurteneid B (HOpMHPOBaHHU
MMYyIIECTBA FOPUANYECKOro Jinna. Ha 3TOM ypoBHE CO3JAlOTCS MUHHMAIBHO
HEOOXOANMBIE TPAaBOBBIE OCHOBAHWS I KOHCTATAlMM IOpHUAMYECKOro (hakta
BO3HHKHOBEHHH HMYILIECTBEHHOH OOOCOOJIEHHOCTH y FOPUIMYECKOTO JIHIIA.
INocnexyronmii ypoBeHb CBA3aH ¢ 000COOJIECHHEM HMYINECTBA FOPHINIECKOTO
OT MMYILECTBA €T0 OPraHOB YNPABJICHHUs, pa0OTHUKOB FOPHANYECKOTO JIMIA, a
TaKKe OT BCEX JIMI], C KOTOPBIMH IOPUAMYECKOE JIMLO BCTYNAET B UMYILIECTBEH-
HBIE MPABOOTHOIICHUS (KOHTPareHToB lopuaudeckoro juia). [Tocnemyrormmii
YPOBEHb 000COOJICHUSI UMYIIIECTBA IOPUIMYECKOTO JIMLA, KaK Obl MpoaosDKas
MPOLECC MMYILIECTBEHHOTO 000CO0NeHHs, CO3AaT Uil HEro BO3MOXKHOCTb
OCYILECTBIISITh TIPUCBOCHKE OJlar B MpOLIECCE XO3SIUCTBEHHOW JEATEIBHOCTH U
(hopMHpYeT UMYIIIECTBEHHYIO 000COOICHHOCTh B € HanOoJIee MOTHOM BHUIIC.

6. CteneHb UMYIICCTBEHHON 000COOICHHOCTH FOPUIMYCSCKOTO JIUIA —
3T0 oONamaHue FOPUIUYECKUM JIMIIOM OMPEIEICHHBIM KOJMYECTBOM IIPaBO-
MOYHi COOCTBEHHHUKA (BJIQJICHHEM, MOTB30BAHUEM, PACIIOPSDKECHUEM HMYIIe-
CTBOM B DPa3IMYHOM HMX COYETaHWHM) B OTHOLICHHH NPHHAIICKAIIETO eMy
MMYILIECTBA U OJHOBPEMEHHO 00BEM 3THX mpaBoMounid. OOBEM ITpaBOMOUHA
MOXET OBITh OrpaHWYEH HEOOXOANMOCTBIO ITOJYIEHHs COTJIachsi COOCTBEH-
HHUKa JHOO0 paMKaMHy IeJeld AEATEIbHOCTH, B KOTOPBIX IOJDKHO HCIOJIB30-
BaTbCsl 000COOJIEHHOE UMYILECTBO. MOXKHO BBIJIENUTD CIEAYIOIINE CTETICHH
MMYILECTBEHHOW 000CO0JIEHHOCTH IOPHIMYECKOTO JIUIA: PaBO COOCTBEHHO-
CTH, OTpaHMUYEHHBIC BEIIHbIE TMpaBa, 00sA3aTeILCTBEHHBIE MpaBa (HAIIPUMED,
yyacTue IOPUAMYECKOro JIMIA B KauecTBE KIUEHTa B JIOTOBOPE OaHKOBCKOTO
cuéra), HICKJIIOYUTENbHbIE TIPaBa.

7. J1ns 3a1uThl MHTEPECOB KPEIUTOPOB IOPUAMUYECKOTO JIULA, a TAKXKE
paspemeHnsl KOJIM3HN O TpaBe, BO3HUKAIONIEM Yy IOPUANYECKOTrO JIMIA Ha
BHECEHHOE yupeauTeneM (y4acTHHKOM) HMYIIECTBO, HEOOXOIMMO Mpeay-
CMOTpETh, YTOOBI MMYIIECTBO IOPHIMYECKOTO JIMIIA, BBIMOJHAIOIIEE rapaH-
THHHYIO0 (YHKIMIO, TPUHAISKAIO0 €My HMEHHO Ha IpaBe COOCTBEHHOCTH, a
He Ha KaKOM-JIMOO JIpyroM mIpase, B CBSA3M C YeM IIpeularaercs JIONOIHUTH
4.1 c1.48 TK PO creayromum monmoxenueMm: «MmMytecTBo, o0pasyromiee
MHHUMaJIBHBIN pa3Mep CKJIaJJ0YHOr0, YCTAaBHOTO KanuTaja, maeBoro Gpoua, a
TaKkXKe WHOE MMYIIECTBO, BHOCHMOE B HaType YUPEAUTEISAMHU (yIaCTHUKAMH)
B COCTaB MMYILECTBA IOPUANYECKOrO JIMIA, JOJDKHO MPUHAUICKATh FOPHIHU-
YECKOMY JIMIly Ha HpaBe COOCTBEHHOCTH, €CJIM B OTHOIICHHH HMYILECTBA,
BHECEHHOTO B HAType 3aKOHOM, YCTaBOM HOPHIMYECKOTO JIMIA WU JIOTOBO-
pPOM, 3aKTIOUEHHBIM MEXIy ydpenuTeneM (YJaCTHUKOM) W IOPUIMYECKIM
JIMLIOM, HE NPEAYCMOTPEHO HHOEY.



8. dopMa MMYIIECTBEHHOW 000COOJIEHHOCTH FOPUINYECCKOTO JIUIA —
9TO croco0 3aKperuieHus (BhIpaKEHHs) MMYIIECTBEHHOH 000COOIEHHOCTH
IOPUANIECKOTO JINIA, OMPEACIAIOMNN HCIONb30BaHUE MMYINECTBA OIS pe-
IIEHUs ONpPEICTIEHHBIX 3a1a, CTOSMINX Tepel OpraHu3alue, B paMKax OIl-
pEeNenéHHOTO MPaBOBOTO pEKMMa. Pa3nmuyualoT NepBOHAYATBHBIC, WU
OCHOBHBIE (CKIIa[I0YHBII KAIUTANl Y XO35HCTBCHHBIX TOBAPHUIICCTB, YCTABHBIMN
KaluTaJl y XO3SHCTBEHHBIX OOIIECTB, MAcBOM (OHA y MPOM3BOACTBEHHBIX
KOOIIEPATHUBOB, YCTaBHBIA (OHI y YHHTAPHBIX MPEANPUATHH) U MOCIEAYIO-
IIMe, WK NPOU3BOHbBIE (pa3nu4HOro poaa (GoHbl, OaHKOBCKHE cYeTa IOpH-
JMYECKOro JMna W T.1.) (OpMBI HMYIIECTBEHHOW 000COOICHHOCTH
opuandeckoro nuna. [lepBoHavanbHble HOPMBI UMIIEPATHBHO OIPECICHBI
3aKOHOJATCJIEM, ABJISAIOTCA MHWHHMAJIBHO HeOGXOZ[HMOﬁ Hpe)lHOCbIHKOﬁ JUIA
00pa3oBaHKs IOPUANYECKOTO JIMLA M TPH3BaHBl TapaHTUPOBAThH MHTEPECHI
KPEIUTOPOB; TOCIENYIOMNe (OPMBI MO3BOJISIOT 00BEMHATH UMYIIECTBO ISt
€r0 WCTIOJIb30BaHUS B OTPEICICHHBIX HETIX.

9. IlepBoHauanpHBIE CTENEHb W (JOpMa MMYIIECTBEHHONH 000COOINICH-
HOCTH IOPHIMYECKOTO JINIA HANPsIMYyIO HE CBA3aHBI. VX B3aMMOCBS3b IIpeso-
IpesielieHa  3aBHCHMOCTBIO OT KOHKPETHOH OpTaHM3alMOHHO-TIPABOBOM
¢opMbl KOMMepuUecKod opraHm3anuu. KOHKpPETHOH OpraHW3aIMOHHO-
npaBoBoi (hopme OyneT COOTBETCTBOBATH IPHCYIINE TOJIBKO €H NEepBOHA-
YaJbHBIE CTENICHb U (opMa UMYIIECTBEHHOI 000co01eHHOCTH. CripaBeuinBO
U TO, YTO TNEepBOHAYAJbHAS CTENEHb MMYIIECTBEHHON 000COOICHHOCTH BO-
IUIOIIACTCS B IEPBOHAYAIBHON (POPME UMYIIIECTBEHHON 000CO0ICHHOCTH.

10. TIpaBoBO#1 pekUM UMYILECTBEHHOW 000COOIEHHOCTH XO035HCTBEH-
HOTO TOBApHIIECTBA, XO3SWCTBEHHOTO OOIIECTBa, NMPOM3BOACTBEHHOI'O KOO-
nepatuBa 00yCIIOBJICH IPaBOM COOCTBEHHOCTH B Ka4e€CTBE OCHOBHOI CTEICHN
MMYILIECTBEHHOW 000COOIEHHOCTH U JIeJIEHHEM OCHOBHOW (POPMBI MMYIIECT-
BEHHOHW 000COOJICHHOCTH Ha JIOJHM, KOTOpPBIE 3KBHBAJICHTHBI BKJaLy B 0oOpa-
30BaHUE UMYILECTBA IOPHIMYECKOTO JINIIA.

11. UmymectBeHHass 000COOJICHHOCTh YHUTAPHBIX MPEANPHUITAN Xa-
paKTepu3yeTcs HaJMJHeM B KadecTBE INEpBOHAYAILHOIN CTENEHW MMYIIECT-
BEHHOW 000CO0JIEHHOCTH OTPaHMYEHHOT'0 BEIHOI'O MpaBa XO3sIMCTBOBAHMUS C
NMYIIECTBOM CO6CTBCHHI/IKa, HEACIUMMOCTBIO UMYIIECTBA BBUAY €IAMHCTBCH-
HOTO YUYPCAUTECIA YHUTAPHOTO MPEANPHUATHA, a TaKXKE HUCIIOJIb30BAHUEM
MMYILECTBA TOJIKO B ONpeeNEHHBbIX Lelsx (1eneBas MpaBocrnocoOHOCTh
YHUTApHOTO MPEIIPUITHS).

12. B opraHu3anroOHHO-TIPABOBEIX (hopMax KOMMEPUECKHUX OpraHH3a-
IIWH{, TJIe YCTAaHOBJIEH MUHUMAJIbHBIA pa3Mep Ul OCHOBHOM ()OpPMBI UMYIIE-
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CTBCHHOHW 000COOJIEHHOCTH (XO03sHCTBEHHBIC OOIIECTBA, KPOME OOIIECTB C
JIOTIOJTHUTENEHONW OTBETCTBEHHOCTBIO), TpeOOBaHHs KPEIUTOPOB IOpUANYE-
CKOTO JIMIA YJOBJIETBOPSAIOTCS 32 CUET OCHOBHOW (JOPMBI MMYIIECTBECHHON
000CO0TICHHOCTH M yUpennuTenn (YIacTHHKH) HE OTBEYAIOT MO 00s3aTeNbCT-
BaM KOMMeEpPUYECKOH opraHm3anuu. [Ipu3Hak UMyIIecTBeHHOW 000COOICHHO-
CTH U 000COOJEHHOE WMYIIECTBO BBHINONHAIOT TapaHTHUHHYIO (YHKIUIO B
OTHOIIIEHNN TPEOOBAHMI KPEAUTOPOB IOPHANIECKOTO JINIIA.

B opranmsanuoHHO-TIPaBOBEIX (POPMAX KOMMEPUECKHX OpTaHH3aINH,
I7ie He YCTaHOBJEH MUHHMMAJIbHBIA pa3Mep Ul OCHOBHOH (hOPMBI MMyIECT-
BEHHOW 000COOJIEHHOCTH (TOBAapHIIECTBa, NPOU3BOJCTBEHHBIH KOOIEPATUB)
100 OCHOBHAs (hopMa UMYIIECTBCHHOW 000COOJICHHOCTH BOBCE OTCYTCTBYET
(ka3éHHBIE TPENNpUATHS), UMEET MECTO cyOcuauapHasi OTBETCTBEHHOCTD
yupeauTesnel (y4acTHUKOB) MO 00s3aTeNbcTBAM Iopuandeckoro juna. Ilpu-
3HaK UMYLIECTBEHHON 000CO0IEHHOCTH Je()OPMUPOBAH M HE BBHINOJHSET B
TIOJTHOM Mepe TapaHTHHHYIO (QYHKITHIO.

IIpakTHyeckast 3HAYMMOCTH Hcce0BaHUsI 00yCIIOBIICHA aKTyallb-
HOCTBIO M HOBH3HOW paccMaTpuBaeMbIX mpoOusieM. [TomyueHHbIe B pe3ybTaTe
HCCIIEZIOBaHNS BBIBOJIBI MOTYT OBITh HCIOJIBb30BaHBI B IIPOIIECCE COBEPIICHCT-
BOBAHHS NPABOBOI KOHCTPYKIMU IOPUANIECKOTO JIMIA B YACTH, KaCarOIEeHCs
ero 0060CcoOIEHHOTO MMYIIECTBA, B MPABOIPUMEHUTEIBHON NMpPaKTHKE, B Ha-
YYHO-HCCIIEIOBATENBCKHUX LESIX U y4eOHOM Ipoliecce.

Anpodanus pe3yJbTaTOB HccIel0BaHuA. J(uccepTanus U MOJIOXKe-
HUSI, BBIHOCUMBIE Ha 3aIUTy, 00CYXIaIuCh U ObUTH 0J00PCHBI Ha 3aceIaHuu
kadeapsr rpaxmanckoro npasa ®I'BOY BIIO «KybaHCKHiT rocymapCTBEH-
HBbI arpapHblil YHUBEPCUTET». Pe3ynbTaTel MCCIEAOBaHUS NPUMEHSUINCH B
npaktuke dexepansHoro apourpaxuoro cyna Cesepo-KaBka3ckoro okpyra.

ITo Teme mucceprarmu omyOIHKOBaHB 13 HAyYHBIX CTAaTEeH B pa3iud-
HBIX XKYpHajJax, B TOM 4Yuclie 4 — B M3IaHUIX, peKoMeHIoBaHHEIX BAK Mu-
HHCTepCcTBA 00pa3oBaHus U Hayku P®D, 4 — B cOOpHMKaX MaTepHaIoB HayIHO-
MPaKTHIECKNX KOH(PEPEHIUH.

CrpykTypa paéoTsl 00yClIOBIEHa LENBIO U 33/1a4aMH HCCIIIOBAHUS,
HEOOXO/JMMOCTBIO CUCTEMHOTO M BCECTOPOHHETO M3yueHHs: Mpolsem, CBs-
3aHHBIX C UMYIIECTBOM OPUANYCCKOTO JIMIa U IIPU3HAKOM HMyH.[eCTBeHHOﬁ
000COOTICHHOCTH IOPUANYECKOTO JIMIA B COBEPIICHCTBYIOIIEMCS I'pakJIaH-
CKOM 3aKOHOJaTeJbCcTBE. JluccepTanmsi COCTOMT W3 BBEICHHA, JIBYX IJaB,
BKITIOUAIONUX B ce0s mmecTh maparpadoB, 3aKIOUYeHUs U OubIuorpaduye-
CKOTO CITFICKA.
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OCHOBHOE COJEP)KAHUE PABOTBI

Bo BBeeHnn 000CHOBBIBAETCS aKTYaJIbHOCTh BBIOPAHHOM TEMBI JHccep-
TAaIIOHHOTO HICCJIENOBAHUS, ONPEACIIIIOTCS IPEeAMET U O0BEKT, IIENH 1 3aJa4n
HcCeoBaHus, GOPMYIUPYIOTCSI METOIOJIOTHIECKHE, TEOPETHIECKHE U IMITUPH-
YECKHE OCHOBBI HCCIIEZIOBaHMS, (hOpMyNMpyeTcs HaydHas HOBH3HA HCCIEIOBa-
HMSI, HAY9HOE U NPAKTUYECKOE 3HAYEHHE €ro pe3yJbTaToB, B AHHOTHPOBAaHHOM
BUJC W3JIAararoTCs OCHOBHBIC MOJIOKCHUS, BBIHOCHMBIC aBTOPOM Ha 3alllHTYy,
MPHUBOAATCS anpoOarys pe3yabTaToOB UCCIIENOBAHNS U CTPYKTYpa IUCCEPTALHIL

IlepBas riaaBa «OO0masi XapaKkTepHCTHKA NPH3HAKA HMYIIeCT-
BeHHOI 000c00IeHHOCTH KOMMEpPUYeCKHX OPraHu3aluii» COCTOUT U3 TPEX
naparpagoB, B KOTOPbIX pacCMaTpPHBAIOTCS IOHATHE M IMPHU3HAK MMYIIECT-
BEHHOW 000COOJICHHOCTH IOPUIMYECKOTO JIMIA, OTPaKEHHE NpPU3HAKA HMY-
IIECTBEHHOH 000COOJIEHHOCTH B TEOPHSX FOPUIMYECKOTO JIMILA, CTENEHb U
(hopma NMyIIECTBEHHOH 000CO0IEHHOCTH IOPHIMIECKOTO JINIIA.

B nepsom napacpagpe «Ilonsimue u cywynocms umyujecmeenHou 06o-
COOeHHOCU I0pUOUYECKO20 TUYay NCCIEOYIOTCS Hanboliee BaKHBIC aCIEK-
TBl UMYILECTBEHHOW 0OOCOOJCHHOCTH IOPHAMYECKOTO JIMIA, MO3BOJIIOIINE
chOpMyIHPOBATh IOHIATHE STOTO MPABOTO SIBIICHUSL.

HVcropust mpu3HaKa UMYIIECTBEHHO 000COOIEHHOCTH IOPHIHIECKOTO
JIMLIA MCCIIEAYETCsl B PETPOCIIEKTUBE, HAYMHAS C JPEBHEPHUMCKUX KBa3HKOH-
CTPYKIIMH, BKJIIOYAIOIMINX MPHU3HAK HMMYIIECTBEHHONH 000COOJIEHHOCTH U
OTACJIBHBIC €T0 IPOSABICHUA (Ha}:[eJ'ICHI/Ie InpaBaMM Ha HUMYIIECTBO caMon
OpraHU3aIlly, a He e€ UICHOB).

B 00111ecoIMaisHOM CMBICIIE, UMYIIECTBEHHAsT 000COOICHHOCTh FOPH-
JIMYECKOTO JIMIA CO3IaT yCIIOBUS ISl CO3/IaHus O0bEeAMHEHNUI rpaXk/iaH, odec-
Ne4yrBas MaTepHAIbHYI0 OCHOBY MX (QYHKIMOHHpOBaHWA. C 3KOHOMHYECKOH
TOYKH 3pEHHs], WMYLIECTBEHHas 00O0COOJIEHHOCTh 00pa3yeT SKOHOMHYECKHH
6a3zuc ydacTHsl IOPHAMYECKOTO JIMIA B MMYIIECTBEHHBIX IPAaBOOTHOILICHHMSX,
TIO3BOJISIST CKOHIIEHTPUPOBATh PA3PO3HEHHBIE KAIMTAIBI M MOJMYYUTh OT MX HC-
TIOJB30BaHUST OOJNBINUIA XO3SHCTBEHHBIH »(dekt. HOpummdeckoe 3HaUeHHE
NpH3HaKa MMYIIECTBEHHOW 000COOJIEHHOCTH OPHIMYECKOTO JIMIA COCTOHT B
HaJIeNICHUH UMYIIECTBEHHON MPAaBOCIIOCOOHOCTHIO OTAEIBHOTO OT yUpeauTenen
CyObeKTa rpaXKIaHCKOTO MpaBa B LEJIX 00eCHeUeH s ero0 CaMOCTOSTENBHOTO U
PaBHOIIPABHOI'O Y4aCTHA B I'PAXKIAHCKUX IMMPABOOTHOMICHUAX.

B CpaBHCHUHN C HCKOMMECPUYCCKMMHU OpTraHU3alluAMU UMYIIECTBO KOM-
MEpUYECKHUX OpraHu3aluil IPeIHA3HAUEHO CIIY>KUTh, NIPEXIE BCET0, IPEAIpH-
HUMAaTEeIbCKUM LEJISIM.
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Kareropust «umymiecTBeHHass 000COOJIICHHOCTh FOPUINUECKOTO JIMIIA»
pasrpaHUYMBACTCS CO CMEXKHBIMU KATErOPHAMH («BBIICICHHE UMYLICCTBAY,
«IMYIIECTBEHHAS. 000COBIEHHOCTDY, «0000IIECTBICHHE UMYIIIECTBAY).

NwmymecTBeHHass 000COOIEHHOCTh IOPHINYECKOTO JIMIA — YaCTHBIN
ciydait 6ojee oOIIEro MOHATHS «UMYIIECTBEHHAs 000COOICHHOCTEY», KOTO-
poe XapakTepu3yeTcs BBIIEIEHHEM UMYIIECTBA M3 COCTaBa APYroro MMYIIe-
cTBa M OOpeMeHEHHeM TIpaBaMH M OOS3aHHOCTSMH CO CTOPOHBI JIHIa-
HECOOCTBEHHHKA II0 OTHONICHHIO K STOMY HMYIIECTBY, BCIEIACTBHE HUErO
BBIJICJICHHOE MMYILECTBO IpHOOpeTaeT cratyc obocobieHHoro. MMymiectBo
I0pUAnYecKoro Jnna Oyner 000coOJICHHBIM, TaKk KaK OHO OOpEMEHEHO Ipa-
BaMHU yupenuTenel (Y4acTHUKOB) IOPHINYECKOTO JUIA, KOTOPhIE HA MOMEHT
TOCY/IapCTBEHHON pPErucTpanyy IOPUAMYECKOTO JIMIA XOTS Obl YacCTUYHO
JIOJDKHBI  c(DOPMHUPOBATh HMMYIIECCTBCHHYIO 0a3y IOpHUIHYECKOro Juma. B
noarsepxknenue nocneanero ct. 48 I'K P® 3akpemnsiser, yTo B CBSA3M C y4da-
CTHEM B 00pa30BaHWU HMMYIIECTBA IOPUIMYCCKOTO JIMIA €r0 yUPEIUTEIH
(Y4acTHHKH) MOTYT UMEThb 00s3aTeIbCTBECHHBIC NpaBa B OTHOIICHUH 3TOTO
IOPUIUYECKOTO JIUIIA JINOO BEITHBIE IPaBa Ha €T0 UMYIIECTBO.

B otnmume ot 060co0NeHUS MMYIIECTBA BBIICICHHEC MMYIIESCTBA Xa-
paKTepu3yeTcs TeM, UTO BBIICJICHHOE UMYIICCTBO HE 0OPEMEHEHO TIpaBaMH U
00513aHHOCTSIMHA HUKAKHX JIUII, KpOME COOCTBEHHUKA MMYILIECTBA, BCICCTBHE
4€T0 BBIACICHUC UMYIIECTBA HE UMECT IOpHI[H‘-IeCKOﬁ CHJIBI.

CreneHb 0000IIIECTBICHUS UMYIIIECTBA CBsi3aHa ¢ (OpMOi COOCTBEH-
HocTH. Ecim mepen mmymiecTBeHHONH 000COOJIEHHOCTBIO CTOHT 3a/ada Co-
CANHUTb UMYIIECTBO, IMPCACTAaBUTL €ro KakK €AWHCTBO, TO CTCICHDb
00001IECTBIICHHSI UMYILECTBA IOKa3bIBAET, OT CKOJBKHX YYaCTHUKOB 3TO
HUMYIIECTBO MOIYYEHO: OT OAHOTO (YacTHas (popMa COOCTBEHHOCTH, BKITFOUAS
YaCTHYI0 COOCTBEHHOCTh Ha HMYIIECTBO XO3IHCTBEHHOTO OOIIECTBA C OJTHUM
YYaCTHHKOM ), HECKOJBKUX (00I1ast cCOOCTBEHHOCTH), MHOTHX (COOCTBEHHOCTH
IOPUIUIECKOTO JINIa), OOIIECTBA B IeJIOM (TOCYJapCTBCHHAS U MYHHUIIHUITATb-
Hast pOpMBI COOCTBEHHOCTH).

HccnenoBano mecTto mpu3HaKa MMYIIECTBEHHOW O00OOCOOIICHHOCTH B
cHcTeMe MPHU3HAKOB IOPUANYECKOrO JIMIA M B3aUMOCBS3b JaHHOTO MpPU3HAKa
C JpYruMy TpHU3HAKaMu IOpUIUYECKOro juna. lIpu3Haku OPUIUUECKOTO
Ja YCJIOBHO MOXHO pas3A€/IuTb Ha JBC prHHBI: IPEAMETHBIE U OTHOCH-
TCJIbHBIC. Hpe)IMeTHBIe IIPU3HAKHU — OPraHU3allMOHHOC €IMHCTBO 1 UMYIICCT-
BEHHass O000COOJIEHHOCThP — OTpPaXaloT CYINIHOCTh JBYX OCHOBHBIX
KOMITIOHCHTOB KOHCTPYKIIUH IOPUANYCCKOTO JIUla — UMYHICCTBA U JTIO}Ieﬁ.
OTHOCHTENBHBIC MPHU3HAKK — CaMOCTOSATENbHAsI OTBETCTBEHHOCTh M IIPABO-
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CIOCOOHOCTh — OTpaKAlOT CBOMCTBA NPEIMETHBIX NPHU3HAKOB (CBOMCTBA
OpraHM3allii U UMYILECTBA) M NPOU3BOJHBI OT HUX. [Ipu3HaK opraHuzanu-
OHHOTO €IMHCTBA IOPUANIECKOTO JIMIa 00ECIICUNBAET OPTaHU3AIMIO NMYIIIe-
CTBEHHOTO 000COOJICHHSI FOPUANIECKOTO JINIA 32 CUET GOPMHUPOBAHISI BOJIH
IOPUANIECKOT0 JHIa ¥ obecnieueHus e€ peanuzanun. [Ipn3Hak UMyIecTBeH-
HOW 000COOJEHHOCTH C€O34aéT HEOOXOOMMYI0 OCHOBY CaMOCTOSTEIBbHOM
OTBETCTBEHHOCTH IOPUANIECKOTO JIUIA.

PaccMoTpeHo mmpaBoBOE 3aKpenyIeHUE IPU3HAKa HMYIIIECTBEHHON 000-
COOJICHHOCTH IOPHIMYECKOT0 JIMIA M MCTOPHYECKas AWHAMUKA WU3MEHEHUS
NpU3HAKa MMYLIECTBEHHOH 000COOJICHHOCTH IOPUANYECKOTrO JIMIA B OTeYe-
CTBEHHOM 3aKOHOJIaTEJIbCTBE. BriepBrie 00 MMYIIECTBE IOPUANYECKOTO JIULA
yrnomuHaet ['paxnpanckuii Kogekc PCOCP (1922 r.), omHako, OH TOBOPHUT
HMCHHO 00 00JaJaHiK FOPUAMYCCKUM JIUI[OM HUMYIIECTBOM, a HE 00 UMYyIIle-
CTBEHHOI1 000COOJICHHOCTH IOPHIMYECKOro ulia. [Ipiu3HaKk UMYIEeCTBEHHOM
000COOICHHOCTH FOPUINYECKOTO JIHIa BBIPAOOTaH COBETCKMMH LIMBHIIMCTA-
mu. [losiBIeHne mpu3HaKa NMYIIECTBEHHONH 000CO0IEHHOCTH IOPHIMIECKOTO
JWIa CBA3aHO C HEOOXOJMMOCTBIO OOBSICHEHHsS 000COOJICHHS HMYIIECTBA
TrOCYAapcTBa, KOTOPOE COCTOUT B BBIACNEHHH (000COOJICHNN) UMYILECTBA U3
COCTaBa MMYINECTBA TOCYAAPCTBA M 3aKPEIUICHHS €ro 3a XO3SHCTBYIOIINMHU
CyOBEKTaMH Ha OTPAHMUYCHHOM BEIIHOM IIPaBE HETOCPEICTBEHHOTO OIepa-
TUBHOTO YIPaBJICHHUA TOCYHApCTBEHHBIM wuMymiectBoM. B T'K PCOCP
(1964 r.) mpu3HaK HMYIIECTBEHHONH 00OCOOIEHHOCTH MPUCYTCTBYET B Jie-
rajJbHOM OIPEJENICHUH I0PUANYECKOr0 JIHIA U ONpeAessieTcs Kak obnanaHue
opranu3aiiel 060co0JIeHHBIM HUMYIIECTBOM. B TakoM BHIE NMpU3HAK HMY-
IIECTBEHHOH 000CO0IEHHOCTH CYIIECTBYET BIUIOTh 0 HACTOSILETO BPEMEHH.
'K P® (1994 r.) KOHKPETH3UPOBAI NMPU3HAK UMYILNECTBEHHOH 000CO0IEHHO-
CTH yKa3aHHEM Ha 000COOJICHHOCTh HMMYIIECTBA IOPHAMYECKOro JHIa Ha
BEIIHBIX NMpaBax (IpaBO COOCTBEHHOCTH, MPaBO XO3SHCTBEHHOTO BEICHUS,
NpaBoO OINEPATHBHOIO YIpaBieHHs). HeoOOCHOBaHHOCTh HPHHAUICKHOCTH
MMYILECTBA IOPUANIECKOMY JIUILY TOJIFKO Ha TPEX BHJaX BEIIHBIX IPaB MPH-
BeJIa K KPUTHKE W3MEHEHHH, BBEJCHHBIX HAYKOH Ipak[JaHCKOTO IpaBa, Mpo-
O1eMam MMPpaBOMIPUMEHCHUSA M, KaK CJIEACTBUC, 3aHHaHHpOBaHHOﬁ OTMCHC
ATOTO OTPaHUYEHUSI UMYIIECTBEHHOW 000COOICHHOCTH.

Hccnenyst CymHOCTh M BUIBI UMYIIECTBEHHONW 000COOIEHHOCTH IOPH-
JAUYCCKOIo JiMia I0 KPHUTCPHUIO COIOCTABJICHUA HMYHIICCTBA IOPHUIANYCCKOIO
JMIA ¢ UMYIIECTBOM JPYTUX CYOBEKTOB IPa)KAaHCKOTO TpaBa, MOXHO BbIJIe-
JIUTH MIAPOKYIO U Y3KYIO0 TPAKTOBKY MPU3HAKA HMYIIECTBEHHONH 000COOICHHO-
CTH IOpPUANYECKOro JIMna. B y3KkoM cMblciie nMmyiiecTBeHHas: 000CO0IEHHOCTD
npescTaBisieT cobol o0asaHne IOPHIMYECKUM JIMIIOM UMYIIECTBOM, 000Cc00-
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JICHHBIM OT MMYILIECTBA YYaCTHUKOB (WIEHOB), C OIHOM CTOPOHBI, a C IPYroi —
YIIPaBJSIIOIINX U paOOTHUKOB IOPHINYECKOTO JIMIa. B MIMpOKOM cMBICiie nMy-
IIECTBO FOPUIMIECKOTO JIMIa 000COOIAETCA HE TONBKO OT MMYINECTBA YUpPEIH-
Tenel (YIacTHUKOB), YIPABISIONMX ¥ PAaOOTHIKOB IOPUINIECKOTO JIUIIA, HO ¥ OT
CyOBEKTOB, C KOTOPBIMH IOPUIMYECKOE JIIIO BCTYIAET B XO3SHCTBEHHBIE OTHO-
meHus (KOHTpareHTs! IopuandecKoro iuna). [lupokas TpakToBKa HMYILECTBEH-
HOH 000cO0NMIeHHOCTH OoJiee TIONHO OTpaXKaeT KPYr CYOBEKTOB, HWMYILIECTBO
KOTOPBIX ITOCTOPOHHEE 110 OTHOIIEHHIO K MIMYILECTBY FOPHANYECKOTO JIHIIA.

Beigensiercst Tpu BUJa MMYIIECTBEHHOH 000COOJICHHOCTH IOpHIMYE-
CKOT'0 JINIIA: SKOHOMUYECKasl, TEXHUYECKasi U IOpUINUECKasl.

O0oco0eHre UMyIIECTBA B IKOHOMHYECKOM CMBICIIE €CTh 3aKperuie-
HHE 32 YYaCTHUKaMH IPaKIaHCKOT0 000pOTa ONpe/IeIeHHOTO UMYILECTBA, Ha
6a3e ¥ Mo MOBOJY KOTOPOT'o MOCJIEHUE BBICTYNAIOT B IPaXKIaHCKOM 000poTe,
T. €. DKOHOMHYECKUI BHJl UMYILECTBEHHOH 000COOJICHHOCTH CBS3BIBACTCS C
CO3JJaHMEM 3KOHOMHYECKOW OCHOBBI (MaT€pHAJILHOTO 0a3mca) OCyIIecTBIIe-
HUS X035 ICTBEHHOH JIESTENbHOCTH OPTraHN3aIHH.

Texamdeckum (OyxraarepckuM) 000coOIeHIEM WMYIIECTBa FOPHIIIC-
CKOT0 JIMIIA SBJISCTCS OTPAKEHHE MMYIIECTBa Ha OajlaHCce WM B CMETE I0pUIU-
yeckoro auma. C THOMONIBIO TEXHHYECKOrO 000COOTIEHHS 3KOHOMHYECKH
(paxtuueckm) 000cOOIEHHOE HMMYIIECTBO OTPAaXKACTCS B THIIOBBIX (hopMax
OyXTauTepCKUX JOKYMEHTOB, OJHAKO, OyXranTepckas 0060co0meHHOCTh (KaK H
9KOHOMHYECKasT) UMeeT (haKTHICCKOE, YUETHOE, a HE MPABOBOC 3HAUCHHE.

IOpuanueckoe 3HaUeHNE UMYIIECTBEHHON 000COOJIEHHOCTH COCTOUT B
000Cc0o0IeHNN UMYIIECTBA IOPHINYECKOr0 JHIA OT UMYIIECTBA yupeauTenen
(Y4acTHHKOB) IOPUIMYECKOTO JIMIIA, €r0 PAOOTHUKOB U YYAaCTHUKOB IPaXKAaH-
CKUX OTHOIICHHWH (KOHTPAareHTOB IOPUAMYECKOTO JIMIA) M HaJEJICHUH IOpHU-
JMYECKOTO JIMIA BEIIHBIMH, O0053aTEeIbCTBEHHBIMH, HCKIIOUUTEIbHBIMH
IpaBaMHd B OTHOIICHWHM 3aKPEIVIEHHOTO 3a HMM HMyllecTBa. Bcieacrsue
TOTO, YTO MMYIIECTBO OOPEMEHEHO MpaBaMHy IEPEUNCICHHBIX JINI, BO3MOX-
HOCTH KPEANTOPOB IOPHAMYECKOTO JIMNA U yupeauTeseil (y4acTHUKOB) I0pH-
JMYECKOr0o JIMIA 10 OOpaleHNIO B3BICKaHHUS Ha MMYIIECTBO IOPHIMYECKOTO
JMIa OTPAaHWYHBAIOTCS 3aKOHOM, ITyTEM YCTAHOBJICHUS ONPEAEIEHHBIX yCI0-
BUI M 04ePEMHOCTH yIOBIETBOPEHHUS TPpeOOBaHUN KPETUTOPOB.

Buabl uMmyniecTBeHHOH 000COOIEHHOCTH HEOOXOIUMO OTJIMYATh OT
croco0oB 000co0IeHNs UMYyIIECTBa opuauieckoro juma. Crnocod 060co6-
JIEHUSI UMYILECTBA MOXKHO OIPEIENIUTh IMYTEM ONPEACIICHUsI CPEACTB YUETa,
KOTOPBIMH OBUIO OCYIIECTBICHO HMMYIIECTBEHHOE 000COOJeHHE IOpHIuye-
CKOTO Jnia (OMepaTUBHBIN, TEXHHUYECKHH, KaJacTPOBBINA, OyXTalTepCKHii
y4€T U rOCYAAPCTBEHHAS PErUCTPALIUs UMYLIECTBA U MIPAB Ha HErO).
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B 3aBucumMoctH oT crenenn popmMupoBaHus (0GOPMIICHUST) UMYIIECT-
BEHHOHW 000COOJIEHHOCTH IOPUIMYECKOTO JIMIA MOXKHO BBIJICNIUTH II€PBOHA-
YaubHBIH W TOCJIEAYIOUIMA YPOBHH IOPHUANYECKOTO OOOCOONIEHUS €ro
uMymecTBa. [lepBoHadanpHBI YpOBEHb FOPHIMYECKOTO 000cOOmeHHs —
YpOBEHb, Ha KOTOPOM HMMYIIECTBO FOPHUAMYECKOTO JHIAa 000COONIeTCS OT
MMYILECTBA €T0 yupeanTener. s nepBoHavaIbsHOTO YPOBHS IOPHANIECKOTO
3HA4YEHH UMYIIECTBCHHOH 000COOIEHHOCTH XapaKTEPHO MPEIOCTABICHHUE H
3aKpeIUIeHNE 3a IOPUANYECKUM JIMIIOM MMYIIECTBA, PABEHCTBO COBOKYITHOM
CTOMMOCTH HMMYIIECTBA FOPUIUYECKOTO JIMIA C COBOKYIHOH CTOMMOCTBIO
Joneill yyactusi yupeauteneid B (JOPMHPOBAHWMM MUMYILIECTBA IOPHIMYECKOTO
nuna. Ha 3ToM ypoBHE c034al0TCS MMUHHUMAJIBHO HEOOXOIUMBIE OCHOBaHHS
JJIA TOro, lIT06I)I MOKHO OBLIO OBI TOBOPUTH O BOBHUKHOBCHHU UMYIICCTBCH-
HOM 000COOJIEHHOCTH y Iopuaudeckoro juna. [locnenyronuil ypoBeHb CBs-
3aH ¢ 000cO0JICHNEM UMYILECTBA IOPUIUUECKOTO OT UMYILECTBA €T0 OPraHoOB,
pabOTHHUKOB FOPHIMYECKOTO JIMIA, & TAKXKE OT BCEX JIUI, C KOTOPBHIMH IOPH-
JMYECKOE JIMIO BCTYMAET B MMYIIECTBEHHBIC NMPABOOTHOUICHUS (KOHTpareH-
TOB fopuamdeckoro Jwuna). [locmemyromuii  ypoBeHb  000coOieHHS
MMYIIECTBA IOPUANIECKOTO JINIA, KaK OBl IIPOIOIDKast MPOIECC UMYILECTBEH-
HOTO 000CO0IeHNS, CO3TaET AL HETO BO3MOXHOCTb OCYIIECTBIISITH IIPHUCBOC-
HHEe Onar B TMpouecce XO3SHCTBEHHOH JeATeNbHOCTH W (OpMHUpPYET
MMYILECTBEHHYIO 000CO0ICHHOCTh B €€ HanboJiee OJHOM BH/IE.

Hrorom maparpada siBisiercsi GOpMHUPOBaHUE ONPEICIICHHS UMYIIECT-
BEHHOH 000cOOJIeHHOCTH ropuauueckoro ymna: «VmymiecTBeHHas 060c00-
JICHHOCTh IOPUJIMYECKOTO JIMI@ — 3TO HaJeleHHe HOPUIUYECKOTo JIHIa
OINpPCACIICHHBIM 00BEMOM IpaB B OTHOIIECHUH 3aKPCIJICHHOI'O 34 HUM UMYIIC-
CTBa, KOTOPOE BBICTYIIaeT HEOOXOANMOH NPENIOCHUIKON ydJacTHsl IopHIde-
CKOTO JIMIa B  HMYIIECTBEHHHIX IIPAaBOOTHONIEHHMS B  KadecTBe
PaBHOIIPABHOTO, CAMOCTOSATEIILHOTO CYOBEKTay.

Eciu COOTHOCHTH KaTeropuu «HUMYIIECTBEHHass 000COOIEHHOCTh
IOPUANYECKOT0 JIMLAa» U «IIPU3HAK MMYIIECTBEHHOH 000COOJIEHHOCTH IOpH-
JMYECKOTO JIMIA», TO MEKITy HUMH MOJKHO NMOCTaBUTh 3HAK PaBEHCTBA, I10-
CKOJIbBKY OHH TOXACCTBCHHBI IO CBOEMY 3HAYCHHIO. Pa3HI/I[Ia COCTOUT B
KOHTeKcTe ynoTpebnenus. VimymiecTBeHHast 000CO0IEHHOCTh I0PHINYECKOTO
JIUIA SBIISIETCS HEOTHEMJIEMBIM €T0 CBOMCTBOM (TPU3HAKOM) U YHOTPEOIseT-
Cs B HayKe Ipa)kKJaHCKOI0 IIpaBa IIPU PaCCMOTPEHUH MOHATHS KIOPUANIECKOE
JIMIOO» B Ka4YCCTBC IIPU3HAKA HOPUAUYCCKOTO JIMIAa HaApAay C APYTruMHU €ro
MpU3HAKAMHU.
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Bo emopom napazpaghe «Teopuu iopuduueckozo nuya o npusnaxe
UMYywWecmsenHol 060co6IeHHOCmUY NCCIENYeTCsl OTPAKEHUE UMYILECTBEH-
HOU 000COOJEHHOCTH OPUAMYECKOTO JIMIA B (PUKIIMOHHBIX M peaHCTHYe-
CKHUX TEOPHAX IOPUANIECKOTO JIUIIA.

Paccmotpersl crnepyromue Teopur (GUKIHK (OIUIIETBOPEHHS): caMa
opuTHHANBHAs Teopus (GUKINH, pa3padoraHHas Pumckum mamoit HHOKEH-
tem IV u nopaborannas ®.K. pon CaBuHBH, TEOpHs OJIUIIETBOPCHHUS UMY-
mectBa K. Bemay; Teopus menesoro umyrmectBa A. ¢pon bpuHma; teopus
KOJUICKTHBHOU coOcTtBeHHOCTH M. [lmanuons; teopust unrepeca P. pon He-
puHra, Teopus mpasosoro cpezactsa b.M. ITyTuHckoro u psa qpyrux Teopui.

CoryacHO Teopud (PUKIUH MPU3HAK MUMYIIECTBEHHON 000CO0ICHHOCTH
IOpPUIMYECKOTO JIMLA PUOOPETAET B CTPYKTYPE FOPHIAMYECKOTO JIMIA SMHCT-
BEHHO Ba)XKHOE 3HaueHHe. Tak Kak 3a JEeATeNbHOCTHIO FOPUIMYECKOTo JHIa
CTOAT Jpyrue cyOBbeKThI MpaBa — JiMna (GU3HIECKHE, TO B IOPHIMICCKOM JINIE
BCE MCKYCCTBEHHO, (DMKIIOHHO (IIeNb NEATEIBHOCTH, BOJIS U TIp.), B IpoIecce
JEATETbHOCTH BCE MPON3BOAHO OT (GPM3MUECKHX JHI. ENWHCTBEHHOE YTO MpH-
HAJJIEKHUT IOPUIMYECKOMY JIMI[y HETOCPEICTBEHHO M 0Oe3pasfesbHO — €ro
00oco0eHHOe UMYIIECTBO. Tak, HampuMep, TEopHusl ONUIETBOPEHHUS MMYIIIe-
CTBa YTBEPXKJAET, YTO UMYILECTBO, CITyXKaIllee ONPEACICHHON [EeTH, JUIS TOJIb-
3b1 JIFOJICH, UTPACT MOCPEICTBOM JEHCTBUH IPEACTAaBUTEICH POIIb JINNA, U XOTS
UMyIIEeCTBO (0OBEKT IpaBa) HE MOXKET ObITh CYOBEKTOM IpaBa (1o ATOW Mpu-
YHUHE TeOpHs HEe BEepHa), BCE paBHO, OHA TIOAYEPKUBACT BAXKHOCTh HMYIIIECTBA B
KOHCTPYKIIUU IOPUANYIECKOTO Jria. DUKIIMOHHAS TEOPHs TOMOTaeT 00paTuTh
BHHMaHHe elI€ Ha OJJMH NMPHU3HAK MUMYIIECTBEHHOI 000COOJIEHHOCTH IOpHIH-
geckoro nuia. O60co0IeHHOEe UMYIIIECTBO SBISIETCS UHINBUAYAIBHON, 9acT-
HOHM COOCTBEHHOCTBIO IOPHIMYECKOTO JINIIA, & HE 001Iel COOCTBEHHOCTBIO €T0
YJIEHOB, KaK HMHOTJA 3akperisuiock B 3akoHoparenbcTBe PCOCP. ®dukuus
IOPUANYECKOT0 JIMNA IPEAToiaracT JBOWHYIO (DUKIMIO WIM JABa YPOBHS
¢ukrmn. [lepBolii (conmanbHbIiN) ypoBeHb (PUKINK CBS3aH C TEM, YTO CAMOTO
IOPUANYECKOT0 JINIA KaK cyObeKTa MaTepHaJbHOrO MUpa He cyluecTByeT. B
CHCTEME MEXJIMYHOCTHBIX OTHOIICHWH IOPUAMYECKOMY JIMIy MeECTa HeT.
Bropoii (mpaBoBoii) ypoBeHb (QUKIIUK COCTOUT B TOM, YTO BOJIST (PH3HUUECKUX
JML, WX BOJICU3BABIICHUE, HUMYIICCTBO, HCIU JACATCIBHOCTH IIPU3HAIOTCA
MMMAaHEHTHBIMH IOpUAMYECKOMY JIUIYy. TakuMm o0Opa3oM, (GUKIUS IOpHIIde-
CKOTO JIMIIa COCTOMT B TOM, YTO HECYIIECTBYIOIIEMY MAaTEPHANBHO SBICHHIO
IpaBo NPUAAET CTaTyc cyOBeKTa OOIMIECTBEHHBIX IMpaBoOoTHoIIeHMH. Hemoc-
TaTKH MaTePHAILHOTO HECYIIECTBOBAHHS IOPHINUECKOTO JINIA BOCIIOIHAIOT-
Csl HeIoCTaTKaMH MPAaBOCYOBEKTHOCTH € TIOMOIIBIO JIIO/ICH.
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AHanu3 CyIeCcTBYIOMNX TEOPUH (GUKINHU IOPUIUUECKOTO JINIA IT03BO-
JSIET BBIACIWTH OCHOBHBIC IIOJIOXKEHUs, HauOoiee TMOJNHO OOBICHSIONIHE
HPUPOTY IOPUANIECKOTO JIMLA U CTaTyC 000COOIICHHOTO NMYIIIECTBA:

1. OkpyKaromiii YeIroBeKa MUP COCTOUT U3 OMOIIOTHIECKUX CYIIECTB.
IOpuandeckoe nUIO HE ABISETCS OMONOTMYECKHM CYIIECTBOM, a, 3HAYMT,
OHO HE TOJBKO HE CYIIECTBYET MaTEpPHAIbHO, HO M HE CIOCOOHO hopMupo-
BaTh, UMETh, BBIPAXKaTh, PEAIN30BATh BOMIO, YTO 00A3aTEIBHO A YJacTus B
TPaXIaHCKUX NTPABOOTHOLICHUIX.

2. 'paxxaHCKuil KOAEKC ONpeAENseT, YTO IOPHIMYECKUM JIUIIOM SIBJIS-
€TCsl OpraHu3alysd, HO yMaJuuBaeT O TOM, YTO 3TO OpraHU3als HNMEHHO
moneit. COOTBETCTBEHHO BCE, YTO €CTh y IOPUIMUYECKOIO JIUIA OT €ro BeleH
JIO €eTo IIeTH AEATeNIbHOCTH, Ha3BaHUs U JEJIOBOH peryTalui IpOU3BOIHO OT
NEATEJIbHOCTH JTIOJIEH.

3. Jltony opraHusyroT CBOIO JICATEIBHOCTh B PaMKaX KOHCTPYKIIMH FOPH-
JMYECKOTO JIMIA TI0 PasIMIHBIM MPHYMHAM: HCXOSI U3 COOOpaskeHHi cCOOCTBEH-
HOM WMyIIECTBEHHONH O€30MacHOCTH [JII TOTO, YTOOBI OTPaHMYUTH PHCK
JEATEIILHOCTH TIPEAENIOM B3HOCA B MMYIIIECTBO FOPHIMIECKOTO JIMIA, VI 00be-
JVHEHHS MMYILIECTBA B IIEJISIX OCYIIECTBIICHHS AESTEIBHOCTH, KOTOpasi «HE MO
KapMaHy OJHOMY YEJIOBEKY»; VIS TOTO, YTOOBI ASSITEIEHOCTD MOTJIA ITPOJIOJKATh
OCYILECTBIIATECS BHE 3aBUCHMOCTH OT 3/I0POBbsSI WIIM CMEPTH OTIEIBHBIX JIFOICH;
a TaKK€ MMOTOMY, YTO OPTaHU30BbIBATH JACATCIILHOCTD B paMKax OT}IeJ'II:HOfI a6CT-
PaKTHOM KOHCTPYKLIUH FOPUINYECKOTO JIMIIA ICHXOJIOTMYECKH YI00Hee.

4. IlpaBo mocpencTBOM (UKIUH JIMIA 3aKPeIUIsieT CO3JJaHue HOBOTO,
HMMYIIECTBEHHO CaMOCTOSATENIFHOTO CyOhekTa. Bois u Bonen3bsBICHUE yUpe-
quTenel (yYacTHHKOB) IPHU 3TOM PACCMAaTPUBAIOTCSA KaK BOJS M BOJIEHU3BAB-
JIeHHE caMoro Iopuaudeckoro una. Pundeckue JHUIA, OCYIIECTBII
JIeATeIIbHOCTh IOPUINYECKOTO JINIA, UTPAIOT POJIb €TO IPEICTaBUTEICH.

5. ImymiecTBO I0pHIMYIECKOTo JIHIA, Oyraroapst KOHCTPYKIMH I0pUIde-
CKOTO JIMIIAa, PacCMaTpUBAETCS KaK WHIMBHIyaJIbHAsl YacTHas COOCTBEHHOCTb
CaMOoT0 FOPHIMYECKOTO JIMIIA, a He KaK 001I1asi COOCTBEHHOCTh €r0 yUpeJuTeNeH.

6. [IpaBoBast pukmMs BoIM U 000COOICHHOE MMYIIECTBO CO3AAI0T MH-
HUMQJIFHO HEOOXOAMMBIE YCIOBHS [UII TOTO, YTOOBI IOPHIMYECKHE JIHIO
MOTI'JIO CTaTh YYAaCTHUKOM I'paXXJTaHCKHUX HpaBOOTHOLHeHHﬁ.

I'pynma peanrcTH9ecKuX TEOpHil BKITIOYACT: TEOPHIO PEaTbHOCTH IOpH-
nmuueckoro nvna I besenepa, opranmdeckyro teoputo O. don I'mpke, MHCTHTY-
MUOHANbHYIO Teoputo M. Opmy, Teopuro koiuiektiBa A.B. Benennkrosa,
Teopuro rocynapctBa C.JM. Acknasus, Teoputo mupexropa FO.K. Tomncroro, Teo-
puro conuanbHO peasibHocTH H.I'. AnlekcanapoBa, TEOpHIO COLMANIBHBIX CBA3EH
O.A. KpacaBuukosa.
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Teopun peanbHOCTU IOPUIMYECKOTO JMIA B IEJIOM YTBEP)KAAIOT, YTO
IOPUINYECKOE JTHLIO0 HE BBIMBICET UEJIOBEUECKOI0 CO3HAHUS U HEe TIOPOXKICHHE
IpaBa WK FOCyJapcTBa, a JEHCTBUTENIHHO CYIIECTBYIONLIEE ABICHUE. B Kade-
CTBE J0KA3aTeNIbCTB PEATBHOCTH NPUBOANTCS UMYIIECTBEHHBIA MITH JIFOICKON
cyOCTpaT IOpUAMYECKOTO JHNa (IUPEKTOpa, KOJUIEKTHBAa pabodnx, rocyaap-
CTBEHHBIX CIy)KaIlUX M T. IL.).

PaccmoTpenue Teopuii FOpUANYECKOrO JINNA TOMOTAeT YTOYHUTE CTATYC
MpH3HAKa UMYIIECTBEHHOH 000CO0IEHHOCTH IOPUANYECKOTO JINLA B CTPYKTYpe
JIETIFHOTO TIOHATHS «IOpHAMYEcKoe Juio». [Ipu3Hak mMmymiecTBeHHOH 000-
COOJIGHHOCTH HapsiAy C MPHU3HAKOM OPraHU3alMOHHOTO €AWHCTBA PAaCKpHIBAET
CYILIHOCTh HOpUAHYecKOro juua. [Ipu3Hak caMoCTOSTEIbHOM UMYIIECTBEHHOM
OTBETCTBEHHOCTH (JEIMKTOCIIOCOOHOCTh IOPUIMYECKOTO JIMIA) M MpPU3HAK
BBICTYIUICHHS B 00OpPOTE OT CBOETO MMEHH (JIeeCIOCOOHOCTH FOPHIUYECKOTO
JIMI[a), HATIPOTUB, SIBJISIOTCS NPU3HAKAMH, OTPaXKAIOIIMMH IIPaBOCYOBEKTHOCTh
IOPUIMYECKOTO0 JIMIA. 3aKOHOAATENNb TOBOPHT O NMPABOCYOBEKTHOCTH I0pUANYE-
CKOTO JIMIIa JBaK/IBI. CHAa4aJla B OMPENENCHNH IOPUANYECKOTO JINIIA, 3aTeM B
cT. 49 'K PO «IIpaBocriocOOHOCTH FOPUIUIECKOTO JIHIIAY.

B mpemvem napacpage «Cmenenv u opma umywecmeennoi 060-
CcobeHHOCU T0PUOUUECKO20 UYd» PACCMATPUBAIOTCS Tporiecc obocobdie-
HHUS MMYIIECTBAa IOPUIMYECKOTO JIMNA, CTENEHb M (hOpMa HMMYIIECTBCHHOU
000COOJICHHOCTH I0PUANYECKOTO JIUIIA.

YcrosBieiics B HayKC TpaXAaHCKOTO IIpaBa ABJIACTCA 3aBUCUMOCTH
cTeneH: 000CcOOIeHNsI UMYIIECTBAa IOPUIANIECKOTO JIMIA OT TOTO, Ha KaKOM
BCUIHOM ITpaBC MMYIICCTBO MPUHAMICKUT IOPUANICCKOMY JIMITY U, COOTBECT-
CTBEHHO, KaKHe IPaBOMOYHS IPEAOCTABICHBI IPaBO0OIaaTeIIo.

CreneHb UMYIIECTBEHHONW 000COOIEHHOCTH IOPUANYECKOTO JIMIA MOJXK-
HO ONpPEJETNTh KaK KOJIMYECTBO IPAaBOMOYHH (TOJIBKO BIIaZEHHE, TOIBKO HOJIb-
30BaHUE, TOJIBKO PACIOPSKEHUE, UM BIIaJCHUE U NTOJIb30BaHKE, WU BIIAJICHIE,
TIOJIB30BAaHNE W PACTIOPSDHKEHHE) B OTHOIICHWHM MMYILIECTBA, MPHHAIEKAIIETO
IOPUIMYECKOMY JIMILy, ¥ OJHOBPEMEHHO O00BEM 3THX mpaBoMounii. OO0BEM
MPaBOMOYMH MOJET OBITH OIpaHMYEH HEOOXOIMMOCTBIO TTOJYUCHHUS COTTIACHS
COOCTBEHHHKA, 3aIPeTOM COOCTBEHHHKA Ha COBEpIICHHE ONPECTIEHHBIX Jei-
CTBHUH C NMYIICCTBOM, OTPAHUYCHUA IMPABOMOYNUA paMKaMH TOJIBKO TEX ueneﬁ,
B KOTOPBIX JI0JIKHO UCIIOJIb30BaThCs UMYIIECTBO.

IIpu paccmoTpeHHE 0COOEHHOCTEH OTHENBHBIX CTENEHEH HMYIIECT-
BEHHOH 000COOJICHHOCTH FOPUIUYECKOTO JINIAa MOKHO BBIJICIHTD: BIaJICHHE,
MpaBO COOCTBEHHOCTH, OTPaHHYEHHBIE BEIIHBIE IpaBa (IPaBO MOCTOSHHOIO
3eMJIeBIaICHUs], IPABO 3aCTPOUKH, CEPBUTYT, UIIOTEKA, IIPABO XO3SHCTBEHHO-
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IO BEJEHHs MMYLIECTBOM COOCTBEHHHKA, IPABO ONEPATHBHOTO YIPaBICHUS
MMYILECTBOM COOCTBEHHHKA, MPABO OTPAHMYEHHOTO BJIAJCHUSI 3€MENbHBIM
YYacTKOM, MPaBO MOCTOSAHHOTO (0ECCPOUYHOT0) TIIONB30BAHUS 3EMEIHHBIM
Y4acTKOM), 00sI3aTeIbCTBEHHBIE TIpaBa (pacrnopspkeHre 6aHKOBCKUM CUETOM),
UCKJTIOYUTETbHBIEC TIpaBa. VICKIIOUHTENBHBIC TIpaBa B COOTBETCTBUH CO CT.CT.
1226, 1227, 1229 T'K P® sBisitoTCsl NMYIIECTBEHHBIMU TIPaBaMU, HE 3aBUCS-
IIMMH OT BEUIHBIX IIPaB Ha MaTepHAIBHBIA HOCHUTENb (BEIb), U MPEJOCTaB-
nAI0T  o0NajmaTenro MPaBOMOYHMS — TMOJB30OBAHMS W PAaCHOPSDKEHHS
UCKITIOUYNTEIBHBIM IIPABOM.

B 3aBucHMOCTH OT MMHMMaNbHOH HEOOXOIMMOCTH M JOCTATOYHOCTH
CTENeHN WMYILECTBEHHOW 000COONIEHHOCTH AJsl (POPMHUPOBAHHS HMMYIIECT-
BEHHOW 00OCOOJEHHOCTH IOPUIMYECKOTO JIHMIA CTENEHH HMYLIECTBEHHOU
000COOJICHHOCTH MOXKHO pa3ZeiuTh Ha NepBOHaudaybHbIE (0a30BbIe, OCHOB-
HbIC, MHHUMAJIBbHO HEOOXOMUMBIC JI CO3/MaHHUS IOPUIUYECKOrO JIMIA) W
TIPOM3BOTHEIC (TTOCIICTYIOMINE).

JIJis 3aIuTE MHTEPECOB KPEOUTOPOB FOPUAMYCCKOTO JIHIA, a TAKKE
pa3pemieHns KOJUIM3UK O TPaBe, BOZHHUKAIOIIEM Yy IOPHIMYECKOro JIMIA Ha
BHECEHHOE ydpenuTeneM (YIacTHHKOM) HMYIIECTBO, HEOOXOAWMO TIIpemy-
CMOTpPETh, YTOOBI UMYIIECTBO FOPUANYCCKOTO IJIUIIA, BEIIONHAOIICE TapaH-
TUHHYIO (QYHKIUIO, TPUHAAIC)KATIO €My UMCHHO Ha IpaBe COOCTBEHHOCTH, a
HC Ha KaKOM-HI/I6O APYTroMm IipaB€, B CBA3U C YEM IpCjiaracrcsa JOIMOJHUTH
4. 1 ct. 48 TK P® cnenyromum monoxxeHueM: «MMyiecTBo, odpasyroriee
MHHUMAJIBHBIN pa3Mep CKJIaJJ0YHOr0, YCTaBHOTO KanuTaja, maeBoro Gpouua, a
TaKXKe MHOE MMYIIECTBO, BHOCHMOE B HATYpe yUPEAUTENIAMHU (y4aCTHUKAMH)
B COCTaB MMYIIECTBA IOPUANYECKOrO JINIA, JOJDKHO MPUHAJUICKATh FOPHIHU-
YEeCKOMY JIMIly Ha TpaBe COOCTBEHHOCTH, €CJIM B OTHOIICHUU HMYIIECTBa,
BHECCHHOTO B HAType 3aKOHOM, YCTaBOM FOPUANYECKOTO JIMIA WIIA JOTOBO-
pOM, 3aKIFOUEHHBIM MEXAY ydpemuTeneM (YJ4aCTHHKOM) U IOPUIMYSCKUM
JIUIIOM, HE TIPETyCMOTPEHO HHOEY.

Hccnenys moHsTHe «pOpMa MMYIIECTBEHHOW 000COOIEHHOCTH OPH-
JUYECKOTO JIMIa», IMPAaBOBOW PEXUM OTACTBHBIX (OPM HMYIIECTBEHHOM
000COOJICHHOCTH W HMMYIIECTBA, BXOJIIETO B COCTaB 3TUX (POPM, MOXKHO
OIpeIenTh (POPMY UMYIIECTBEHHOH 000COOIEHHOCTH FOPUIUYECKOTO JIUIA
Kak crmoco0 3akperuieHus (BBIpaKEHHS) MMYIIECTBEHHOW 000COOJIEHHOCTH
IOPUAMYECKOT0 JIMIA, ONPEASISIONINN UCIONb30BaHUEe UMYIIECTBA ISl pe-
LIEHUs ONpPEACNEHHBIX 3a/1ad, CTOSALIMX IEepe] OpraHu3alMel, B paMKax ofl-
penen€HHOro MpaBoBOro pekuma. GopMbl UMYIIECTBEHHONH 000COOIEHHOCTH
IOPU/IMYECKOTO JINIA JIEIATCS HA MepBOHAYajbHble (OCHOBHBIE) M IMOCIIEIYIO-
mue (npousBojHble). [lepBoHavanbHble (GopMbl 000COONEHUS HMMyIECTBa

20



HOCSAT MMIIEPAaTHBHBIA XapaKkTep U ONPEAENSIOTCS OpraHU3alMOHHO-TIPaBOBOI
(opmoii ropuauyeckoro juna. [lepponavanbaas popMa UMyIIECTBEHHOH 000-
COOJICHHOCTH XO03SHICTBEHHBIX TOBAPHUIIIECTB — CKIIAH0UHBIH Karurai (cT. 73 'K
P®), x03giCTBEeHHBIX OOIIECTB — ycTaBHBIA KarmuTal (cT.cT. 87, 96 TK PD),
MPOU3BOJICTBEHHBIX KoomepaTtuBoB — maeBor ¢oHx (ct. 109 I'K P®), yaurap-
HBIX Tpeanpuatnid — ycraBHbIM (o (cT. 114 TK P®). IlepBonHauamsHbIE
(hopmbI 060COOIEHIS UMYIIECTBA IOPUAMICSCKOTO JIAIA SBISAIOTCS MUHUMAIIb-
HO HEOOXOIMUMBIMHU JIISI TOTO, YTOOBI MOKHO OBLIIO TOBOPHUTH O TOM, YTO IIPH-
3HaK MMYIIECTBEHHOH 00OCOONCHHOCTH CYIIECTBYET, W U TOTO, YTOOBI
opraHuzaiys ObUIa MPU3HAHA FOPUIMICCKUM JTUIOM. [lepBoHaYanbpHas CTCIICHb
HMYIIECTBEHHON 000CO0JICHHOCTH O(OopMIIIeTCsS B MEpBOHAYAILHON (hopme
HUMYIIECTBEHHO# 000co0neHHOCTH. [Ipor3BoaHbIe (HOPMBI 000COOICHHS UMY-
IIECTBA — 3TO BCEBO3MOXKHBIE (DOH/IBI, CO3/IaBacMble B OpraHH3alli, OaHKOB-
CKHE cueTa, Ha KOTOPBIX 000COOJISIOTCS JICHEKHbBIE CPEICTBA OpPraHU3allluu U
T. 1. [lepBoHauanbHble GOpMbI 000COOTCHHS PU3BAHBI [APAHTUPOBATH HHTE-
PECBI KPEITUTOPOB; MOCIIEAYIOIINE MO3BOJISIOT KOHIICHTPHPOBATH HMYIIECTBO U
HCIIONIB30BaTh 3TO UMYIIECTBO B ONPEACIEHHBIX LEISIX U, B IEPBYIO 0YePE/ib, B
Hensx GMHAHCHPOBAHUS XO3SHCTBEHHO AESTEIILHOCTH CaMOi OPraHU3aIliH.

IepBoHauanpHbIe CTENeHb M (OpMa HUMYIIECTBEHHONH 000COOIEHHO-
CTH IOPHIMYECKOTO JHMIA HAMPSIMYI0 HE B3aMMOCBs3aHbl. X B3aMMOCBS3b
npesionpe/iesicHa 3aBHCUMOCTBIO OT OPraHW3allMOHHO-TIPAaBOBOW  (POPMBI
KOMMEpPYECKOW OpraHu3aluM, a, 3HA4YHUT, ONpPEAeTEHHON OpraHU3alOHHO-
npaBoBoi (GopMe OyAeT COOTBETCTBOBaTh NPHCYIIHE TOJIBKO €i CTENeHb U
(dhopMa UMyIIECTBEHHOW 000c00IeHHOCTH. [IpOM3BOIHBIM CTETEHIM U (BOp-
MaM HUMYIIECTBEHHOW O0OCOOJIEHHOCTH IOPUIUYECKOTO JIMIA HE TPHUCYIIA
TaKasi B3aMMO3aBHCUMOCTb, YTO OOYCJIOBJICHO MX MHOrOOOpa3veM M Halpas-
JICHHOCTBIO MOCJICJHUX HA YIOBIICTBOPEHHE INMUPOKOrO Kpyra XO3sHCTBEH-
HBIX TIOTPEOHOCTEH FOPUIMIECKOTO JINIIA.

PaccMaTpuBasi KOJUTM3UIO OMpe/esieHus] BHIa MpaBa, KOTOPOE BO3HHU-
KaeT y IOPUIMYECKOro JIMIA HA UMYIIECTBO, BHECEHHOE B €r0 COCTaB, Mpel-
Jaraetcs crocod e€ pa3penieHus..

AHanm3upys CTaTyc MMYIIECTBEHHOM 000COOJIEHHOCTH Mojpasjese-
HHUH IOPUINYECKOro JIMIA, MOKHO TOBOPHTH, YTO Y (priiHalioB W mpejcTaBu-
TEJIBCTB UMCHOTCSI SKOHOMUYECCKas (‘-ITO O6T)HCHHCTC5I MpeaoCTaBJICHUEM UM B
(hakTHueckoe BiIaJleHUE UMYIECTBA) W TexXHU4Yeckas (Oyxramrepckas) o0o-
COOJIEHHOCTh (4TO OOBACHAETCA HAIMYHEM CAMOCTOSTENLHOTO Oaamca),
OJTHAKO, OTCYTCTBYET HOPHIHMYECKas COCTABIISIOIIAS MMYIIECTBEHHON 000-
COOJICHHOCTH, TaK KaK MMYIIECTBO 000COOJICHHOTO IMOJpa3/eeH s I0pHIH-
YECKOT'0 JIUIA OCTAETCSI IMYIIECTBOM CaMOT'0 IOPHIMYECKOTO JIAIA.

21



Bropas rnasa «IIpaBoBoii pesxuM UMyLIEeCTBA OT/AEJbHBIX BHAOB
KOMMeEPYeCKHX OPraHM3alMii» COCTOMT M3 TpEX maparpadoB, B KOTOPBIX
paccMaTpuBaeTcs 0COOEHHOCTh MMYIIECTBEHHONH O00OCOOIEHHOCTH OTHEINb-
HBIX OpPraHNU3alMOHHO-TIPABOBBIX (HOPM KOMMEPUYECKUX FOPUANUECKHX JIHII.

B nepsom napacpage «Ilpasosoii pescum umyujecmea Xo3aticmeeH-
HbIX mosapuuecms u oduecmey aHAIU3UPYIOTCS OCOOCHHOCTH IIPAaBOBOIO
pEeKXMMa HMYIIECTBA XO3AHCTBEHHBIX TOBAPHIIECTB M OOIIECTB M OCOOEH-
HOCTH MNPOSIBJICHUS NPH3HAKA MMYLIECTBEHHOH 00OCOOJIEHHOCTH B JaHHBIX
OPTaHM3aI[IOHHO-NIPABOBBIX (hOpMax IOPHIMIECKOTO JINIIA.

st 060c00IEHHOTO MMYIIECTBa XO35ICTBEHHBIX TOBApHUILECTB U 00-
IIECTB XapaKTepPHO JBa TIPM3HAKa: 1) OCHOBHOM CTEMEHBIO 000COOIEHHOCTH
JUIS XO3SMCTBEHHBIX TOBApHUICCTB U O6I_HCCTB SABJIACTCA MPaBO COOCTBEHHO-
CTH; 2) HIMYLIECTBO MOJACJICHO Ha JIOJH, KaXKaast U3 KOTOPBIX IPSIMO IPOIOp-
[MOHAJbHA pa3Mepy HMYIIECTBEHHOTO BKJaJa yupeauTens (y4acTHHUKa)
IOPUANYECKOTO JIMIA B HMMYIIECTBO XO3SMCTBEHHOTO TOBAPHIIECTBA WIIH
o01ecTBa, T. €. pa3Mep y4acTusi B UMYILECTBE X035 HCTBEHHOI'O TOBAPHUILECTBA
WIH O0IIEeCTBa B IIETIOM IIPSIMO TPOTIOPIIMOHATIBEHO 3aBHCHT OT HMYIIECTBEHHO-
ro ydyacTHsi B IIepBOHAa4ajbHON (opMe HMYLIECTBEHHOH 000COOJIEHHOCTH
XO3SIICTBEHHOTO TOBAapHIIECTBA MM 00IIecTBa. B cirydae ecnm y X03stCTBEH-
HOTO TOBApUIIIECTBA WM 00IecTBa OyIET BCEr0 OJIMH yUpEIUTeNbh WIN Y4acT-
HHK, TO €r0 JI0JIsI B X03IUCTBeHHOM 001ectBe Oynet 100%.

[IpaBoBO# peXUM HMYLIECTBEHHONH O0OCOOJICHHOCTH TOBAPHIIECTBA
XapakTepU3yeTcsl CIeMYIOIMM: 1) CKIAJOYHBIA KamuTanl TOBapHIIECTBa, B
OTJINYHE OT XO35MCTBEHHOTO OOIIECTBa, BCET/a MOJICNIEH Ha JI0JIN, KOJINYECT-
BO KOTOPLIX B IMOJJHOM TOBapUIICCTBE HE MCHEEC JIBYX, a B KOMMAHJIUTHOM —
He MeHee TpEX; 2) MpH yNpaBIeHUH JESITEIbHOCTBIO TOBAPHUILECTBA pa3Mep
JIOJIM TOBapHIla 1Mo oOLIeMy MpaBHIy HE BIHMSET Ha KOJMYECTBO MPHUHAJIC-
JKaIUX €My TOJIOCOB; 3) B CHIIY TOTO, YTO TOBAPHILAMH SIBIISIOTCS CyOBEKTHI
HpeI[HpI/IHI/IMaTeHI)CKOI\/'I JACATCIPHOCTU (I/IHI[I/IBI/I}IyaHI)HI)Ie MpeANpUHUMATECIIN
U/MIM KOMMEpYeCKHe OpraHHM3alii) CKIAOYHBII KanuTal 1 Apyroe 060co0-
JICHHOE€ MMYIIECTBO JIMIIb YAaCTHYHO BBINOIHSIOT TapaHTHHHYIO (DYHKIUIO
000co0NIeHHOTO MMYyIecTBa; 4) CONMIApHBIA M CyOCHIMApHBIA XapakTep
OTBCTCTBCHHOCTHU TOBapI/IHIeﬁ N TIOJIHBIX TOBapI/IIlIeI‘/'I B TOBAapHIIECCTBE Ha
Bepe OOBSCHSIETCS TEM, YTO 3aKOHOJATENILHO HE YCTAaHOBJICH MHUHHMMAaJbHBINA
pa3sMmep CKIaJOYHOTO KalWTajlla TOBApPHWINECTBA; 5) CKIAJOYHBIA KamuTaml
(mycTh make B MHHHUMAJIBHOM KOJIMYECTBE) IOJDKEH 00s3aTelbHO OBbITh, TaK
KaK y4YacTHHK TOBAapHIIECTBa O0s53aH BHECTH HE MEHEE IOJIOBUHBI CBOETO
BKJIaJia B CKJIQJIOYHBII KalnTajl TOBApUILIECTBA K MOMEHTY €Tr0 PerucTpanny;
6) TIpaBOBOI PEKUM BKJIaJIa KOMMAHIUTHUCTOB CXOXK C TIPABOBBIM IOJIOKECHHU-
€M MMYILIECTBEHHOI'O y4acTHs B X03iICTBEHHOM 00LIecTBe (KOMMAaHIUTHCTHI
OTBEYAIOT M0 00513aTEIHCTBAM TOBAPHUIIIECTBA B MPEIesiaX CBOUX BKIIAIIOB).
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[IpaBoBOii peXMM MUMYIIECTBEHHOW 0OOCOOJICHHOCTH XO3SHCTBEHHOTO
o0mrecTBa 00ycCITOBIICH O0JIee BEICOKMM yPOBHEM MMYIIECTBEHHOH 000CO0IICH-
HOCTH: 3aKOH YCTaHaBJIMBA€T MHUHUMAJIbHBIH pa3Mep YCTaBHOTO KaIuTtaia Jjis
BCEX XO3SHCTBEHHBIX OOLIECTB, ydupeaurtenan (Y4acTHHKH) 3apaHee oOecredu-
BalOT MHTEPECH! KPEIUTOPOB FOPUANYECKOTO JINIIA STHM MHUHUMAIILHBIM pa3Me-
POM, TIO3TOMY JIMYHOE UMYIIIECTBO yUpeauTeseH (y4acTHUKOB) HE MOXKET OBITh
0OBEKTOM ]ISl YIOBJIETBOPEHUSI TPEOOBAHUIA KPETUTOPOB.

[IpaBoBOMY peXMMY HMYLIECTBEHHOH 00OCOOJIEHHOCTH OOIIecTBa ¢
OTPaHUYEHHOI OTBETCTBEHHOCTHIO MPHCYIIE TO, YTO, BO-NIEPBBIX, HMYIIECT-
BEHHAs1 000COOJIICHHOCTh BBICTYIAET B €€ KJIACCHYECKOM IMPEACTABICHUH KaK
000C0O0JICHHOCTh IMYIIIECTBA OOIIECTBAa OT UMYIIECTBA yUpenuTenei (ydact-
HHUKOB) U OT MMYIIECTBa KOHTPareHTOB IOPHAMYECCKOTO JIMIA. YUpEeIUTEIN
(YyJacTHHKHM) HE HECYT OTBETCTBEHHOCTH 10 0053aTEIbCTBAM IOPHIMYECKOTO
JMIa TOCNIe OIUIAaThl MOJHOW CTOMMOCTH BKIaaa. Bo-BTopsix, 06ocobiaeHHOE
MMYILECTBO PA3ZEiIeHO HA JOJH B IMPOLEHTHOM WM B IPOOHOM BBIPaXKECHUH,
COBOKYIIHasA CTOMMOCTb KOTOPBLIX W KaxXKAasd B OTACIbHOCTU UMCEIOT IPAMOC
COOTHOIIEHHIO CO CTOMMOCTBIO BCEX JIOJIEH ydacTusl U € KaXIOH OTAEIbHO
B3SITOM JOJIeH yd4acTHs B YCTaBHOM KaIuTaje OOIIEeCTBA C OrPaHMYCHHOM
OTBETCTBEHHOCTBHIO.

OO1LECTBO € JOMOJHUTEINBHON OTBETCTBEHHOCTBIO, B OTIMYHUE OT 00-
IIECTBa C OTPAaHUYEHHOH OTBETCTBEHHOCTHIO, MPEAYCMATPUBAET COJIMIAPHYIO
U cyOCHIMapHyI0 OTBETCTBEHHOCTh yUpeauTeseil (yIacTHHKOB) IO €ro 00s-
3aTeIbCTBAM CBOMM HMYIIECTBOM. OCOOCHHOCTBIO SIBJISETCS HOBBIIICHHAS
rapaHTHiiHas (QyHKIOUS YCTaBHOTO KanuTaja oOIIecTBa C JIOTIOTHUTEIbHON
OTBETCTBEHHOCTHIO 110 CPAaBHEHUIO C OOIECTBOM C OTPaHMYCHHOW OTBETCTBEH-
HOCThI0. CTOPOHHHME, C TOYKHU 3pEHUS TPAXKIAHCKOT0 000poTa, CyOBEeKTHI (yUpe-
JuTesn (Y4aCTHHUKH)) COJIMIAPHO HECYT CYOCHIMApHYIO OTBETCTBEHHOCTD TIepet
KPEAUTOPaMH IOPHIMIECKOTO JIMIA MO ero 00s3aTeNbCTBaM B pazmMepe, KpaTHOM
CTOMMOCTH JIOJIel Y4acTHsl B YCTaBHOM KalliTajle 00LIecTBa ¢ JAONOIHUTEIbHOI
OTBETCTBEHHOCTHIO.

XapakTepHO# uYepTON HMYILECTBEHHOH 000COOJEHHOCTH aKIUOHEp-
HBIX O6HleCTB SABJIACTCA TO, UTO yCTaBHLIﬁ KaluTall HOI[eJ'IéH Ha J0JIM y4acTud
— akuu. OTIMYMe akuMu OT JIOJIM YYacTHa B OOIIECTBE C OTpaHHYEHHOU
OTBETCTBEHHOCTHIO COCTOMT B TOM, YTO aKIHMs SIBJISICTCS IIEHHOM Oymaroi,
T. €. IPUOOpeTaeT CBOWCTBO 0OOPOHOCIIOCOOHOCTH B YIPOIIEHHOM HOPSIKE.

Bo emopom napazpage «Ilpasosoii pesicum umywecmea npouzeoocm-
BEHHBIX KOONEPAMUBOE)» PACCMATPUBAIOTCSI 0COOCHHOCTH ITPABOBOTO PEXUMA
MMYILECTBA MPOMU3BOJICTBEHHBIX KOONEPATUBOB M OCOOCHHOCTDH IPOSIBICHHS
NpU3HAKA HWMYIIECTBEHHOH 00OCOOJIICHHOCTH B 3TOW OpraHU3alMOHHO-
MpaBOBOH (OpMeE FOPHIUIECKOTO JIUIIA.

23



Kooneparus npennonaraer o0beAMHEHNE BYX Hayall, IEPBBIM SIBJISI-
€TCsl UIMYIIECTBO, BTOPBIM — TPY/l WIEHOB KOOTIEpaTHBA.

Cratps 109 'K PO 3akperister, 9T0 IMYIIECTBO, HAXOISIIEECS B COO-
CTBEHHOCTH IIPOM3BOJCTBEHHOTO KOOIIEPATUBA, NSIUTCS Ha IIaH €T YWICHOB B
COOTBETCTBHMH C YCTaBOM KooOIlepaThBa. MMyImecTBo KoonepaTuBa odpasyer-
Csl 3a CUCT IAaeBBIX B3HOCOB WICHOB KOOIIEPATHBA, NPEIYCMOTPEHHBIX €ro
yCTaBOM, NPHOBUTH OT COOCTBEHHOW NEATEeIbHOCTH, KPEIUTOB, UMYIIECCTBA,
HEepeAaHHOro B nap QU3HMYECKUMH U FOPHANYSCKUMHU JIMIaMH, HHBIX JOIyC-
KaeMbIX 3aKOHO/IaTEeILCTBOM HCTOYHUKOB.

B Hayke TpaxkaaHCKOro mpaBa maeBod (OHI paccMaTpHBAIOT, BO-
MEPBBIX, KaK YacTh UMYLIECTBa KOOIIEpaTHBa, KOTOpasi B COOTBETCTBHU C JIeH-
CTBYIOIIMM 3aKOHOAATCIILCTBOM ONPEACIIACT MHHHMAaJIbHBIN pasMep UMYHICCT-
Ba KOOIEpaTHBa M TapaHTHPYET MHTEPECHl ero KPEeIUTOPOB; BO-BTOPBIX, Kak
YCJIOBHYIO BEJNUYMHY, BBIPAXAIONIYI0 CTOMMOCTb, T.€. JCHEXKHYIO OLEHKY
BKJIAIOB YYaCTHUKOB (WIeHOB). Bo BTOpoM momxome ocoboe BHUMaHHE He
MMYILIECTBY KOOIIEpaTHBa KaK TAKOBOMY, a €TI0 pa3Mepy, OLICHKE, CTOUMOCTH.

VMymecTBeHHas 000COOIEHHOCTh POU3BOJICTBEHHOIO KOOIIEPaTHBA Xa-
paKTepusyeTcsl pasielicHHeM mNaeBoro (oHma Ha J0JIM, MUHHUMAIBHOE YHCIIO
KOTOPBIX PaBHACTCS IATH (COMIACHO MUHHUMAIBHOMY IO YHCIY YWICHOB MPOM3-
BOJICTBEHHOTO KOOIIEPaTHBa), pAclpele/icHHeM NPHOBUTA MPONOPIMOHAIEHO
JIMYHOMY TPYZAOBOMY YYacTHIO B JIESTEILHOCTH KOOIEPaTHBa, CyOCHIHapHON
OTBETCTBEHHOCTBIO WICHA KOONEpaTHBa MO 00sA3aTeNIbCTBAM KoomepaTusa (00y-
CIIOBJICHA OTCYTCTBUEM MHHHMMAIBHOTO pa3Mepa Ul MaeBoro (oHAa MPOU3BOA-
CTBEHHOTO KOOIIEPAaTHBA), MPABOBBIM CTATYCOM UIEHOB KOOMepaThBa (BHECIIIMX
MaeBoM B3HOC, YYaCTBYIOIIUX B ACATCIBHOCTU KOOIICpATUBA, HO HE IMIPUHUMAIO-
[IMX JIMYHOTO TPYIOBOTO YYacCTHs B €r0 IEATEIBHOCTH), OIM30CThIO K TPABOBO-
My CTaTyCy KOMMaHJIMTHCTOB B KOMMaHIUTHOM TOBapHILECTBE.

B mpemvem napazpagpe «llpasosoii pescum umywecmsa YHUMapHoix
npeonpusmuily aHATM3NPYIOTCS 0OCOOEHHOCTH NMPaBOBOIO PEKUMa MMYIIECT-
Ba YHHUTAPHBIX NPEANPHUATHH, NMPOSBICHNAE NMPHU3HAKa UMYIIECTBEHHOW 000-
COOJICHHOCTH B 3TOH OpraHM3allMOHHO-TIPABOBOW (opMe IOPHANIECKOTO
JHLA, IPUYUHBI U UCTOPHSI BOSHUKHOBEHHSI YHUTAPHBIX NPEINPHUATHI, UCTO-
pusl BO3HUKHOBEHMSI IIpaBa XO35MCTBEHHOIO BEICHMsI U MpaBa ONEepaTUBHOIO
YIpaBJIE€HUs, CPABHUBAIOTCS MPABO XO3AHCTBOBAHMS C MMYIIECTBOM COOCT-
BEHHUKA C KOHCTPYKLMEN TpacTa, pacCMAaTPUBAIOTCS LIEJIU CO3AAHUS YHUTAp-
HBIX MIPEIIPUATHH U HEKOTOPBIE IPYTHE TPOOIEMBI.

YHuTapHble MpeanpusITHs — €AUHCTBEHHBII BUJ KOMMEPYECKON opra-
HU3AIMH, KOTOpasi He SBISETCS COOCTBEHHMKOM CBOETO MMYyIIecTBa M 00ia-
JlaeT OTpaHNYEHHOMN (CTPOTO LENEeBOH) MPaBOCIIOCOOHOCTBIO.
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Pazmep ycraBHOrO (hOHAA MYHHLIMIAIBHOTO HPEANPUSTHS IOJDKEH
coctaBiaTe He MeHee yeM 1 000 MUHHMaIIBHBIX Pa3MEepOB OILIATHI TPY/a WIH
100 000 py6ueit. HecMoTpst Ha TO, 4TO CyMMBI YCTaBHOTO (oHma (Kak GopMBbI
000COBICHHOCTH) BBIIIE, YEM Y APYTHX OPTaHU3AIMOHHO-TIPABOBHIX (OpPM,
Ha HaIl B3TJIS, HENB3sI TOBOPHUTH O OoJiee BBHICOKOI rapaHTHIHOW (YyHKIHH
ycTaBHOTO (OHOA YHHTApHOTO NPENIPHATHS, TaK KaK BCETO JHIIb OJHA
€IMHMIA BBITYCKaeMON NPOAYKIMM (TaHK WM BEPTOIET) B pasbl MOXKET
MPEBBIIATH Pa3Mep YCTaBHOTO (oHIA.

B 3aBucumocTH 0T crioco0a 3aKpenyieHus] UIMYIIECTBa BBIIEISAIOT YHU-
TapHble NPEANPUATHS, OCHOBAaHHBIE HA MPaBe XO3SMCTBEHHOIO BEJCHUS M Ha
IIpaBe ONEPATUBHOTO YIpaBiIeHU (Ka3E¢HHbIE IPEIIPUATHS).

YHUTapHBIE NPEINPHATHs, OCHOBAaHHbIE Ha NPaBE XO3SIHCTBEHHOTO Be-
JICHUS, BIIAJICIOT U MOJIB3YIOTCA UMYIIIECTBOM CaMOCTOSITEIbHO; OHU OTpaHHYe-
HBl TOJBKO B MPAaBOMOYHMM PpACIOPSDKEHMS MMYIIECTBOM COOCTBEHHHUKA.
[IpaBomMoune pacropspKeHHs, IO OOIIeMy NpaBHIy, OTPaHHYEHO TOJIBKO B
OTHOIICHUH HEIBIKMMOTO MMYIIECTBA HEOOXOAMMOCTBIO TOJIydIEHHs COTJIa-
cHs COOCTBEHHMKA Ha COBEPIICHHUE CAECJIOK 0 PACHIOPSIKCHUIO MMYIIIECTBOM.
Takum 00pa3zoMm, yHHTapHOE MPENpPHUSITHE, OCHOBAHHOE Ha NPaBe XO3SIHCTBCH-
HOTO BEJICHUS, 001a/1acT BEICOKMM YPOBHEM MMYIIIECTBEHHOH 000COOICHHOCTH,
Ha YTO YKa3bIBAIOT HAJMYME y HErO IpaB CaMOCTOSTEIBHO BIAIETh, MONB30-
BaThCsA U PacIopsDKAaThCs IBIKUMBIM MUMYIIIECTBOM, @ TaK)Ke OTCYTCTBHE CYO-
CHJIMapHOW OTBETCTBEHHOCTH COOCTBEHHHUKA ITyOJIMYHOTO 00pa3oBaHusI.

KazéHHOMy IpeAnpHsITHIO ¢ UMYIIECTBOM, 000COOJIEHHBIM Ha IIpaBe
ONEPAaTUBHOTO YIIPABICHMSA, INPEIOCTABISIOTCA MPAaBOMOYMS BIAJCHUSA H
MOJIF30BAHNUS, HO C ONPEIeNEHHBIMU OTPaHHUEHUSIMH, KOTOPBIMH BBICTYIAIOT
3aKOH, IIEJN AEATSIIFHOCTH YHUTApHOTO MPEeANpUsATHs, Ha3Ha4eHHe 000c00-
JeHHoro mmyinectBa. OcylecTBIEHHE XK€ NMPaBOMOYMS HAa pacHopsHKEHHe
UMYIIECTBOM B cOOTBETCTBUH C 4. 1 ¢T. 297 'K P® Tpebyet cormacus codet-
BEHHHMKa HE3aBHCHUMO OT TOTO, YTO 3TO 32 UMYIIECTBO (IBMKUMOE WIIM He-
nBmkumoe). OpHako, 1O oOmeMy NpaBumily, Ka3eHHOE NPEIpusThe
CaMOCTOSATENLHO peai3yeT MPOU3BEICHHYI0 UM MPOIYKIHIO (paboThl, yCiy-
TH).

HmymecTBeHHas 000COONIEHHOCTh YHUTApHBIX MPEANPUSTHHA Xapak-
TepU3yeTcs CIEAYIOMMMHI MOMEHTAMHU:

1) mepBOHAYATBHOMN CTEIIEHBIO UMYIIECTBEHHONW 000COOICHHOCTH BBI-
CTyMaeT OrPaHMYEHHOE BEILIHOE IIPaBO, KOTOPOE CO3AaéTcsa TOIBKO Ha Oase
TOCYAApCTBEHHOW WJIM MYHHIIMIIAIHHONW COOCTBEHHOCTH. [IpaBo X035HCTBO-
BaHWSI C UMYIIECTBOM COOCTBEHHHKA IMPEMOCTaBIsAeT (IIyCTh, C OMpeaenéH-
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HBIMHM OTPaHMYECHUSIMU) TPABO HA BJaJICHUE, MOJb30BAHUE M PACIIOPSIKEHHE
HUMYIIECTBOM COOCTBCHHUKA,

2) MMYIIECTBO HE MEIWTCS Ha JOJH, TaK KakK 3aKOH HE JOMyCKaeT
o0pa3oBaHNe UMYIIECTBa HA OCHOBE COOCTBEHHOCTH J1a)ke MUHIMAJIBHO JABYX
pa3HBIX CYOBEKTOB IyOIMYHOTO mpaBa. Kpome TOro, TepMHUH «YHHTAPHBIID)
03Ha4YaeT eANHCTBO, OOBbEIMHEHHUE, IICTIOCTHOCTE;

3) wuMymecTBO 060COONSETC B COOTBETCTBHM C IIEJIEBOM IIPaBo-
CIIOCOGHOCTRIO — CO3JJaHne YHUTAPHOTO TpeanpusTast (4. 4 cr. 8 PemepaibHOro
3akoHa «O TOCYIAapCTBEHHBIX U MYHHIUIIATBHBIX YHUTAPHBIX OPEINPUITHSIKY),
JICATCIBHOCTh U 3aJlaHusl COOCTBCHHHKA, KOTOPHIC OIPE/CICHBI YCTaBOM U
HOPMAaTUBHBIMH aKTaMU F'OCYAapCTBEHHOIO OPIaHa,

4) ocHoBHast (popMa UMYIIIECTBEHHON 060COOIEHHOCTH Ae(hOPMHUPOBAHA
(yHutapHoe npeanpusTie GOpMHUPYET YCTaBHBINA HOHI, a Ka3eHHOE — HET);

5) nmpencraBieHHE KOMMEPYECKOW OpraHM3alMd B  XO3SHCTBEHHOM
000pOTe KaK CaMOCTOSATEIBHOTO CYOBEKTa, CIIOCOOHOTO HECTH MUMYIIIECTBCHHYIO
OTBETCTBEHHOCTh. B cootBerctBim ¢ 4.7 cr. 114 TK P® cobctBeHHHK
HMYIIECTBA MPEATIPUSTHSI, OCHOBAHHOTO HA TPaBe XO3SIICTBEHHOTO BEICHWUS, HE
OTBEYACT MO O0S3aTENBCTBAM TIPEANPUSATHS, T. €. YHUTApPHBIC TPEIIPHATHSI C
HMYIIECTBOM, 000COOJICHHBIM HA TIpaBe XO3AHCTBCHHOTO BEICHUS, OTBEUAIOT IO
o0s13aTenbeTBaM - caMocToATeIbHO. COOCTBEHHHK K€ HMYINECTBA Ka3eHHOTO
HpennpuaTisa B cOOTBETCTBHHU € 4. 5 cT. 115 'K P® u u. 3 cr. 7 denepansHoro
3akoHa «O TOCYHAapCTBEHHBIX M MYHHLMMANBHBIX YHUTAPHBIX HPEIIPUATUIX)
HeceT CyOCHIMapHYI0  OTBETCTBEHHOCTh II0  00s3aTelIbCTBAM  TAKOTO
HOPEANpUATHS IIPU HEJOCTaTOYHOCTH €ro umyuecrsa. Ilpu orcyrcrBum y
Ka3EHHOro NpEeanpUATUA YCTaBHOT'O KarnTalia 3TO MPEACTABIACTCA MPABUIbHBIM.

B 3aki0yennu auccepraiuu chopMyIupOBaHbl OCHOBHBIE BBIBOJIBI U
[IPAKTUYECKUE NPEIUIOKEHUS, IOJIYyYEHHbIE B XOJE JUCCEPTALMOHHOIO HC-
CJIe10BaHUs.
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