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BBEAEHUE

B yyebHOM nocobum paccmaTpmBatloTCA pPas/inyHbIe acnekK-
Tbl, CBA3aHHblE C 0COHEHHOCTAMM PACCMOTPEHUA OTAENbHbIX Ka-
TEropuii rpakaaHCKMX Aen B cyaax.

ABTOpamMM HacToswero nocobus yaeneHo ocoboe BHUMa-
HWe npoLeccyanbHOMY MOPSAAKY BO3OYKAEHWA, PAacCMOTPEHUs
M paspelleHns Oen B rpaxgaHcKkom cygonpoussoactse. po-
aHa/IM3NPOBAHbI MpOLeccyasibHble NOPALKM CeayoWwmx KaTero-
pPU Aen: cBA3aHHbIX C MPUMEHEHUEM CEMEWHOro 3aKoHoAa-
TENbCTBA; TPYAOBbIX CMNOPOB M O BOCCTAaHOB/NEHUM Ha paborTe;
0 Hac/fefo0BaHWMK; O BO3MELLEHUN Bpeaa, NPUYMHEHHOTO 340p0-
BbIO MPakAaH; 0 KOMMEHCaLMM MOpPanbHOro Bpeaa.

Mocobue moxeT 6bITb NCNO/Ib30BAaHO NPU U3YYEHUN Hanbo-
Jlee aKTyaNbHbIX U CNOXHbIX AN YCBOEHWA, a TaKKe Hambonee
4acCTO BCTPEYaLWMXCA B CyaebHOM NpaKTUKe, KaTeropuii rpax-
NAHCKUX aen.

YuebHoe nocobue cnocobcteyeT yrnybaeHHOMY W3yYEHUIO
HEKOTOPbIX BECbMA C/IOXHbIX M NPOB6AEMHbIX BOMPOCOB AAHHOM
y4yebHOM ANCUMNANHbI.

B yyebHOM nocobumn Mcnonb30BaHO M NPOAHAAU3UPOBAHO
3HAYUTE/IbHOE KOJIMYECTBO aKTyasIbHbIX MOCTAaHOB/EHUN neHy-
moB BepxoBHoro cyaa Poccuiickoit Peaepaunm no nepedymcieH-
HbIM KaTeropuam Aen, 1opuanyeckon nutepatypbl MO rpaxaaH-
CKOMY npoueccyasibHOMy npasy.

MonoXeHUs 1 BbIBOAbI, COAEpPKaLmecs B nocobumn, npmnssa-
Hbl CTUMY/IMPOBATb Pa3BUTME TBOPYECKMX NOAXOAO0B WU Bbipaba-
TbIBaTb NMPaKTUYEeCKMEe HaBblKM y Bakanaspos. [1a 3TOro Kaxagan
rnaBa CONPOBOXAAETCA BOMNPOCAaMM, KOTOPble MO3BOAAT yray6-
JIEHHO OCBOUTb AMCUMNANHY «[lpoueccyanbHble 0COBEHHOCTH
PaCCMOTPEHUA OTAENbHbIX KAaTEropuii rpaskAaHCKUX Aen».



4

FMABA 1. OcobeHHOCTH NpoueccyanbHOro
nopAaaKa Bo36yXXaeHunsa, paccCMoTpeHusA
U paspelleHusa aen B rpa*KaaHCKoOmM
cyaonpousBoacTee

1.1 Bbi6bop KOMNETEeHTHOro cyaa

Bonpoc — KakoW KOHKPETHO cyd MMeeT npaBo paccmaTpu-
BaTb CNOpP — ABASAETCA OAHUM M3 K/HOYEBbIX M NpeanosiaraeT pas-
pelweHns nepea noaayen Ucka B Cya.

KomneTeHTHbIN cya — cya Poccuiickon deaepauum (nanee —
P®), onpeaeneHHbli B COOTBETCTBUM C NPOLLECCYaNlbHbIM 3aKO-
HopaTenbcTBoMm PO.

B u. 1 c1. 47, c1. 56 KOoHCTUTYuMmn Poccuinckon ®epepaumm
3aKpen/ieHo MPaBO KaX[oro Ha TOo, YTO HUKTO He byaeT nulleH
ero (ceBoero npasa — [.lLl.) Ha paccmoTpeHne aena Tem cyaben
M CYyAOM, K NOACYAHOCTU KOTOPOrO OHO OTHECEHO COrNacHo AeM-
CTBYIOLLEMY 3aKOHOAATE/IbCTBY.

Kak mbl 3Haem, B HacTosLlee Bpems NPUHAT PeaepanbHbIi
3aKOH oT 28.11.2018 Ne 451 «O BHeceHUu N3MeHeHui B oTaeNb-
Hble 3aKoHoAaTe/IbHble aKTbl Poccuinickont ®eaepaunn» (ganee —
®3 ot 28.11.2018 No 451), KOTOpPbIM BHECEHbI MacluTabHble no-
NMpPaBKKW, B YAaCTHOCTU B [parkAaHCKMI npoueccyanbHbI KOAEKC
Poccuiickoit Gepepaumm (panee — MK PO)™.

[aHHble nonpaskM He 060LWAM CTOPOHOM U UHCTUTYT noa-
CYAHOCTU rpakaaHckux aen (rn. 3 MK Po).

B cT. 24 TTIK P® ycTtaHOBNEHO, YTO rparkgaHCcKMe aena, nog-
cygHble cygam o6Len WPpUCAUKLMK, 3a WUCKAOYEHUEM [en,

! T'paskmanckuii mporeccyanbHblii kKomeke Poccnmiickoit Mdenepamun ot
14.11.2002 Ne 138-®3, ¢ m3m. u gom. ot 02.12.2019 // Poccuiickas rasera.
2002. Ne 220.

MpoueccyanbHble 0COBEHHOCTM PACCMOTPEHMA OTAENbHbIX
KaTeropum rpa*k4aHCcKnx aen

npeaycMoTpeHHbIX cT. 23, 25-27 [TTIK P®, paccmartpumBaroTcs
PaliOHHbIM CYA0M B KayecTBe Cy[a NepBoi MHCTaHUMK. ITa Noa-
CYAHOCTb Ha3blBaeTCA POAOBOM, MOCKO/bKY pasgenseTr nena
MEXAy Cyaamu obLLeil OPUCAMKLMAM PAasSIUUHOTO YPOBHA' .

OnAa npaBunbHOro onpeneneHnsa Hag/exKalero cyga nep-
BOM MHCTAHUMKM, KOTOpbIN paspelwaeT gena, 8 MK PP npeny-
CMOTpPEHbI NONOXKEHUA O TePPUTOPUANBHOM NOACYAHOCTU, pac-
npegensalowme gesia Mexay CoOOTBETCTBYHOLWMMU CySaMM.

Mo obwemy npaBuay, UCK NpeabABAAETCA B Cyh NO MecTy
XKUTENbCTBA OTBETYMKA. MICK K OpraHuMsauum npegbABAsaeTca
B CyZ, No agpecy opraHusaumm (ct. 28 MK PO).

B cny4yasax e, ycTaHOBAEHHbIX cT. 29 [TIK PO, y uctua ectb
BO3MOXHOCTb BblbOpa noacyaHocTM. Hanpumep, ecnm Heus-
BECTHO MECTO KUTE/IbCTBA OTBETUMKA, @ TAKXKE onpeseniaemyto
Tepputopmen duamnana OTBETUMKA, TEPPUTOPUEN WUCMONHEHUA
[OroBopa, B TOM 4uc/ie TPy[O0BOro, TePPUTOPUEN NMPUYUHEHUSA
yObITKOB, B3bICKAHWA A/IMMEHTOB, PacToOp)KeHua Bpaka u T. 4.
(cT. 29 MK P®). B AOKTpMHE NpoLLeccyanbHOro nNpasa Takaa noa-
CYAHOCTb Ha3blBaeTCA aNbTEPHATUBHOM.

Takxe MK P® npeaycmaTpuBaeT cneumnanbHyo TEPPUTOPU-
a/NbHYO NOACYAHOCTb OTAE/bHbIX KaTeropui aen, Kotopaa UM-
nepaTUBHO 3aKpen/ieHa 3aKOHOM U He A0MNYyCKaeT U3MEHEHUSA HU
NPY KakUX yCN0BUAX. ITO UCKNOYMTENbHAA NOACYAHOCTb, KOTO-
pasa Aenaet HEBO3MOXHbIM PAacCMOTPEHME U paspelleHue aen,
nepeumncseHHbix B cT. 30 MK PP, B Kakom-nmbo gpyrom cyae,
KpOme NpPAMO YKA3aHHOrO B 3aKOHe.

TakKe CTOpoHam crnopa nNpesocTaB/iieHa BO3MOXKHOCTb B pA-
e C/y4aeB CaMOCTOATE/IbHO ONpPeaeinTb, KAaKON KOMMETEHTHbIM

' B paMKax JaHHOro Kypca GyIyT paccMaTpHBaThCs KATErOPHH e, OT-
HECEHHBIE TI0 TIePBOH MHCTAHIIUH K TIOACYJHOCTH MUPOBBIX cyzeit (cr. 23 I'TIK
P®) u paiionnsix cynos (ct. 24 T'TIK PD).
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Cyd, MOXKET paccmaTpuBaTb ux cnop. Tak, cT. 32 [TIK PO onpege-
JIAET, YTO CTOPOHbI MOTYT MO COrMalleHUt0 MmexKay cobolt nsme-
HUTb TEPPUTOPUANbHYIO NOACYAHOCTb ANA AAHHOrO Aena Ao
NPUHATUA €ero CyaoM K CBOemy Npou3BoAcTBY. [oacyAHOCTb,
yCTaHOBNEeHHasA cT. 26, 27 1 30 MK P®, He moKeT bbITb U3MEHE-
Ha cornaweHnem cTopoH. CornacHo cnoXuBlIencs cyaebHom
NPaKTMKe cornacue CTOPOH Ha BbI6Op NOACYAHOCTU MOXKET ObITb
BbIPA’KEHO B OTAE/IbHOM COr/NalleHUM WA B MyHKTe A0rosopa.
BaykHO, 4TO OHO A0/1)KHO YETKO BbIpParkaTb BO/IO CTOPOH, TO €CTb
ABHO YKa3blBaTb Ha CyA, K PAacCMOTPEHWMIO KOTOPOro CTOPOHbI
xoTenn 6bl oTHecCTM crnop. Bbibop noacyaHOCTM CTOPOHAMK MUC-
KoYaeT NpUMeHeHne noJsioxkeHum c1. 28 u 29 MK PP 06 nHom
TeppPUTOPUAIbHOMN NOACYAHOCTH.

Takmm o06pasom, 3aKOHOZATENLCTBO MNpeaycmaTpuBaeT
BO3MOXHOCTb CTOPOH BbI6paTb A/1A PACCMOTPEHUs CropoB
mexay coboi cyn nepBoOM MHCTaHUMW, HO npu 3tom MK PO
YCTAHOB/IEH MPSMOWN 3anpeT Ha M3MEHEHUEe PoAOoBOM WU UC-
KNOYMTENBHOMN NOACYAHOCTU.

Kasanocb 6bl, BbIOOP cyaa makcumanbHO npocT. Ecam ectb
[OrOBOPEHHOCTb CTOPOH O Mepefaye Crnopa Ha PacCMOTpeHue
TOrO WAN MHOTO CyAa, W 3TO COrNaleHne He HapyLlaeT poAaoBYHO
N UCKNIOYUTENIbHYIO MOACYAHOCTb, TO MUCTEL, NoAaeT 3asaB/ieHue
B BblOpaHHbIN cya. OQHAKO Ha NMpPaKTUKe AaHHbIA OYEBUAHbIN
BbIBOA, HE BCErAa NPMHUMAICA Cyaamu.

Jlornka TeppuTopmanbHOM NOACYAHOCTH, 3an0XeHHas B MK
PO, npegycmaTpuBaeT, YTO CyZ MOKET paccmaTpuBaTb A€o
B TOM C/y4yae, ec/in CTOPOHbl UM UX NPABOOTHOLLUEHUSA UMET
CBA3b C ONpeae/ieHHbIM PErMOHOM, B KOTOPOM PACMO/IOMKEH CyA.
Mpn 3ToM GOPManbHO 3aKOHOAATENLCTBO HE COAEPKUT 3anpeTa
Ha BbI6Op N06Oro cyaa NepBon MHCTAHLMK, TONbKO €C/IN 3TO HE
HapyLaeT POAOBYH U UCKOUYNTENbHYIO NOACYAHOCTb.

MpoueccyanbHble 0COBEHHOCTM PACCMOTPEHMA OTAENbHbIX
KaTeropum rpa*k4aHCcKnx aen

B noartsep:kaeHWe 3TOro, B MpaKTUKe CyAOB YKOpPEHWscA
noaxoz, U3NOXeHHbIN B onpeaeneHnn CynebHol Koanernm no
rpakgaHckmm crnopam BepxosHoro cyaa P® ot 06.05.2014
Ne 83-Kr14-2".

B yKaszaHHOM onpeaeneHnun CKasaHo, 4YTo BblbOp noacyn-
HOCTU KOHKPETHOro cyfa He oTBevaeT TpeboBaHMAM 3aKOHO-
[aTeNbCTBa, MOCKO/IbKY MNpPOLLeCCYya/ibHOEe 3aKOHOAATeNbCTBO
CBA3bIBaeT NOACYAHOCTb HE C YKa3aHMEM Ha KOHKPEeTHbIN cya,
a c onpefesieHHbIMW KpUTEPUAMWU ONsA Bblibopa TeppuUTopu-
anbHOM noacyaHoctu. CnepoBaTeNibHO, CTOPOHbI MOTYT onpe-
AeNnTb B COrNalleHnn o Bblbope cyaa He OTAeNbHbIN cya,
a COOTBETCTBYHOLWMA KpUTepuii Ansa Bbibopa cyaa, Hanpumep
CyZ, MO MEeCTy HaxXxOXAEHWA UCTUA UM NO MEeCTy UCMOJIHEHUS
A0roBopa.

1.2 Kputepuun onpeaeneHmna suaa npomssoACcTBa

Mpobnema BMAOB rpa*kAaHCKOro CyAonpom3BOACTBA HE HO-
Ba U UMEET AJINTENbHYIO UCTOPUIO.

Tak, ewe E. B. BaCbKOBCKMI Nuncan O YeTbipex BUAax cyno-
npousBoAcTBa. 1o ero BbIpaXKEHUIO TParKAaHCKUIA npouecc
npeanonaraeT cneayolme NopagKM NPoM3BOACTBA AN B MPAXK-
OAHCKMX Cydax: WCKOBOE CyAonpou3BoACTBO (rpaKaaHCKui
NPOLLeCC B TECHOM CMbIC/IE), OXPaHUTE/IbHOE, KOHKYPCHOE U Cy-
ne6Ho-mexesoe’.

[JOKTPUHa COBETCKOTO rpaKAaHCKOro NpoLLeccyaibHoOro npasa
He MPoBOAMANA PA3AeNeHUA TPAXKLAHCKOro CyA0npoM3BOACTBA Ha

' Onpenenenne CyaeGHON KOITETHH MO TPAXKIAHCKHM CriopaM Bepxos-
Horo cyna P® or 06.05.2014 Ne 83-KI'14-2 // CIIC «Koncynbsrantllnrocy.

? Bacbkosekuii E. B. Yuebuuk rpaxaanckoro nporecca. M. : M3a-o Bp.
bammaxkoseix, 1917. C. 22.
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BuAabl. Tak, M. A. 'ypBuY yTBEpXKaa/, YTO HET OCHOBAHUN AE/INTb
Cy40npon3BOACTBO Ha BMAbI, @ CieayeT roBOpUTb O Mpoueccy-
a/IbHbIX 0COBEHHOCTAX PAaCCMOTPEHUA U Pa3peLleHUsa OTAENbHbIX
KaTeropwit gen’.

MpuHaTble OCHOBLI rpaxKaaHcKoro cygonponssoactesa Coto-
3a CCP u cotosHbix pecnybauk 1961 r. (ganee — OcHoBsbl): He
BK/IKOUNIM KAaTEropUIO «BUAbl MPON3BOACTBAY.

Ucxoas ms atoro, bbin caenaH BbiBoA 0 TOM, YTo B OcHOoBax
NpesyCMOTPEHO TPY BWAA NPOM3BOACTBA .

[JencteoBaswmne Ha TOT MoMeHT ITIK coto3HbIx pecnybamnk
npeaycmaTpmBanM MCKOBOE MPOM3BOACTBO M 0cobble npowus-
BOACTBA. [1pyn 3TOM B HEMCKOBble NPOM3BOACTBA Obln 06besu-
HEeHbl pa3Hble MO CBOEMY XapPaKTepy KaTeropum rpa*kaaHCKux
AeN, NOCKO/IbKY B TEPMUH «0COobble NPON3BOACTBA» BKIAAbIBA-
JIOCb eANHCTBEHHOE 3HAa4YeHne — «NPOU3BOACTBA, OT/INYHbIE OT
NCKOBOTO».

Bnepsble TpM CaMoOCTOATEIbHbIX BMAA NPOM3BOACTBA BblAe-
nnn M. T. ABAIOKOB.

AHanusunpya cynebHyto NpakTMKy, aBTOp OTMeYan, YTo «ob-
palleHMe rpakaaH 3a 3alMTon MOXKET bbITb TPEX BMAOB: UCKO-
Boe TpeboBaHUe, Kasoba Ha AEeNCTBUA aMUHUCTPATUBHBIX Op-
raHOB W A O/I)KHOCTHbIX 1L, 3aABAeHMe 06 ycTaHoBAEHUM 0bCTo-
ATE/IbCTB, UMEIOLLMX I0PUAMYECKOE 3HaYeHMe»” .,

' Typeia M. A. O6 3KOHOMHM HpPOLECCYATbHBIX CPEICTB B COBETCKOM
rpakJaHCKOM cynonpousBozactee. Caparos, 1962. C. 189.

2 06 yreepxennn OCHOB TIPaXIaHCKOro cymompomssoacta Coro3a
CCP u coro3sbix pecniyonuk : 3akon CCCP or 08.12.1961, ¢ u3m. u gom. ot
07.01.1988 // CIIC «Koncynprantlmtocy.

? Cwm., Hanpumep: XKepyomnc W. A. CYIIHOCTb COBETCKOTO TPasKIAHCKO-
ro mpouecca. BunbHioc, 1966.

* ABmioxoB M. I'. Bujbl CyI0NpOM3BOACTB B COBETCKOM IPAKIAHCKOM
npoleccyajibHOM npase // BectHrk MockoBckoro yHuBepcutera. 1956. Ne 2.

MpoueccyanbHble 0COBEHHOCTM PACCMOTPEHMA OTAENbHbIX
KaTeropum rpa*k4aHCcKnx aen

[OKTpMHaNnbHOE onpeaeneHne «BuA NPOU3BOACTBA» MNpes-
noxun . M. Yeyor'.

B cBoto ouepeab A. T. boHHep npuaeprkneaeTca Nogxoaa,
MCXOAA M3 KOTOPOro MpaBoCyAue — 3TO AeATeNbHOCTb cyAa Mo
PAacCMOTPEHUIO U pa3peLleHnto crnopa o npase. YYeHbli nonara-
€T, YTO NpaBoOCyAMe OCYLLECTBAAETCA TONbKO NO AeNaM UCKOBOTO
nponsBoAcTBa. PaccmoTpeHne 60/sblUMHCTBA Aen ocoboro npo-
M3BOACTBA He AB/SAETCA OCYyLeCTBNeHMeM npaBocyaus, wnbo
B TaKMX CNy4Yasx Cy[ He pacCMaTPUBAET CMop O NpaBe M He Nnpu-
MEHAET HOpM npaBa’.

[nckyccna no BOMPOCY O MOHATUM «BUA MPOU3BOACTBA»
N KONMYeCTBe AaHHbIX BUAOB B MPa*kAaHCKOM npouecce BO306-
HOBMAACb B €BA3U C NpuHATHEM ITIK PO 2002 r.

MpumeHNTENBHO K rpaxaaHckomy npoueccy E.N. HocbipeBa
BEPHO OTMeYaeT MOo-NMPeXHemMy OTCYTCTBME «eAUHbIX NOoAX040B
B onpeaeneHnn Koanyecrtsa BMA0B cyaonpomssoactsa. OHoO Ba-
PbUPYETCA B Pa3NNUHbIX COYETAHUAX OT TPEX 40 CEMU»>.

MHTepecHo, uyTo BepxoBHbIn cya Poccuiickoir ®epepaumm
(manee — BC P®) B noctaHoBneHun MneHyma ot 19.12.2003
Ne 23 (pea. ot 23.06.2015) «O cyaebHOM pelieHMn» yKasan Ha
HannMuMe B rpa*kAaHCKOM Mpouecce /Mb TPeX TPaAULMOHHbIX

" Yewor JI. M. TlpoGieMa 3amuThl CYOHEKTUBHBIX MPAaB H HHTEPECOB
B TOPSAIKE HEUCKOBBIX MPOM3BOJCTB COBETCKOrO Ipa){aHCKOro Ipolecca :
aBToped. mucc. ... I-pa rop. Hayk. JI., 1969. C. 18.

* bounep A. T. HekoTopble MpoGNeMbl COLMATHCTHYECKOrO IPABOCY-
nust // Tpynet BFO3U. 1971. T. 17. C. 194.

3 HoceipeBa E. Y. Buabsl coBpeMEHHOTro TpakJAaHCKOrO CYIOMPOU3-
BOJACTBA U MX Kiaccudukamnus / 3aMeTKH O COBPEMEHHOM TI'pakJlaHCKOM
n apOMTpaKHOM TporeccyaibHoM mpase / mox pea. M. K. Tpeymaukosa.
M., 2004. C. 88.
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BMA0B NPOU3BOACTB: MCKOBOrO, 0co0H60ro 1 NponssoacTea no ge-
Nam 13 NyBANYHBIX TPaBOOTHOLLEHWIA ™.

BONbLWMHCTBO aBTOPOB Ha CErogHAWHWN AeHb BblAENAT
yeTblpe BUAA NPOM3BOACTBA, [06aBNAA K TPEM TPaAULMOHHbBIM
NPUKa3HOE NPOU3BOACTBO B KAYECTBE CAMOCTOATENbHOO BUAA .

CyliectByeT U Apyras TOYKa 3peHusA, OCHOBAHHAA Ha onpeae-
NIEHUN KONNYecTBa BUA,0B NPOM3BOACTBA B COOTBETCTBUM CO CT. 22
MK P®. B HacTosilee Bpema AaHHOM CTaTbel YCTaHOBAEHO, YTO
CyAbl PaCCMaTPMBALOT U Pa3peLLAtOT CEMb KaTeropum aen:

1) uckosblie aena;

2) Aena NpuUKasHoro NpounsBoACTBa;

3) aena ocoboro Npom3BOACTBA;

4) pena 06 ocnapuMBaHWWU peLLUeHUI TPeTeMCKUX Cya0B U O
Bblgaye UCNONHUTENBHbIX MCTOB Ha NPUHYAUTENIbHOE UCNONHEe-
HWe peLleHnn TPETENCKUX CYA0B;

5) pena o NpusHaHWK U NPUBEAEHUM B UCMOJTHEHWE PELIEeHUI
MHOCTPAHHbIX CYA0B U MHOCTPAHHbIX apOUTPANKHBIX PELLEHW;

6) nena o6 oKasaHUKN COAENCTBUA TPETEMCKMM CydaM B CNy-
YyasAx, NnpeaycMoTpeHHbIx PeaepanbHbiM 3akoHOM oT 29.12.2015
Ne 382-d3 (pea. or 27.12.2018) «0O6 apbutparke (TpeTerckom
pa3bupaTenbcTse) B Poccuiickoun ¢e,u,epau,mm»3;

7) oena no KopnopaTMBHbIM CMoOpam, CBA3aHHbIM C CO34a-
HUMEM OPUONYECKOTO NNLA, YNPaBNEHMEM WM WM Yy4acTUEM
B IOPUOMYECKOM SILLE, ABNAIOLLEMCA HEKOMMEPYECKOM OpraHu-

' O cyne6broM pemrennn : mocraHosienue Ilnenyma BepxoBHOro cya
P® or 19.12.2003 Ne 23, ¢ u3m. u gom. ot 23.06.2015 // Poccuiickas rasera.
2003. Ne 260.

? Ocoknna I'. JI. Ipaskmanckuii mporiece. Obimas gacts. M., 2003. C. 83-89.

* 06 apGutpaske (Tpereiickom pasbupaTenscTse) B Poccuiickoit denepa-
uun : @enepanbHblil 3akoH oT 29.12.2015 Ne 382-®3, ¢ u3sM. u jgom. OT
27.12.2018 // Poccwuiickas razera. 2015. Ne 297.

MpoueccyanbHble 0CcoHeHHOCTH PaCcCMOTPEHNA OTAE/TbHbBIX

y 11
KaTeropui rpaxaaHCKux gen

3auUmen, 3a UCKNKYEHNEM HEKOMMEPYECKUX OpraHuM3auuii, aena
MO KOPMOPaTMBHbIM CMOPaM KOTOPbIX deaepasibHbiIM 3aKOHOM
(AMK P®) oTHeceHbI K NOACYAHOCTN apbUTPaXKHbIX CyA0B.

foBOpA O KpuUTepuax onpeaeneHus BUAOB NPOU3BOACTB
HeobxoAMMO CKasaTb cneaytouiee.

Pan aBTOpOB noJsiaraeT, YTO KpUTEpUem AeNeHus BUAO0B
NPOWU3BOACTB C/eAyeT CYMTaTb MaATepPUasNbHO-MPaBOBY NpPU-
poay Aen, ABNAKWMXCA NPegMeTOM PAacCMOTPEHUA B MPOU3-
BoacTee’. [lpyr1e yueHble NpegnaratoT B OCHOBY KaaccubuKa-
UMK 6paTb 31E€MEHTbl COCTaBa MPOLECCYaNbHOTO OTHOLIEHUA:
CyObeKT, 06BEKT, COAEpPKAHME TPaXKAAHCKO-NPOLLEeccyaibHOro
OTHOLLIEHMUA®, HEKOTOPbIE aBTOPbl — CIOKHOCTb paccmMaTpuBae-
MOro Aena’, 0cobblit npoueccyanbHbiil pexkum?, Hannumne cob-
CTBEHHOrO crnocoba 3aluTbl NpaBa U HaaMyme obuwmx npouec-
CyanbHbiX OCODEHHOCTEN ANA pPaCCMOTPEHUA Aen AaHHOro
NpOn3BOACTBA’.

HeobxoamMmo nonaratb, YTO KPUTEPUN AENEHUS BUAOB NPO-
N3BOACTB A0/KEH ObITb €AUHbIM U OAHUM, B MPOTUBHOM Cay4vae
HapyLaoTCA NpaBu/ia Hay4yHoM Knaccudukaumm.

' Cm.: Ocokuna I. JI. Tpaxmanckuii nporecc. O6mast gacts. M., 2003.
C. 83.

* T'achapos P. ®., Topmrysos J[. H. TIpoGrems! onpe/ieieH s BHIA rPpax-
JITAHCKOTO CYJONPOM3BOJICTBA: TEOPETUUECKHE OCHOBAHMS M IPAKTHUECKHE
acriexTsl // BectHuk rpaxmanckoro nporecca 2014. Ne 1. C. 61.

? Jazapes C. B. Poccuiickuii rpasIaHCKHii IPOIECC B MOUCKE KPUTEPHSI
JIeTIeHns] TTPOU3BOJCTB Ha Buabl // ITpoGiieMbl Cymornpon3BOACTBa IO JieiaMm,
BO3HHKAIOIIUM M3 MPaKIAHCKUX M aIMUHUCTPATHBHBIX IIPABOOTHOIIECHUH : €0.
CT. IO MaTepuaiaM MexayHap. Hayd.-npakT. koHd. CII0. : M3aar. nom «Ilet-
pormonucy, 2017. C. 375-383.

* AmmdckepoB M. A. BHjisl TpaIaHCKOTO CyIONPOM3BOACTBA M HCIION-
HUTEIbHOE MPou3BoACTBO // T'ocymapctBo u mpaso. 2008. Ne 4. C. 27.

> I'paxaaHckuii mporecc : yueGuuk / mox pea. M. K. Tpeymsukosa. U3
2-e, epepad. u gor. M., 2007. C. 30.
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1.3 CywHOCTb, OCHOBHbIE 4YepTbl U 3Ha4YeHue
rpa*kAaHCcKou npoueccyanbHou ¢popmbl

Moa ¢opmoii B rpakaaHCKOM MNPOLLECCE MOHMMAIOT YCTa-
HOB/IEHHbIA 3aKOHOM MOPAZLOK OTNpaBAeHMA npaBocyausa Mo
rpayka4aHCKMM genam, 0683aTeNIbHOCTb KOTOPOro rapaHTUpoOBaHa
CaHKUMAMM rpaXKkaaHCKMX NPOLLecCyanbHbIX U UHbIX HOPM.

lparkaoaHcKasa npoueccyanbHana ¢dopma cnocobeTsyeT cnpa-
BeA/IMBOMY cyaebHomy pa3bupaTtenbCTBy, NPEnATCTBYET 3aTArm-
BaHWIO paccmoTpeHus gena. OHa onpeaenseT NOpPsAOK OTNpas-
JIeHMA NPaBOCYAMA Ha Ka)KAOM KOHKPETHOM 3Tane U ABUXKEHUe
npoLecca oT CTaMn K CTaAUN B LLE/IOM.

MoaTomy rpakgaHcKas npoueccyanbHas Gopma ecTb «He-
YTO», YTO OT/INYAET rPaKAaHCKOe CyA0NpPOM3BOACTBO OT NMPOU3-
BO/ICTB, OCYLLLECTBAAEMbIX MHbIMWU OpraHamu BNacCTu.

WNTaK, rpa*kaaHCKUI NpoLLEeCC XapaKTepusyeTca caeaytoLin-
MW YepTamu:

— lopuamMyeckas yperyampoBaHHOCTb (HOPMaTUBHOCTL). Mo-
PALOK PAacCMOTPEHUA M paspelleHma rpakAaaHCKUX Aen B cyae
onpeaensetca KoHctutyuueit PO, IMK PO 1 pasnmyHbimm P3;

— 3aKpenneHue B MK PP npoueccyanbHbIX AENCTBUIA BCEX
Y4YaCTHMKOB MpoLecca;

— YHMBEpPCANbHOCTb MpoueccyanbHol GopMbl paccmoTpe-
HUA U paspeLlleHns aen, T. €. OHa NPUMEHAETCA Ha BCEX CTagumaAx
cyaonpousBoAcTBa. Tak, Hanpumep, nNpaBuaa NpeabaB/eHUs
NCKa AeNCTBEHHbI U A/ 3aABUTENE HEUCKOBON dopmbl cyao-
NpPoV3BOACTBA, MPaBMAA PACCMOTPEHMUA AeNa B CyAe NepBoi UH-
CTaHUMWN NPUMEHAITCA U B MPOBEPOYHbIX MHCTaHLUAX;

— CcTporoe cobnwaeHne npoueccyanbHoi ¢opmbl (ycTa-
HoBMeHHbIM [TIK PP nopsagok paccmoTpeHusa gen obsasaTteneH
AN1A BCEX YYACTHMKOB NMpoLuecca M nL, NPUCYTCTBYIOWMX B 3ane
BO Bpems cyaebHoro pasbupartenbcrsa).

MpoueccyanbHble 0CcoHeHHOCTH PaCcCMOTPEHNA OTAE/TbHbBIX

y 13
KaTeEropnnm rpakgaHCKmX gen

NHoraa BblAENAOT U Apyrue 4yepTbl rpa*kAaHCKoM npouec-
CcyanbHOM GOpPMbI, TaKME KaK HENMPEPEKAEMOCTb U CUCTEMHOCTb.

3HaueHMe Xe rpax[aaHCKolM npoueccyasnbHo ¢Gopmbl CO-
CTOUT B CIeAyIOLLEM:

1) obecneymBaeT 3aMHTEPECOBAHHbIM B UCXOA4e Aena CTOpo-
HaM onpegefieHHble NPaBOBble rAapPaHTUN 3aKOHHOCTU paspelle-
HWs cnopa;

2) obecneymBaeT PaBEHCTBO MPOLLECCYyasibHbIX MPaB U Mpo-
LLeccyasibHbiXx 06sa3aHHOCTEN;

3) NOHYKAAeT cyA, NPy PAacCMOTPEHUM Copa O Npase CTPoro
cobntogaTb HOPMbI MATEPMAZIbHOTO M MPOLECcCyalbHOro Npasa,
BbIHOCUTb B CyAebHOM 3acefiaHMM 3aKOHHble U 06OCHOBAHHbIE
pelweHus;

4) ycTaHaB/iMBaeT ToyHoe cobntogeHue nopsaKka paccmoT-
peHus gena.

MpoueccyanbHas Gopma XapaKTepusyeTcs He TONbKO TeMm,
YTO OHa AB/IAETCA OCHOBHbIM OTIMUYUTENbHBIM MPU3HAKOM CYA0-
NPOX3BOACTBA, HO U TEM, YTO OHA HaXOAUTCA B MOCTOSHHOM Pas-
BUTWUW, PE3y/sbTAaTOM KOTOPOro ABWJIOCb MOSIBJIEHWE HOBbIX BW-
0B cyaebHbIX NPOM3BOACTB.

1.4 NpasunbHasa opugmnyeckana Keaanpumkauma
NPaBOOTHOLLEHUN CTOPOH U ee 3HaYeHune

Mpn yTOYHEHUUN Kpyra 0BCTOATENLCTB, UMEKLWNX 3HaYeHue
ANA pena, cyapa onpegenseT XapakTep pUANYECKUX OTHOLe-
HWIA CTOPOH MU HOPMbI NPaBa, KOTOPbIMU 3TN OTHOLLIEHMA PEryau-
pytotca. Ocoboe BHMMaHME A0/IKHO ObiTb 06paLLLEHO HA TOYHYIO
IOPUANYECKYIO KBaNNDUKALMIO CMOPHbIX HOPUANYECKMX OTHOLLE-
HWIA B CNy4YasiX, CXOXKUX C APYIMMU, PETYIMPYEMbBIMU CMEKHbIMU
OTPAC/ASAMU UNN UHCTUTYTAMU OAHOM U TOM Ke OTpac/in npasa:
MMYLLECTBEHHbIX OTHOLIEHUA CYMNpPyroB M TaK Ha3blBaeMbIX
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baKTUYECKMX CyNpyroB; OTHOLIEHW, BO3HMKAOLWMX B PaMKax 4,0-
roBopa O COBMECTHOMN AeATeNIbHOCTM, OTHOWEHWUN MO KpeauT-
HbIM gOroBopam 1 T. n. OnpeaeneHne 3aKOHa U CNOPHOro maTe-
PUaNbHOro MPaBOOTHOLWIEHMA B CTaguM MOATOTOBKWU Aena K cy-
AebHoMy pa3bupaTenbCcTBy HOCUT NMpeaBapUTENbHbIN XapaKTep
B TOM CMbIC/IE, YTO OKOHYATE/bHbIW BbIBOZ, CyZ BrNpaBe CAenaTtb
JIlLb B COBELLATEIbHON KOMHAaTe NpU BbIHECEHUM PELUEHUA.

B n. 3 noctaHoBneHua lNneHyma BepxoBHoro cyaa PP ot
19 pekabpsa 2003 r. Ne 23 (pea. ot 23.06.2015) «O cygebHoOm
pelweHnn» obOCHOBaHHbIM pelleHue cnenyeT NpusHaBaTb TO-
raa, «Korga umetowme 3HayeHuve ana gena GakTbl NoaTBEPKAE-
Hbl MCCNEAO0BAHHbIMU CYAOM A0Ka3aTenbCTBaMM, yAOBAETBOPSA-
toWMMKn TpeboBaHMAM 3aKOHA 06 MX OTHOCMMOCTM U [ONYCTU-
MOCTU, UNN OBCTOATENBCTBAMMW, HE HYXKAAIOWMMUCSA B AOKa3bl-
BaHuM (cT. 55, 59-61, 67 MK Pd), a TaKKe TOraa, Koraa pelue-
HWE COAEPKUT NcYepnbiBatoLWwMe BbIBOAbI CyAa, BbiTEKatowme us
YCTaHOBNEHHbIX GpaKTOBY.

CywHOCTb M Ha3Ha4YeHWe NPaBOBOM KBannduKaumMm Hanbo-
Nlee TOYHO BbIpaXKaeTcA 4Yepe3 onpeaesieHMe ee B KayecTse
IOPUAMYECKOM OLLEHKM BCEM COBOKYMHOCTM paKkTUYeckux obcrosn-
TeNbCTB Aena’.

B LOKTpUHE BblAENAOT: 1) HOPMbI, NPUMEHAEMbIE K OTHOLLE-
HUAM CTOPOH, Ha OCHOBE KOTOPbIX BbIHOCUTCA WHAMBUAYA/IbHO-
KOHKpPEeTHOe npegnucaHue; 2) HopMbl, KOTOPbIE UMEIOT BCMOMOTa-
Te/IbHOe 3HaYeHWe ANA paspeLleHus 4aHHOro Aesla B TOM CMbICAE,
YTO Ha OCHOBAHWUM UX BbIBOAATCA MPOMEIKYTOYHbIE CYXKAEHUS, 0bY-
C/0BAMBalOWIME AaNbHENLLINIA X0 npoLuecca KBanndukaumm.,

[elictBnA no ycTaHOB/IEHUIO (aKTUYECKUX 0OCTOATEeNbCTB
n BblIbOPY MPaBOBOM HOPMbl HE pas3rpaHUYeHbl BO BPEMEHM,

! Anexcees C. C. O6uras tTeopus npasa. B 2-x T. M. : FOpux. nur., 1982.
T. 2. C. 340.

MpoueccyanbHble 0CcoHeHHOCTH PaCcCMOTPEHNA OTAE/TbHbBIX

y 15
KaTeEropnnm rpakgaHCKmX gen

OCYLLECTBNAIOTCA MapannenbHo. CBA3YHOWMM 3BEHOM MeEXAY
3TUMM ABYMA NOTMYECKMMU CTaAUAMM ABNAETCA KBaAUDUKALUS.
PaccmaTpvBaemasa B3aMMOCBA3b OTPAXKaeTcA B CTPYKType npo-
uecca KBannduKaumm, COCTOALWEro M3 TPEX OCHOBHbIX 3TaMoB:
1) aHann3a YCTAaHOBNEHHbIX (AKTUYECKUX 0O6CTOATENbCTB AENa,
XapaKTEPU3YIOWMNX UX MNPU3HAKK; 2) onpeneneHusa MnpaBoBOM
HOPMbI, MNPeAYyCMATPUBAIOLWLEN MPU3HAKM KBaAMbUUMPYyEMOro
cnyyas; 3) ycTaHOBNEHMA COOTBETCTBUA MPWU3HAKOB KBa/MOULU-
pPyemoro cay4yas u onpeaeneHHblXx HOPMATUBHbIX NPU3HaKoB. Mo-
CKONbKY topuamnyeckan KBannduKaLma OCyLLeCTBAAETCA B PaMKax
NoAroTOBUTENIbHOIO 3Tana MNPaBOMPUMEHEHMA, KOTOPbIA HOCUT
Mo3HaBaTe/IbHbIA XapaKTep, OHa npeacTasBaseT coboi npouecc
NMO3HAHWUA Kak HOPMaTUBHOW NPaBOBOI OCHOBbI GPAaKTUUYECKOWN MH-
dopmaumm, Tak U camoin GpakTUYECKon MHPOpMaLNK, UMEIOLLEN
CBOMM pe3ynbTaTOM BbIBOZ O TOM, 4TO M3bpaHHaA NpaBoBas
HOPMa perynpyeT AaHHOoe OBLLECTBEHHOE OTHOLLEHME .

Mpwn HenpaBUAbHON OPUAMYECKON KBATNPUKaALMKN PaKTMYe-
CKMX B3aMMOOTHOLLEHUIM CTOPOH Cya, MPUMEHAET, Hanpumep,
HOPMbI FPaXAaHCKOro NpaBa K NMPAaBOOTHOLIEHUAM, peryanpye-
MbIM CEMEMHbIM 33aKOHOAATeNbCTBOM. ITO YacTO MMeeT MecTo
npu pasgene MMyLECcTBa rpaxaaH, NpoXXusawowmux B Opake,
a nocne pacToprkeHma 6paka — B TeueHne ANTENbHOTo BPEMEHM
COBMECTHO.

Mpwn 3TOM HenpasBu/ibHOE TO/IKOBAaHME 3aKOHA CYAOM MMeeT
MECTO B TeX C/yyasx, Korga cyg npumeHaetr Heobxoammbin 3a-
KOH, HO MPW 3TOM M3-3a HENPABUIbHOTO TO/IKOBAHUA ero cogep-
KaHMA M cmbicna (Hanpumep, BCNeACTBME PaACLUMPUTENBHOTO
WUAN OrPaHUYUTENIbHOTO TOJIKOBAHUSA) AenaeT OWMOOYHbIN Bbi-
BOZ O MpaBax M 06A3aHHOCTAX CTOPOH. BbiHECEHME 3aKOHHbIX,

" Anexcees C. C. IIpobnembl Teopun mpasa. B 2-x T. CBepIioBCK :
Csepai. topun. ue-T, 1973. T. 2. C. 262.
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0D60OCHOBaHHbIX peLlleHUn BO3MOXKHO JIMLLb NpU CTPOrom cobio-
AEHUM HOPM MpPOoLLeCcCyaibHOro npasa.

Takum obpasom, opuanyeckas Keanndukauma npoHmUsbIBa-
€T BeCb MPaBOMNPUMEHUTEIbHbIN Npouecc U ABnAeTca Heobxo-
AVMON MPeAnoCbIIKON ANA BbIHECEHUS 3aKOHHOTO M 060CHO-
BAHHOIO peLleHus.

KoHTponbHbie BONpPOCHI

1. Kakumun cyaamm obuwein opucamKLmMm paccmaTpuBaloTca
rpaXkaaHCcKMe gena no nepBon MHCTaHUUKN?

2. Kakue nonoxeHua MK PP npegycmoTtpeHbl ana npaBuib-
HOro onpeaeneHna Hagnexallero cyaa NepBon MHCTaHLMK?

3. Mo obwemy npasuay, B KAKOM cya NPeabABAAETCA UCK?

4. Kakue Buabl NoAcyAHOCTU U3MEHUTb HEJb3A HU MPU Ka-
KMx obcToATenbcTBax?

5. [aliTe NoHATME «BUJ NMPOU3BOACTBAY.

6. HasoBuTe OCHOBHblE KpUTEPUU AEeNeHuA BUOOB MPOm3-
BOACTB.

7. YTo noHMmaeTcAa nog rparkAaHCKOM npoueccyanbHoM
dopmoir?

8. Ha3oBUTe OCHOBHOE 3HayeHWe rpakAaHCKoM npoLeccy-
aNbHOM dopMbl.

9. MNMouyemy npaBuabHaA OpUaMYecKas KBanudukauma npa-
BOOTHOLLEHUIN AB/AETCA HEObXoAMMOM NPeanoCbIIKON ANs Bbl-
HeceHMA 3aKOHHOTo M 060CHOBAHHOIO peLleHnA?

17

FMABA 2. CyaebHoe paccmoTpeHue gen,
CBA3AHHbIX C NPUMEHEHUEeM CEMENHOTrO
3aKOHOAaTeNbCTBA

2.1 OcobeHHOCTM onpegeneHna NOACYAHOCTH
CNopoB O pacTop}keHun bpaka, pasgene UMyLLECTBA,
B3bICKAHUWN A/IMMEHTOB, onpeaeneHn mecra
}UTeNbCcTBa pebeHKa

K aenam, BO3HMKAWOWMM U3 CEMENHbIX NMPaBOOTHOLLEHUN,
OTHOCATCA CNOpPbI, CBA3AHHbIE C:

1) UHCTUTYTOM Bpaka (aena o pacTop:keHun bpaka, o Npwu-
3HaHUK bOpaka HeaeucTBUTEeNIbHbIM, 00 ycTaHOB/EeHUM ¢aKTa
HaXOMAEHWA B rpaxaaHckom bpake’);

2) cOBMEeCTHOW COBCTBEHHOCTbIO CYMpyros (Hanpumep, o pas-
[leNe COBMECTHO HaXKMTOro MMyLLLEeCTBa);

3) aAMMeHTHbIMM 0653aTeNbcTBaMM (Hanpumep, O B3biCKa-
HUW aIMMEHTOB Ha COAEpP}KaHMe HECOBEPLUEHHOIETHUX AeTeN);

4) npoucxoxKaeHnem geteit (Hanpumep, 06 ycTaHOBAEHUU
OTLLOBCTBa (MaTepuHCTBA);

5) BocnuTaHmMem aetein (Hanpumep, o6 onpeaeneHnn mecra
KUTEeNbCTBA pebeHKa Mpu pasaenbHOM MNPOXKMBAHUWU poauTe-
Nen, 0 TNWEHNN POAMUTENbCKUX NpPaB).

! DakT HAXOXKICHUS B TPAKIAHCKOM OpaKe MOXKET ObITh YCTAHOBIICH,
€CJIM OTHONIEHHS CYIIECTBOBAIU 10 MpHHATHS YKa3a [Ipesununyma BepxoBHo-
ro Cosera CCCP ot 08.07.1944 (pen. ot 07.05.1986) «O06 yBenuyeHU! rocy-
JTAPCTBEHHOM MOMOIIHA OEPEMEHHBIM JKEHIITMHAM, MHOTOJETHBIM M OJJMHOKHM
MaTepsiM, YCUIIEHUH OXPaHbl MATEPUHCTBA M JETCTBA, 00 YCTAHOBJICHUHU BBIC-
el CTEreHu OTIUYUS — 3BaHUS «MaTh-TepOUHS» U YUPSKIACHUH OpJcHA
«MarepuHckas crnaBay u Menanu «Menans MmarepuHcTBay. Haxoknenue
B TPaXXIAHCKOM Opake MOoCiie MPUHSATHUS BBIIIEHA3BAHHOTO YKa3a HE HMeEeT
FOPHUMIECKOrO 3HAUEHUSI.
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Mo obwemy npasuay Takue Aena paccMaTpMBaloTCs Mo npa-
BMNAM WMCKOBOro npoussoactea. Cnepyert ckasaTb, YTO B3bICKa-
HWE a/IMMEHTOB MOMKET NMPOU3BOAUTLCA B PaMKax MPUKasHOro
npoussoacTtsa (cT. 122 MK P®), a yctaHoBNeHMe $HaKTOB OTLOB-
CTBa Y NPU3HaHMA OTLOBCTBa — 0COHOro Npon3BoACTBa.

Hanbonbliyto CNOXKHOCTL Ha MPaKTUKe NpeacTaBaseT ABa
BOMPOCA: O pa3rpaHMYEHUN POAOBON MOACYAHOCTM AeN O pac-
TOPXKEHUM BpaKa MeXAy MUPOBbIMU CYAbAMM U PANOHHBIMMU
cyaamum u o6 onpeaeneHun TeppuTopuasibHOW MNOACYLHOCTM
(obwer nnn UcKkNUUTENbHOK) Aen no cnopam O pasgene He-
ABUKMMOIO UMYLLECTBA MEXY CYynpyramu.

Mo cmbicny cT. 23 MK PO KpuTepuAMM pasrpaHMyeHma noa-
CYAHOCTU MMUPOBbIX CyAeih U PaMoHHbIX CyZOB SABAAKTCA LEHa
MCKa 1 XapaKTep crnopa.

YTO Kacaetcs TeppuTOpUANIbHOW NOACYAHOCTM Aen O pac-
TOPXKEHUM 6paka, TO K HUM MpUMeHATcA oblime npasuna,
a TaKXe npaBuao o6 anbTepHaTUBHOW MOACYAHOCTU (COrnacHo
cT. 28-29 MK P®), o porosopHon noacyaHoctu (cT. 32 MK PO)
M NpaBuao o0 noacyaHocTu no ceasu gen (ct. 31 MK PP).

MHbIMK choBamun onpeaeneHne podosoli nodcyoHocmu Aen
O PacTOP*KEHUM BpaKa BbIrAAUT CieAyoWmMm 06 pasom.

MupoBomy cyabe Aena JaHHOW KaTeropmm NoAcyAHbl B TOM
cnyyae, ecnu:

— B WCKe 3aABNEHO TO/IbKO OAHO TpeboBaHWe — O pacTop-
XeHun b6paka;

— €eC/IM KpoMe 3aAB/IEHHOro B UCKe TpeboBaHMA O pacTop-
XeHnn bpaka, 3aAaBeHO U gpyroe TpeboBaHMe, CBA3AaHHOE C ce-
MENHbIMW MPaBOOTHOLLIEHUAMWU (Hanpumep, O B3bICKAHUU CO-
[ePrKaH1A), 33 HEKOTOPbIMU WCKAYEHUAMM, NPAMO Npeay-
CMOTPEHHbIMW 3aKOHOM M BNEKYLLMMM Nepeaady gena Ha pac-
CMOTPEHME PAaNOHHOrO cyaa:

MpoueccyanbHble 0COBEHHOCTN PACCMOTPEHMSA OTAEAbHbIX

y 19
KaTeEropnnm rpakgaHCKmX gen

— 06 OorpaHuYyeHUn, NNLLIEHUM MaATEPU UM OTUA POAMU-
TE/IbCKUX NPaB;

— 06 ocnapvBaHMM UK NOATBEPKAEHUM OTLOBCTBA;

— 0 BblbOpe MmecTa KUTeNbCTBA AeTel;

— [pyrue cnopbl o AeTax;

— €eC/IN B UCKe 3aABNEHO He TO/NbKO TpeboBaHWe O pactop-
XeHnn bpaka, HO 1 0 pa3aesie COBMECTHOM COBCTBEHHOCTU, NP
3TOM LEeHa CMOpPHOM COBCTBEHHOCTU, NoAseXKallen pasgeny, He
npesbiwaeT 50 Tbic. pyb.

TeppumopuanbHas no0cyOHOCMb [efia O PaCTOPXKeHUU
6paKka MOXKeT bbITb:

— OCHOBHOM — corsiacHo cT. 28 MK P® mnck o pactopxeHumn
b6paka O0/IKeH OblTb NpeabsaBAEH UCTLOM MO MECTy MPOXKMBaA-
HUA OTBETYMKA;

— aNbTepPHATMBHOW, YTO NpeanoaaraeT BO3MOMHOCTb UCTLA
caoenatb BbIOOpP MeXKAY HECKONIbKMMU cyaebHbIMU opraHamu,
cornacHo 4. 3—4 ct. 29 IMK PO;

— [0roBOPHOM — peyb UAET O NPesoCTaBNEHHOM Cyrnpyram
npase M3MeHUTb MOACYAHOCTb MO COM/MALIEHUIO MeXKAy cobou
(ct. 32 MK P®). CornaweHne Hy»HO COCTaBUTb B MUCbMEHHOM
dopme 1 nogatb B CyZ BMECTE C UCKOBbIM 3asBAeHueM. EanH-
CTBEHHOE YC/I0BME: CYMNpPYrn-CTOPOHbI BNPaBe M3MEHUTb TOIbKO
TEPPUTOPMANBLHYIO NOACYAHOCTb, HO HE POLOBYIO;

— NoACYAHOCTbIO MO CBA3M Aes, NpeaycmoTpeHHom cT. 31
MK P®. JaHHOe npaBmaO pacnpoCTpPaHAETCA Ha UCKOBble Tpe-
60BaHWUsA, 3anBNEHHble AN OAHOBPEMEHHOro M COBMECTHOrO
paccMOTpeHUA ¢ TpeboBaHUAMM O pacTop:KeHun bpaka. Hanpu-
Mep, ec/in TpeboBaHUE O pasaesnie XKUI0N HEABUMKUMOCTU MEXK-
[y KEHOMN U MyXKeM 3aAB/IeHO OIHUM U3 CYNpyros K Apyromy Bo
BCTPEYHOM WCKE MO Ae/ly O PACTOP)KEHUM CynpyyKecTBa, OHO
[AOJI)KHO PacCMaTpUBaTLCA TEM Ke CYAOM, KOTOPbIA NPUHAN
nepBOHaYa/ibHOE A4eN0 K NPOU3BOACTBY.
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MuWpOoBOM Cyaba MOXKET paccMaTpuBaTb Ae/la O pacTopiKe-
HUM BpaKa, U KOTopble He CBA3aHbl C paspelleHMem Cropos
O HecoBepLUEHHbIX AeTAX. Bce ocTanbHble gena paccmaTpusatoT
PaMoHHbIE Cyapl.

Heobxoanmo OTMETUTb, €C/IN 3aAB/IEHHAA B UCKE CTOMMOCTb
COBMECTHOW CODCTBEHHOCTM ABHO HE COOTBETCTBYET €€ PbIHOY-
HOW CTOMMOCTM, TO B 3TOM C/ly4ae LEHY MCKa OnpeaenunT CyA.
Ecnm cypn, yCTaHOBUT, UTO LieHA MCKA YMbILWAEHHO UAW HEYMblLU-
JIEHHO 3aHMXKeHa, UCKOBOE 3asB/ieHMe byAeT BO3BPALLEHO UCTLY
B CBA3WN C HEMoACyAHOCTbIO (C BO3MOMKHOCTbIO MOBTOPHOIO 06-
PaLLEHNA C UCKOM B PalOHHbIN cyAd) B COOTBETCTBMM € N. 2 4. 1
cT. 135 MK P®.

PallOHHbIM Cy40M PaccMaTpMBAlOTCA Aena O pa3Boae, ecu
O[IHOBPEMEHHO C TpeboBaHMEM O PacTopKeHUU Gpaka 3anBne-
Hbl TPebOBaHUA:

— O pasgene COBMECTHOW Cynpy*Keckol cobCcTBEHHOCTH,
€C/l1 ee CTOMMOCTb Bbliwwe 50 Tbic. pyb.;

— O paspelieHnn Ccnopos, CBA3AHHbLIX C COBMECTHbIMMU
HEeCcoBepLUEHHONETHUMM AETbMU.

MckoBble 3asBNEHMA O pasBoAe MOAAIOTCA NO MECTYy KU-
TEeNbCTBA OTBETYMKA, YTO NpeaycmoTpeHo cT. 28 MK PO. Obuwee
NPaBWIO O NOACYAHOCTM AENCTBYET HE3ABMCUMMO OT TOTO, KUBYT
Cynpyrm BMecTe MAU pasaenbHo, oba XOTAT pasBecTUCb MM
TO/IbKO OAMH CYNpyr HacTanmBaeT Ha Pa3BoAe.

B ucknouMTeNnbHBIX Cyyanax 3akoH (cT. 29 MK P®) npeno-
CTaBAsieT MUCTLY BO3MOXHOCTb BblbOpa TEppUTOPUANbHOW MoAa-
CYZIHOCTM, HaNpUmep:

— €C/IM MeCTO NMPOXKMBAHMA OTBETYMKA HE N3BECTHO;

— €eCNM OAHOBPEMEHHO C pPa3BOAOM WCTel, NPOCUT CyA
YCTaHOBWTb OTLOBCTBO, B3bICKATb a/IMMEHTDI;

— ecnuv uctel, boneH, BCAeACTBME YEro HE MOXKET NOCETUTb
CYA, MO MECTY XMTEeNbCTBA OTBETUMKA;
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— €C/IN C UCTLOM MPOXKMBAKOT HECOBEPLLUEHHO/IETHUE AEeTH
(He obasatenbHO — ob6UIME C OTBETYMKOM AE€TM, HO U AeTu OT
npeablaywmnx 6pakos, onekaemble, NPUEMHbIE AN YCbIHOBAEH-
Hble AeTW), YTO TaKKe HaKnaAblBaeT Ha Hero onpeaeneHHble
orpaHuMyYeHns 1 nos3sonsieT obpallaTbCa B cyd No cCO6CTBEHHOMY
MECTY KUTENbCTBA.

Ewe oanH BuA TeppMTOpPUaNbHON NOACYAHOCTU — 002080p-
HasA (cornacHo cT. 32 MK P®) — no3BonaeT cynpyram-CTOpoHam
[LOrOBOPUTLCSA O MECTe PAacCMOTPEeHUs bpakopasBoAHOro Aena.

Hanunune geteir B Bo3pacTte A0 18 net — 310 06CTOATENLCTBO,
WCKAoYatoLLLee BO3MOXKHOCTb pa3eoga vepes 3AIC. PactoprHyTb
6pak, umes eTei, MOXKHO TONIbKO B cyae.

Hanuune unum otcyTcTBME CNOPOB O AETAX — NPUHLMUNNA/b-
HbI MOMEHT MpU OonpeaesieHMn NoACYAHOCTU Aena O pacTop-
XeHnn 6paka c 4eTbmu.

MupoBOW cyabAa pacCMaTPUBAET AeNa O Pa3BOAE MEXAY CY-
npyramu c AeTbMMU, €CIN BCE BOMPOCbI, CBA3AHHblE C AETbMMU,
paspeLleHbl Cynpyramm B MMPHOM W OTOBOPHOM NOPAIKE.

B 3aKOHe HeT NPAMOro yKasaHuaA Ha TO, YTO K MCKOBOMY 3a-
ABNEHUI0 06A3aTe/IbHO AO0NKHO NpuUAaratbCA MUCbMEHHOE CO-
rnaweHme o aetax. Kak npaBuno, AOCTaTOYHO YKas3aTb B MCKO-
BOM 3asiB/IEHUM CBEAEHUA O COBMECTHbIX HECOBEPLUEHHONETHUX
netax (d. U. 0., paty, MecTo poXKAEeHUA) M yKasaTb, YTO CMOpPbI
0 AeTAX OTCYTCTBYIOT. TakKMm 06pasom, eciu cynpyru AoCTUTAU
cornacua ycTHo, 3TO He byaeT npenAaATcTBUEM ANA PACCMOTPEHMUA
Aena MMpPoBbIM Cyabeir.

Ho B xoze cyaebHoro pasbupartenbcTBa cyf AOXKEH yCTa-
HOBWTb, AENCTBUTENIbHO 1N CYNPYrN AOCTUTAX COTr/lacus Mo BCEM
BOMpPOCAM, CBA3aHHbIM C AeTbMU. ECn cNOpOoB HeT, cyA BbIHOCUT
peweHune. Ecan cnop BO3HUKAET, A0 A0MKHO bbiTb NepeaaHo
B PaNOHHbIN cya.
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MwnpoBoMy CyZibeé MOXHO NOAATb UCK O PA3BOAE:

— C NPUIOXKEHUEM MUCbMEHHOTO POAUTENLCKOTO Corna-
LEeHUSs;

— 6e3 NpuIoXKeHUA MUCbMEHHOIo POAUTENIbCKOrO Corna-
LIeHus.

K noacypHOCTM palloOHHOrO cyAa OTHOCATCA Aena O pa3Boge
MeXay cynpyramu-poauTensimm, ecam B xoae 6pakopasBogHOro
npouecca BO3HMKaeT crnop:

— rAe, C KEM M3 PasBoOAALLMXCA poautenei bynet Xutb
HEeCOBEpPLUEHHONETHNIM pebeHoK;

— B KakoOM MnopAaKe poauTesnb, KOTOPbIA MUBET OTAE/bHO
oT pebeHKa, MOXKeT peasn3oBaTb PoauTebCKME MpaBa Ha BOC-
nuTaHune, obLLEHNE, y4aCTME B }KU3HU pebeHKa;

— YCTpaHeHWe NPensTCTBUIA B peanusalnn POAUTESIbCKUX
npas, NpaB y4acTua B BOCNUTAHMN pebeHKa poauTtenem, apyru-
MU BJIN3KMMK POACTBEHHUKAMMU;

— BOCCTaHOBJIEHWE, OrPaHUYEHUNE, INLLIEHNE POAUTENIbCKUX
npas;

— ocnapuBaHue Uan NpusHaHWe OTLOBCTBA;

— Apyrue crnopsil.

Mpn onpegeneHnn TeppuUTOPUANbBHOM NOACYAHOCTM Aen
O PacTOP)KEHUM BGpaKa C HECOBEPLUEHHONETHUMU AeTbMU Ael-
cTByeT obLliee NpaBMAO — NOAaya MCKa B CyA MO MECTY XKUTenb-
CTBa Cynpyra-oTBeTYMKa.

Ecnn cynpyrn pasBogAatca no B3aMMHOMY COI/1acuio, HO U3-
33 HaMuYMA HECOBEPLUEHHOJIETHUX AeTel BbIHYXKAEHbI AenaTtb
3TO B CyAebOHOM MOpPsiAKE, OHM MOTYT CaMK onpeaennTb, KTo 13
HMUX CTAHET UCTLOM, a KTO — OTBETYMKOM, M NoAaBaTb UCK B TOT
CyA, TEppUTOpPUANbHOE pacnonoxeHne kotoporo 6onee yaobHo.

Ho, cornacHo 4. 3 1 4 ct. 29 MK P®, npu Hannummn aetein
B BO3pacTte maagwe 18 net y cynpyra-uctua noAsnAeTca BO3-
MOXHOCTb Bblbopa cyaebHoro opraHa (anbTepHaTUBHaA Noa-
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CYAHOCTb). UcTel, MOXKeT NoaaTb UCK B CyA, PAcMONOXKEHHbIM MO
CBOEMY MECTY NPOXKMBAHUA, B CNEAYIOLNX CNYYaAAX:

— €eC/IN C UCKOBbIMU TpeboBaHMAMM O pa3BoOAEe 3aABAAOTCA
TpeboBaHMA O B3bICKAHWMM ANIMMEHTOB, NOATBEPKAEHMA OTLOB-
ctBa (4. 3 cT. 29 MK PO);

— MpOXKMBAHME BMECTe C AeTbMMW, He gocTurummu 18 net
(4. 4 cT. 29 ITIK).

B npoponkeHMe paccMOTPeHUsA BOMPOCA O PasrpaHUYeHUn
POAOBON NOACYAHOCTU MeXAY MWMPOBLIMU CYAbAMMU U PANOH-
HbIMM CyZaMu MO Aenam, BO3HUKAKWMM U3 CEMEWNHbIX NPaBo-
OTHOLWEHUN, cnesyetT OTMETUTb, YTO COMNAaCHO Pa3bACHEHUAM
noctaHosneHua MneHyma BepxoBHoro cyaa PP K cnopam o ge-
TAX OTHOCATCA COPbI, CBA3aHHbIE C BOCMUTaHWeM geTeit’. B co-
OTBETCTBUM C N. 1 K cnopam, CBA3AHHbIM C BOCMUTAaHUEM LEeTeN,
OTHOCATCA, HANPUMep, CNOPbl O MECTe XUTenbcTBa pebeHKka npu
pa3aenbHOM MPOXKMBaHUKM poauteneint (n. 3 ct. 65 CK PD); 06
OCYLLECTB/IEHUN POAUTENLCKUX MPaB poAUTENeM, NPOKMBaAtO-
WMM OTAENbHO OT pebeHKa (M. 2 cT. 66 CK P®); 06 ycTpaHeHuu
NpPensaTcTBMN K 0bLLeHNIO ¢ pebeHKom ero 61M3KNX PoACTBEHHMU-
KoB (n. 3 cT. 67 CK P®) n ap.

2.2 CocTaB 1L, y4acTBylOwWMe B Aene no genam,
BO3HUKAIOLMM U3 CEMENHbIX NPaBOOTHOLLUEHUM
MpaBuibHOE onpeaeneHne npouUeccyasibHOro MnoJIoXeHUA

KOHKPETHOro y4yacTHWKa cyaebHoro pasbupaTenbcTBa ABAAETCSA
BaXKHbIM.

' O npuMeHeHMM CylaMH 3aKOHONATENLCTBA NPH PA3PELICHUH CIIOPOB,
CBSI3aHHBIX C BOCIUTaHWEM JeTel : mocTaHoBIeHHe [lneHyma BepxoBHOro
cyna PO or 27.05.1998 Ne 10, ¢ u3m. u mom. ot 26.12.2017 // CIIC «Koncyins-
taHTlImrocy.
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Ho Kpyr 3Tux nu, B 3aKOHOAATE/IbHbBIX aKTaX HE OYepUEH.

Kak BepHO 3ameTunn HeKoTopble MNpoLEeccyanucTbl, npa-
BM/IbHOE OnpeseneHne NPoLeccyaibHOro NONOXKEHUA OCHOBHbIX
YYACTHMKOB Mpouecca Mo CeMEWHbIM Aenam MmeeT 60/bluoe
TEOpPEeTMYECKOe M NMpPaKTUYEeCKoe 3HayeHue, TaK KaK OT Hero 3a-
BUCUT 06bEM NMpoLEeccyasibHbIX NpaB U 06A3aHHOCTEN BbilleyKa-
3aHHbIX Anu’.

lMpu paccmompeHuu u paspeweHuu 0esa O PAcmMopxceHuU
6paKa nuuamu, yyactsyrowmmmn B gene, byayt aBnaTbca cnepy-
toLLME YHACTHUKM.

MUcTeu, — oanH 13 cynpyros, OTBETYUK — BTopol cynpyr. C uc-
KOM O pacTop)eHun bpaka BnpasBe obpaTuTbcA cynpyr, He A0-
CTUTWLINIM 18 NEeT, TaK KaK Mo 3aKOHY OH MOJIHOCTbIO Aeecnocob-
Hbi (n. 2 cT. 21 TK P®). [leecnocobHOCTb TaKXkKe coxpaHAeTca
N Npu pactopkeHnn bpaka Ao poctmkeHua 18 net. OT nmeHun
HegeecnocobHOro cynpyra MCK O pacTopeHuu Hpaka nopaet
onekyH. /lnuo, orpaHn4yeHHoe B geecnocobHOCTM, BONPOC O pac-
TOpXKeHUN Bpaka CTaBUT CAaMOCTOATE/NbHO.

NcK o pacTop:keHnn bpaKa TakKe Bnpase NoAaTb M NPOKYPOP.

lMpu paccmompeHuu u paspeweHuu 0en o pasodese cos-
MeCmMHO HAXUmoz20 UMywecmea cyrnpy2o8 NNUAMMU, Y4acTBYHO-
WwMmm B gene, byayT ABNATLCA CeAyrolme YH4aCTHUKN.

MyHKT 3 cT. 24 CK P® npeaycmoTpeHo NpaBuao O Hepomny-
CTUMOCTU pa3gena MMyLLecTBa Ccynpyros B 6paKopa3BogHOM
npouecce, ecm cnop 0 HeM 3aTparMBaeT NpaBa TPETbUX UL, He
PacnpoCTPaHAETCA HA CNyYau pasgena BKAaA0B, BHECEHHbIX CY-
npyramm B KpeawuTHble OpraHM3auum 3a cyeT obLmx [40XOA0B,
HE3aBMCMMO OT TOTO, HA MMA KOTO M3 CYNpPYyroB BHECEHbI AEHEX-

' Cm., manp.: Msanosa C. A. CyzeGHble CIIOPHI O IpaBe HA BOCIMTAHUE
nereil. M. : FOpunuueckas nuteparypa, 1974. 168 c.
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Hble CpeACTBa, NMOCKOJ/IbKY NpW pasgesie TakUX BKAaZLOB Mpasa
6aHKOB MO0 UHbIX KPeaUTHbIX OPraHn3aLMii He 3aTparMBatoTcs.

Mpy paccCMOTPEHUU CyAaMM CMIOPOB O Pasgenie mexay Ccy-
npyramm O0/ITOB MO KpeauTHbIM A0roBOopam, pasaene umylie-
CTBa, AB/IAIOLLErocA NpegMeTom 3as0ra (MNoTeku), cyaam B obs-
3aTe/IbHOM MOpsAAKEe HAONEXUT NMPUBJIEKATb K y4yacTUio B aene
B KauyecTBe TPETbUX /INL, HE 3asABAAIOLMX CAMOCTOATENbHbIX
TpeboBaHMN, KPeANTOPOB ObIBLLMX CYNpPyroB U 3ai0rogepraTe-
el noanexKallero pasaeny MMyLLLecTBa.

TpeboBaHMA nociefHUX PACCMATPUBAKOTCA  COBMECTHO
C TpeboBaHMAMM O pasaene MMYLLECTBA MeXAY Cynpyramu.

OHM, MOryT BCTYNWUTb B AeN0 B 11060 MOMEHT, HauMHasA Cco
CTaAuuM NOAroTOBKU rPa*KAaHCKOro gena K cyaebHomy pasbupa-
TENbCTBY U BMJIOTb 4O MOMEHTa BbIHECEHUA PELUeHUsA Mo AaH-
Homy geny. TpeTbM iMua, 3aABAAOWME CaMOCTOATE/NbHbIE Tpe-
6oBaHMA (Hanpumep, COBepLIEHHONETHME AeTM) Ha npeameT
cnopa, obnaaatoT NpaBaMm UCTLA, HO TaKOBbIMU He ABAAKOTCS,
TaK KaK MX MHTepecbl MPOTUBOPEYaT MHTEPEeCam UCTLA.

Mpu paccmompeHuu u paspeweHuu 0esa 0 83bICKAHUU anu-
MeHmMo8 NNUAMM, y4acTBYOWUMKN B Aene, byayT ABNATbCA Cne-
AYIOLLME YHACTHUKM.

MpaBom Ha NpeabsB/lieHWE UCKA O B3bICKAHWMM A/IMMEHTOB
Ha HecoBepLIEHHONETHUX AeTel 06/1a4atoT:

1) poautenu (ycbiHoBUTENN) pebeHKa, ONeKyH, NOMNeYnTens,
a TakKe npuemHble pogutenu (ct. 153 CK PO);

2) npeacTaBUTeNU OETCKMX BOCMMUTATE/NIbHLIX YYPEKAEHUN,
NIeYebHbIX YUYpEeXAEHUN, YUYpPeKOeHUN CcouManbHOM 3alUTbI
HacefieHMA U APYrMX aHa/IOTMYHbIX YYPEXKAEHMIA, B KOTOPbIE MO-
melleH pebeHOK, ocTaBwuMica 6e3 noneyeHua poauTenen
(cT. 147 CK P®);

3) npwn OTCYTCTBUM COrNalleHus poauTenei ob ynnarte aMMeH-
TOB, MPU He NPefoCTaBNEHUN COAEPKAHNA HECOBEPLUEHHONETHUM
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AETAM U He NpeabaB/leHUN UCKa B Cy TpeboBaHMeE O B3bICKaHUU
a/IMMEHTOB K poguTensm (O4HOMY U3 HUX) MOXKET bbiTb Npeab-
AB/IEHO OPraHOM oneku u noneunTenbctsa (n. 3 c1. 80 CK PO);

4) npokypop. MNMpu 3TOM cneayet UMeTb B BUAY, YTO 3anB/e-
HWe B 3aLLMUTYy NMPaB M 3aKOHHbIX MHTEPECOB, B TOM YUC/IE UMY-
LLLeCTBEHHOMO XapaKTepa, B YaCTHOCTU a/IMMEHTOB, MOXKET ObITb
noAaHo NpPoKypopom (4. 1 cT. 45 MK P®P). B 3asB1€HUN NPOKY-
popa B Cy4 AONKHO COAep:KaTbcA 0BOCHOBAHME HEBO3MOMKHO-
CTM NPeAbABNEHUA UCKA rPaXKaaHUHOM (4. 3 cT. 131 MK POD).

lMpu paccmompeHuu u paspeweHuu oesa 06 ycmaHoeneHuu
omuyoscmea u ocobeHHOCMU ycmMaHo8saeHUA cyoOom (paKkmos
0myo8CcMea U NPU3HAHUA OMU08CM8EA NNLAMM, Y4aCTBYHOLLMMMU
B Aene, byayT ABNATLCA CNeAyIoLLME YHACTHUKMN.

Nck 06 ycTaHOB/IEHMM OTLOBCTBA HanpaB/ieH HAa yCTaHOB/e-
HUE POAUTENbCKMX MPABOOTHOLWEHUA MeXay pebeHKoM U ero
npeanonaraembiM OTLOM, YK/IOHAKLWMMCA OT A06p0oBOJIbHOM
perncrpaunm otuoscTBa B opraHax 3AIC. YyacTHMKOM CMOPHOro
NPaBOOTHOLWEHMA BbICTynaeT pebeHoK. MIMeHHO ero uHTepec
3alMLAeTca B MICKOBOM MPOM3BOACTBE, peO6EHOK 3aHMMAET no-
NOXKEeHWe nctua.

CmepTb (pebeHKa uam oTua) B Nepuos pacCMOTpeHUs aena
NPMBOAMT K NMpeKpalleHnto NpoM3BOACTBA MO Aeny B COOTBET-
cTBuM c ab63. 7 cT1. 220 MK PO,

Nnua, npeabasasAloLWMe B CyA MCKOBOE 3asB/IEHME, KaK npa-
BM0, BbICTYNalOT B PO/ NPeAcTaBUTENA pebeHKa, 33 UCKtoYe-
HMEM CNyyasn, ecin C UICKOM 06 YyCTaHOB/IEHMW OTLLOBCTBA obpa-
TUICA HEenocpeacTBEHHO npeanosiaraembllii oTel. B cooTtBeT-
cTBum co cT. 49 CK P® npasom Ha obpauleHune B cya obnagaet
OAVH 13 poauTenei pebeHka. Kak npaBu/io, 3To maTb pebeHkKa,
AENCTBYIOLLAA HA NpaBax 3aKOHHOTO NpeacTaBUTeN .

MpaBom TpeboBaTb YCTAHOB/NEHMA OTLOBCTBA HageNeHbl
TaK)Ke OMeKyH Wau noneuymTenb pebeHka AMbo NNLUO, Ha UXKLU-
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BEHWU KOTOPOro HaxoAmuTca pebeHoK, a Takke cam pebeHoK no-
CNe JOCTUXKEHUS UM COBEPLUEHHOIETHA.

Ecnn maTb pebeHKa He A0CTUIIa COBEPLUEHHO/IETHA, TO OHA
BCE PaBHO BMNpaBe NpeabABUTb UCK 06 YCTaHOBNEHUMN OTLLOBCTBA
no goctuKeHuu eto 14 net (n. 3 c1. 62 CK POD).

Moaaya UCKOBOro 3asBlEHUA 00 YCTaHOB/NEHMM OTLLOBCTBA
INUOM, He 06/1aJat0LWMM TaKMM NMPaBoOM, BIeYeT 33 OO0 BO3-
BPaLLEHME WCKOBOrO 3aABJEHWS MO OCHOBAHWAM, MpeayCcMoT-
peHHbIM N. 4 4. 1 cT. 135 MK PO.

B cootBeTcTBMM C [locTaHoBNeHUMem [lneHyma BepxoBHOro
cyga PO ot 26.12.2017 Ne 56 «O npumeHeHUM Cygamm 3aKOHO-
AaTeNbCTBa NPU PACCMOTPEHUM AeN, CBA3AHHbIX CO B3bICKAHMEM
a/IMMEHTOB»' NPK PacCMOTPEHUM UCKa 06 YCTaHOBNEHMM OTLLOB-
CTBa B OTHOWEHUM pebeHKa, OTLOM KOTOPOro 3HAYMTCA KOH-
KpeTHoe nnuo (n. 1 n 2 c1. 51 CK P®), oHO A0/KHO ObITb NpU-
B/IEYEHO CYA0M K y4yacTUIO B AeJle, TaK KaK B C/lyvae yao0BAeTBO-
peHuns 3aaBfeHHbIX TpeboBaHWI NpexHue cBegeHuA ob oTue
[OMKHbI BbITb UCKNKOYEHBI (aHHY/IMPOBAHbI) U3 aKTOBOW 3anuncu
0 POXAeHun pebeHKa.

B cnyyae ecnu geno o6 ycTtaHOBJIEHUM OTLLOBCTBA BO3OYK-
AeHOo no TpeboBaHMIO NMUa, cunTatoLLero cebs oTuom pebeHkKa,
TO UMEHHO 3TO /INLO 3aHMMAET B MPOLLECCE MONOXKEHME UCTLA.
YTO KacaeTcAa OTBETYMKA MO 3TOMy TpeboBaHMIO, TO UM B CUY
yyacTMa B CMOPHOM MaTepuasibHO-NPaBOBOM OTHOLUEHUMU Bbl-
cTynaet pebeHok.

Hdena 06 yctaHoBNAeHMN daKTa NPU3HAHMA OTLLOBCTBA OTHO-
cATCA K genam ocoboro npomssoactsa (n. 4 4. 2 c1. 264 MK PO).

1
O mpUMEHEHHH CyJaMH 3aKOHOAATEeNbCTBA TPH PACCMOTPEHHH [EI,
CBSI3aHHBIX CO B3bICKAaHHEM ATMMEHTOB : mocTtaHoBieHue [lnenyma BepxoBHo-
ro cyna P® or 26.12.2017 Ne 56 // CTIC «Koncynsrantllmocy.
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lMpu paccmompeHuu u paspeweHuu 0en 06 ycbiHOBAEHUU
(yOouyepeHuu) pebeHKa nuuamu, yyacTsyrowumu B aene, byayt
ABNATLCA C/leflyoLIME YHAaCTHUKN.

3asBneHMe 06 YCbIHOBMEHUU WU ypo4vepeHun (aanee —
yCbiHOBNEHUE) pebeHKa nofaeTca B PalOHHbIMA cyd Mo MecTy
MUTEeNbCTBA (HaxoxKaeHus) ycblHoBAAemoro pebeHka (4. 1
cT. 269 MK PO).

B xome noarotoBkuM gena K cyaebHomy pasbupartenbcrsy
cyAaba 06A3bIBAaeT OpraHbl ONEKU U MoneynTenbcTBa Mo MecTy
XUTenbcTBa (HaxoXkaeHuaA) ycbiHOBAAemoro pebeHka npeacra-
BUTb B CyZ 3ak/atoyeHne o6 060CHOBAHHOCTM U O COOTBETCTBUU
YCbIHOBNEHWUS MHTEPECaM YCbIHOBAEMOro pebeHka.

3asBneHMe 06 yCTAaHOB/NEHWUW YCbIHOBNEHUs pebeHKa cya
paccmaTtpuBaeT ¢ 06s3aTeNbHbIM y4acTMEM CaMMUX YCbIHOBUTE-
nen (ycblHoBUTeNs), NpeacTaBUTeNA OpraHa OMEKU U noneyu-
TeNbCTBA, MPOKYpOpa, pebeHKa, AOCTUILEero Bo3pacTa YeTblpHa-
AUATV N1eT, @ B He0O6X04MMbIX Cy4asax K y4aCTMIO B paccmoTpe-
HUM 3aAB/IEHUA CYyA MOXET NpuBfedb poauTenein (poaurtens)
ycbiHOBNsSieMOro pebeHKa, ApYrnx 3anHTEPECOBAHHbIX UL, U Ca-
Moro pebeHKa B BO3pacTe OT AeCATM A0 YeTbipHaAuaTV neT
(cT. 273 [TIK PO).

B cT1. 127 CK P® copepKUTCA nepeydeHb nuu, KOTopble He
MOTYT 6bITb YCbIHOBUTENAMM.

TakKe n1ua, He cocTosiLMe mexXay coboin B bpaKke, He moryT
COBMECTHO YCbIHOBUTb OZHOTO M TOrO *Ke pebeHKa.

2.3 OcobeHHOCTM O0Ka3biBaHUA U pacnpegeneHme
06A3aHHOCTEN NO A,0Ka3bIBaHUIO

B pamkax HacTosuwero naparpada HeobxoAMmoO pPaccmoT-
peTb 0COBEHHOCTM A0Ka3biBaHMA, @ TaKKe Te A0Ka3aTe/bCTBa,
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KoTopble byayT npeaocTaBneHbl MO Ae/NaM, BO3HWKAKOWMM U3
cemMelHbIX NPaBOOTHOLLEHWA.

1. OcobeHHOCMU O0KA3bIBAHUSA 0 0e/aM O PACMOPHEHUU
bpaka.

B npegmeT A0OKa3bIBaHWUA BXOAMUT YCTAaHOB/IEHME C/leAyoWmMX
dakKToB:

1) 6pak;

2) B3aMMHOE coriacue Cynpyros Ha pacTopeHune bpaka;

3) Hannume (oTcyTCTBUE) OBLIMX, HE AOCTUTLLUX COBEPLLEH-
Ho/leTUA pebeHKa (aeTen);

4) yKNOHEHWE OAHOro M3 CYMpPYyroB OT pacTopyKeHua bpaka
B 3AlCe (npw oTcyTCTBUK OeTelt);

5) HEBO3MOXKHOCTb AaNbHElLero COBMECTHOrO MpPOoXuBa-
HUWA CYNPYroB 1 COXPaHEHMA CEMbM.

Opyrve $akTbl BKAOYAOTCA B NpeaMeT [O0KasbiBaHMA B 3a-
BMCUMMOCTW OT KOHKPETHbIX 06CTOATENLCTB Aena.

MpMmepHbIV NepedyeHb 06CTOATENbCTB, CBUAETENbCTBY HOLLMX
06 OTCYTCTBMW BO3MOMHOCTM AajibHEMLIEero COBMECTHOro npo-
YKMBaAHMA CYNpPYros U COXPaHEHUA CEMbMU, CIeYHOLINIA:

1) 3noynotpebneHne oaHUM M3 CYNpyros CNUPTHbIMMU HaNUT-
KaMM MU Hamume 3a601eBaHNA XPOHMUYECKMM aIKOTO/IM3MOM;

2) oTCyTCTBUE MEXKAY Cynpyramu 6IM3KUX OTHOLLEHUIA;

3) pa3genbHOe MPOXKMBaAHME CYMpPYyroB B TEYEHWE OUTENb-
HOro nep1oaa;

4) ocyaeHune cynpyra K nAuvweHunio cesobogbl Ha CPOK A0
TPEX NeT BKAOYUTENBHO U Ap.

Mpu pacnpeaeneHnn obA3aHHOCTEN MO A0KA3bIBAHUIO NpU-
meHseTcA cT. 56 MK PO.

HeobxoanmbiMK f0Ka3aTeNbCTBAMU ByayT ABNATLCA, B Nep-
BYlO ouyepenp, pPa3HoobpasHble NMUCbMEHHblE [A0KAa3aTe/bCTBa
(cBnpeTtenbctBO 0 perucTpaumm 6paka), 06BACHEHMA CTOPOH,
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CBMAETENIbCKME MOKasaHuA (cocepen, apysen u T. 4.), a TaKxKe
ayamo- u BUAeo3anucu.

2. OcobeHHOCmu 00Ka3bI8AHUA MO 0enam O pasdesne cos-
MeCMHO HaMUmoao UMyu,ecmaea cyrnpyaos.

3aKOHOM YCTaHOBNEHA NPEe3yMNLMA, COracHO KOTOPOW BCe,
4yTO NpMobpeteHo B nepuos bpaKa, cuMTaeTcs COBMECTHOMN cob-
CTBEHHOCTbO cynpyros (n. 1 ct. 34 CK P®), echn He AoKasaHo
WHoe. Ecnu cTopoHa nonaraeT, YTo MMYLLEeCTBO OTHOCUTCA K 06-
wen cobCTBEHHOCTM CynpyroB, TO OHa A0/IKHA NpeacTaBUTb 4,0-
KasaTenbCTBa TOrO, YTO OHO Obl/I0 NpnobpeTteHo B nepuog 6pa-
Ka. CTOpOHa, yTBEp’KAaloLWas, YTo 3TO ee JIMYHOe MMYLLECTBO,
9TO [0/1)KHA [,0Ka3aThb.

B npegmeT A0Ka3biBaHMA BKAOYAKOTCA Caeaytolme obcros-
TeNbCTBA:

1) HaxoXaeHe CTOPOH B 3aperMcTpupoBaHHOM Hpake u ne-
puoa HaxoxaeHuaA B bpake (Mn npeKpalleHne bpaka);

2) KaKoe MMYLLECTBO A0/IKHO BK/OYATLCA B pa3gen;

3) Hannume HGpayHOro A0roBOpa UK COrNalleHns o pasgene
MMyLLECTBA M Ap.

Ob6na3aTenbHbIM K BbIACHEHWUIO CYAOM SBAAETCA BOMPOC
O TOM, KaKOW pPeXMM YCTaHOBNEH B OTHOLEHWUM COBMECTHO
Ha)XMTOro MMyLLECTBa (3aKOHHbIN MU A0roBOPHbLIN). 9TO 0bCTO-
ATENbCTBO A0/IKHO BbIACHATLCA CYA0M, AaXKe eC/u Cynpyru Ha
Hero He ccblnatoTca. B cBAsum ¢ atum B n. 15 noctaHoBneHuA lMNne-
Hyma BepxoBHoro cyaa P® o1 05.11.1998 Ne 15 pa3bsAcHEHO, 4To
€c/iM 6payHbIM AOrOBOPOM M3MEHEH YCTAaHOBJIEHHbIN 3aKOHOM
PEXNUM COBMECTHOM CODOCTBEHHOCTU, TO CyAy MPWU paspelleHumn
cropa o pasgene MMyLLEeCTBa CyrnpyroB HeobxoAuMMoO PyKOBOA-
CTBOBATbCA YC/IOBUSAMM TAaKOro A0OroBopa.

YTO Kacaetca A0Ka3aTenbCTs, TO K HAM OTHOCATCA, Hanpumep
KOMUs CBUAETENbCTBA O pPerucTpaumm (pactopykeHun) 6paka.
Hannuve vmyluectsa, NoANENKALLEro pasaeny mMexay cynpyramu,
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NOATBEPXKAAETCA MUCbMEHHbIMW [0Ka3aTeNbCTBAMM (Hanpumep,
Pa3/IMYHbBIMM MPABOYCTAHAB/IMBAOWMMM AOKYMEHTAMM).

TaK)Ke CTOpPOHbl B KayecTBe [0Ka3aTeNbCTB MNpPeaoCTaBAAOT
CBMAETENIbCKME NOKa3aHMA B MMCbMEHHOM BUAE, @ TaKKe C BUAEO-
3anucu u potorpadmm NOMeLLEHWU, Fae HaXOAATCA CNOPHbIE BELLM.

3. OcobeHHOoCcmu OOKa3bI8AHUA MO 0€naM O B3bICKAHUU
aauMeHmos.

0653aHHOCTb A,0KA3bIBAaTb Ha/IMUME 3TUX 0OCTOATENLCTB B UX
B3aMMOCBA3M BO3/1araetcsa Ha uctua. B yactHoctn, moryTt GbiTb
npeacTaBAeHbl A0Ka3aTeNbCTBA TOrO, YTO OTBETYMK BO3parKan
OTHOCUTENIbHO 3aKNOYEeHUs cornaweHuns ob ynnate aMMeHTOB,
ywen 13 Aoma M Ha Bce Npocbbbl OKasbiBaTb MaTepPUANbHYIO NO-
MOLLb — OTBEYaN OTKa3oM, CKpbiBas CBOe MecCTo npebbiBaHus,
WCTOYHWKM M pasmep AO0XOA0B U T. M.

Kak pas3bAcHeHO B NocTaHoBAeHWMM [lneHyma BepxoBHoro
cyga PO ot 26.12.2017 Ne 56 «O npumeHeHUM Cygamm 3aKOHO-
AaTeNbCTBa NPU PACCMOTPEHUN AeN, CBA3AHHbIX CO B3bICKAHMEM
a/IMMEHTOBY», €CNMU OAHOBPEMEHHO C MCKOM 06 yCTaHOBAEHWUU
OTLLOBCTBA NpeabsaBaeHo TpeboBaHMe O B3bICKAHUM a/IMMEHTOB,
B C/yYyae y[O0BNeTBOPEHMA MCKAa 06 yCTAaHOBMEHWM OTLLOBCTBA
A/IMMEHTbI NPUCYKAAKTCA CO AHS NPeabAB/EHMA UCKA, KaK M Mo
BCEM Zi€/1aM O B3bICKAaHUW a/IMMEHTOB.

MpegmeTom [0Ka3blBaHMA MO OAHHOM KaTeropuu aen Ae-
nAaTCA:

1) HannuMe PoAUTENLCKUX OTHOLLUEHUA MENKAY OTBETYMKOM
M HeCcoBepLIEHHONETHUM pebeHKoM;

2) HecoBepLueHHoNeTUe pebeHKa;

3) oTcyTCTBUME COrNalLEHUs;

4) He npeaoCTaBNEHNE AEHEKHOIO COAEPKAHMA.

Ecnun 3asaBneHbl TpeboOBaHUA O B3bICKAHUWM aIMMEHTOB B TBEp-
[0V LleHEeXKHOM CymMe, B NpeamMeT A0Ka3blBaHWUA A0MNOAHUTENbHO
BK/ItOYAOTCA 06CTOATENBCTBA, NPU HA/IMYMMU KOTOPbLIX aIMMEHTbI
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MOTyT ObITb MPUCYKAEHbI MMEHHO B TBEpPAOM CyMMe, a He
B MPOLLEHTHOM OTHOLLEHWUW K 3apaboTKy.

Mpw pacnpeaeneHnn ob6a3aHHOCTEN NO AOKA3bIBAHMIO UCTEL,
[lOKa3biBaeT ¢GaKTbl He NpPeAoCTaBNeHUs COAEPMKAHUA, Poam-
TeNIbCKYy0 CBA3b. ECn 3anaBNeH UCK 06 yBeNMYEHUM AN YMEHb-
LUIEHUN CYMM, Ha UCTLLE NeXuT 06s3aHHOCTb A0Ka3aTb Heobxo-
AMMOCTb TaKOro yBennyeHus (ymeHblieHuna). OTBETUMK [0Ka3bI-
BaeT npenocTaB/eHNe cogepkaHusa. Hanpumep, Bo3paxkaa oT-
HOCUTE/IbHO YA0BNETBOPEHUSA MCKA, OH MOXKET NpeacTaBuUTb Co-
rnaweHuve ob yniate aIMMeHTOB.

4. OcobeHHOCMU O0KA3bIBAHUSA Mo 0esnam 06 ycmaHosAeHuu
omuyoscmea u ocobeHHOCMU ycmMaHo8/aeHUA cyoOomM (aKkmos
omuyoecmea u rnpu3HaHUA omyoecmea.

MpeameT [O0KasblBAaHUA MO TAaKMM Aenam BKAOYaeT ¢aKT
NPOUCXOoXKAeHUA pebeHKa OT KOHKpeTHoro auua (otua). B oTHO-
weHnn aeten, poamsmxca ao 01.03.1996, cyn AONKEH PyKO-
BoACTBOBaTLCA Y. 2 cT. 48 KobC PCHCP, yunTbiBasA Npu ycTaHoOB-
JIEHUU OTLLOBCTBA OOCTOATENbCTBA, XapaKTepuaytowme cynpyKe-
CKue OTHoLeHUA 6e3 perncTpaumm bpaka. B oTHOLIEHUW aeTen,
poamslimxca 01.03.1996 n nocne aTon Aathl, cyd NPUHUMAET BO
BHMMaHue ntobble [0Ka3aTeNbCTBa, HO KOTOPble [A0CTOBEPHO
noATBEP:KAAIT NpoucxoXKaeHue pebeHka (cT. 49 CK PO, nocra-
HoBneHue MneHyma BepxosHoro cyga PO ot 25.10.1996 Ne 9 «O
npumeHeHnn cygamm CemenHoro Kogekca Poccuiickon depe-
pauum Npu PaccMOTPEHUU aen 06 YyCTaHOBNEHMM OTLOBCTBA U O
B3bICKAHUM aNMMeHTOB»). [pM MoJaye MCKOBOrO 3asBlEHUA
cnepyeT NPUKNAAbIBAaTb NMUCbMEHHbIE A0Ka3aTeNbCTBa Caenyto-
lmMe HeobxoaMmble A0OKasaTenbcTBa. HeobxoanMmo cKkasatb, UYTO
B OT/INYME OT CBUAETE/NIbCTBA O POXKAEHUU pebeHKa B aKTOBOWM
3anMcu copepkatca cBegeHus o6 OCHOBaHMAX pPerMcTpauun
poXaeHuA pebeHKa. ITO MO3BOJIAET MPABUALHO ONPeaenvTb
npeameTa crnopa U COCTaBa N1LL, y4acTBYHOLWMX B NpoLecce.
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WNTak, ucTew npeactaBiseT O0KA3aTesbCTBa, NOATBEPXKAaA-
lolLME NpoUcCXoXKaeHue pebeHKa oT oTBeTuMKa. OTBETYMK — O0-
Ka3aTe/bCTBa, NOATBEPKAAOWME Er0 BO3PAKEHMA NPOTUB UCKA,
onpoBeprarLwme AoKasaTeIbcTBa UCTLA.

CTOpOHbI MOTYT 3aABUTb XOA4ATaNCTBO 06 OKa3aHUM MM CO-
AENCTBUA B COOMpPAHUM [0Ka3aTeNbCTB, a TaKXKe MPOCUTb Cyn,
Ha3HaYMTb KCNEepTU3Yy.

[aHHble 0O COBMECTHOM MPOXKMBAHUW U BeAeHUM 0bLLero
X03ACTBa MaTepblo pebeHKa M OTBETYMKOM, UX 3ab60Ta 0 pebeH-
Ka B BUAE COAEPKaHMA M BOCMUTAHUA, NPU3HAHUE OTBETYMKOM
pebeHKa CBOMM He yTpauyMBaloT 4,0Ka3aTe/IbCTBEHHOIO 3HAYEeHUA
N B OTHOLIEHUM aeTelt, poauslumxca nocse 01.03.1996.

KoHTponbHble BONpPOCHI

1. Kakme pena OTHOCATCA K AesiamM, BO3HMKAKLWMM U3 ce-
MEMHbIX MPaBOOTHOLLEHUI?

2. Mo npaBuiam KakuMx BMAOB NPOU3BOACTB pacCMaTpuBa-
0TCA Ae/1a, BOSHUKAOLWME U3 CEMENHbIX MPaBOOTHOLIEHWUIA?

3. KaKoi moxeT bbITb TEppUTOPUaIbHan NOACYAHOCTb Aena
O PacTOpP*KeHUM bpaKa?

4. PaccmaTpuBaeT I MUPOBOM CyabA Aena O pa3Bode MexKay
Ccynpyramu C AeTbMW, €C/IN BCE BOMPOCbI, CBA3aHHblE C AETbMMU,
paspelueHbl cynpyramm B MMPHOM M OrOBOPHOM Nopsiake?

5. B npeameTt AOKa3blBaHUA NO genam O pasgene cCoBMecCT-
HO HaXXUTOTO MMYLLECTBA CYNpPYros, Kakue BK/oYatoTca obcrosn-
TenbcTBa?

6. B npeameT A0KasbiBaHMA NO genam 06 yCTaHOB/IEHUM OT-
LOBCTBa U OCOBEHHOCTM YCTaHOBNEHUA CyaoM (PaKTOB OTLLOBCTBA
M NPU3HAHWSA OTLLOBCTBA, KaKne BKJIIOYaOTCA 06CTOATEIbCTBA?

7. B npegmeTt AOKasblBaHWA NO AeslaM O B3bICKAHUWU anu-
MEHTOB, KaKue BKJtoYatoTca obcToaTenbeTea?
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FNMABA 3. PaccmoTpeHue TpyAao0BbIX CNOPOB
B cyae. [lena o BOCCTaHOB/AEHUM Ha paboTe

3.1 CpoKu paccmoTpeHusa TPYAOBbIX Aen B cyaax

B Tpygosom Koaekce Poccuinckom CIJe,Ll,epau,vm1 (nanee — TK
P®) rn. 60 1 61 noceALEHbl NOPALKY PACCMOTPEHUSA TPYAOBbIX
cnopos.. TpyaoBsble cnopbl (Y4ale BCEro, MHAMBUAYaA/bHbIE TPY-
[I0Bble CNOPbI) PaccMaTpMBaloT CyAbl 06LLEN OPUCAUKLMN.

MoHATME WMHAMBMAYANbHOIO TPYAOBOrO Cropa 3aKPensieHo
B CT. 381 TK PO®.

MwupoBble CyabM PacCMATPUBAlOT BCe Ae/ia, BO3HMKatowme
M3 TPYAOBbIX MPaBOOTHOLIEHWI B KayecTBe cyda MNepBON MH-
CTAHLMMW, 3@ UCKNOYEHMEM Aen O BOCCTaHOBAEHWM Ha pabote
M Oen o paspelleHUn KONNEKTUBHbIX TPYAOBbIX cnopoB. Heob-
XOAMMO OTMETUTb, YTO MO AeNaM O BOCCTaHOBJIEHUM Ha paboTte
y4yacTve Npokypopa asasetca obsasaTesibHbIM Ha tobon cTaanu
npouecca, B TOM YMCAe U Ha CTaguu npeaBapuTenbHoro cyaeb-
HOro 3acefaHus’.

3anABNeHUA No 3aluUTe TPYAOBbIX MpPaB paccmMmaTpuBaloTcA
cygamu obueit iopucamkumm B obLiem nopaake, pernameHTu-
poBaHHOM Y. 1 cT. 154 [TIK PO.

[nsa Tpy[oBbIX CNOPOB, CBA3AHHbLIX C BOCCTAHOB/EHMEM Ha
pabote 4. 2 c1. 154 ITIK P® npegycmaTpuBaeT MeCAYHbIA CPOK
pPaccMOTpeHMa Aena, Tak Kak He3aKoHHOe YBOJIbHEHWE — OAHO
M3 CaMbIX Cepbe3HbIX HapyLleHWN TPYyAOoBbIX NpaB pPabOTHMKA,
B TOM YMC/€ ero KOHCTUTYLLMOHHOTO NpaBa Ha TPyA.

' Tpynosoii konexc Poccuiickoii deneparmu ot 30.12.2001 Ne 197-D3,
¢ m3M. H Jom. ot 16.12.2019 // Poccuiickas razera. 2001. Ne 256.

% 0630p cynebHoit mpakTHKn BepxosHoro cyma Poccuiickoii deepariu
Ne 2 (2019) or 17.07.2019 // CTIC «Koncynsrantllnrocy.
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He cTtouT 3a6biBaTb M 0 TOM, YTO cyaebHOEe pelleHne TaKKe
MMEET CBOM CPOKM BCTYMEHUA B 3aKOHHYI0 cuay. CornacHo MK
P®, oH cocTaBnAeT 1 mecsl CO AHA M3rOTOBJEHUA MOTUBUPO-
BAHHOTrO peLUeHUs, 3a UCKIOYEHUEM C/ly4aeB, NPeayCMOTPEH-
HbIX CT. 211 ITIK PO,

Mo cnopam, cBA3aHHbLIM C HEBbINATOM 3apaboTHOM NAaThl,
y paboTHMKa ecTb NpaBo Ha obpalleHne c 3aAB/IEHNEM O Bblgadye
cyaebHoro npukasa. [laHHoe 3asB/fieHMe NOoAAeTcs B MUPOBOW
CYA W A0/IKHO BbITb PACCMOTPEHO B NATUAHEBHbIV CPOK.

B cnyyae ecnu cynebHoe pelieHne byaeTr obrkanoBaHo, TO
anennsauMoHHan anoba byaeT paccmaTpmuBaTbCA elle B TeYeHne
AByx mecsues (cT. 327.2 MK PO).

B oTHOWeHUM cyaebHOro npmnKasa AeUCTBYEeT MHAa HOpMa.
OTBETYMK BMNpaBe NogaTbh BO3paKEeHWEe Ha BbIHECEHHbI Npu-
Ka3 M 3as8BUTb O €r0 OTMEHe, Ha 3TO 3aKOHOAATENbCTBO OTBO-
AUT OecATb AHEeN C MOMEHTa MOJIyYeHUs OTBETYMKOM KOMUM
npuKasa (ct. 128 MK P®). NMocne oTmeHbl NpuMKasa 3aaBUTENb
BrNpaBe 06pPaTUTLCA C aHANIOTMYHbIMK TPebOBaHUAMM B NOPAL-
K& MCKOBOro npomussoactsa. CpoKM pacCMOTPEHMUA TPyAOoBOro
cnopa B CyAe B TaKOM C/lyvae cocTaBaAlT ob603HayYeHHble ABa
MecsLa, 338 UCK/IIOYEHMEM MCKOBbLIX 3asiB/IEHUIA, paccmaTpuBa-
€MbIX MUPOBbIMWU CyAbSMU, UM 3aKOH OTBOAMT Ha BblHECEHME
peweHua oguH mecsad,

HeobxogmMmo otmeTuTb, 4TO CT. 6.1 MK P® npeaycmatpum-
BAeT, YTO MPOLLEeCC CyA0NPOM3BOACTBA A0/KeEH OblTb OCYyLLECTB-
JIeH B pa3yMHble CPOKU. [laHHaA cTaTbA NpeayCcMaTpPUBAET NPaBo
y4yacTHMKa cyaebHoro npouecca obpaTUTbCA C 3anaBAeHUEM 06
YCKOPEHUU PacCMOTPEHUA Aefla, Hanpumep, ecnn AAuTenbHoe
BpeMmA 3aAB/IEHNE HE PacCMaTPMBANOCh CyaoM. ITo obpalyeHue
[AOJIKHO BbITb PaccMOTpPeHOo npeaceaaTenem cya B NATUAHEB-
HbIM CPOK.



36 M. 4. UWikyposa, E. A. puHb

3.2 flena no cnopam 06 onnate Tpyaa paboTHuKoB

MopsafoK paccMOTPeHUs TPYAOBbIX cnopoB 06 onaate TpyAa
perynnpyetca He ToNbko TK P®. MyHKTbl 54-59 nocTtaHoB/eHUA
MneHyma BepxoBHoro cyga P® «O npumeHeHuun cygamu Poc-
cuinckon Pepepaunmn TpygoBoro Kogekca Poccuiickoin depepa-
uuu» ot 17.03.2004 Ne 2 (peg. ot 24.11.2015)" takxe onpege-
NAET UX NopPAA0K PACCMOTPEHUS.

OnnaTta Tpyaa (Mnu 3apaboTHana nnata paboTHUKA) — BO3Ha-
rpa*kgeHue 3a Tpya B 3aBUCUMOCTU OT KBasndukaumm paboTHu-
Ka, CNOXHOCTU, KONMYECTBA, KayecTBa M YC/I0BUIA BbINOIHAEMOM
PaboTbl, @ TaKKe KOMMEHCAaLMOHHbIE U CTUMYIUPYLOLLME BbINAa-
bl (cT. 129 TK P®).

He ctouT 3abbiBaTh, YTO B cyaebHOM NpaKTUKe BCTpeYatoTcs
Cnopbl, BO3HUKalOLWWME B CBA3U C BbINAATON paboTHUKY 3apaboT-
HOM NnaTbl B HE AEeHEXKHOM dopme.

Mpy paccMoTpPeHUMn cropa, BOSHUKLIEro B CBA3WN C OTKAa3OM
paboTozatens BbINAATUTb PAOOTHMKY AEHEXHYIO KOMMEHCALMIo
33 HapylleHue CpoKa Kakux-nmbo BbinnaT (Hanpumep, 3apaboT-
HOM NnaTbl, oNiaTbl OTNYCKAa U ApP.) B COOTBETCTBMM €O cT. 236 TK
P®, BnpaBe y40BNETBOPUTL UCK HE3AaBUCUMMO OT BUHbI paboTtosa-
TeNA B 3aJePXKKe BbINAaTbl YKa3aHHbIX CYMM.

3a HapyleHne CPOKOB BbiM/aTbl 3apaboTHOM NiaTbl A0MK-
HOCTHble NMLa OpraHM3aumnii moryt 6biTb NpMBAEYEHbI K agMu-
HUCTPaTMBHOM (cT. 5.27 KoAlN P®) 1 yronoBHOM OTBETCTBEHHOCTH
(cT. 145.1 YK P®).

KonneKTMBHbIM 40roBOPOM MM TPYAOBbIM 4OrOBOPOM MO-
XeT ObITb onpeaeneH pasmep NPOLEHTOB, NOANEKALLMIN ynnaTe

"o npuMmeHennu cyiamu Poccuiickoit ®enepanuu TpynoBoro kojekca
Poccuiickoii ®enepauuu : nocranosnenue [lnenyma BepxosHoro cyna P® or
17.03.2004 Ne 2 // Poccwuiickas razera. 2006. Ne 297.
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paboTtogaTtenem B CBA3W C 33aZlePXKKOWM BbiNaatbl 3apaboTHOM
naaTel AMBGO MHbIX BbINAAT, NpuYMTatoWwmxca paboTHuky. Cya,
B 3TOM C/Ay4yae, UCYUCAAET CYMMY [EHEXHOM KOMMeHcaumu
C Y4ETOM 3TOro pasmepa Npu yCA0BUK, YTO OH HE HUXKE YCTAHOB-
NleHHoro cT. 236 TK PO.

OCHOBaHMA UM MOPAAOK BbINAATbl BbIXOAHOrO nocobus
YyBOJIbHAEMOMY PabOTHUKY pernameHTMpoBaHbl cT. 178 TK PO.

Mpu paspeleHnn cnopos, CBA3AHHbIX C HECBOEBPEMEHHOM
BbIN/1IAaTON 3apaboOTHOM NAaThl, CyAbl YYUTbIBAKOT TO 0bCTOATE b-
CTBO, YTO B cuay CT. 142 TK P® paboTHUK MMeeT NpaBo Ha npwu-
OoCTaHoB/IEHME PaboTbl (33 UCKOYEHUEM C/TyYaEB, NEPEYNCIEH-
HbIX B N. 2 cT. 142 TK P®) npu ycnosum, 4to 3aepKKa BbINaaThl
3apaboTHOM nnaTbl cocTaBuna 6Gonee 15 gHel M PabOTHUK
B NMUCbMeHHOM ¢dopme m3BecTun pabotogaTensa o NPUMOCTaHOB-
JIEHUM paboTbI.

Paspewwan crnopbl, BO3HMKLIME B CBA3M C MNpeaoCTaBAeHMEM
(n onnatoi) pabOTHMKAM €XKEroAHbIX AOMONHUTE/IbHBIX OTMYCKOB,
CyAbl Y4MTbIBAIOT TO 06CTOATENBCTBO, YTO MPABO HA TaKMe OTMNycKa
nmetrT PaboTHUKK, NepeuncieHHble B N. 1 c1. 116 TK PP, a Takke
Apyrve Kateropum paboTHUKOB B CAy4asx, NpeayCcMOTPeHHbIX TK
P® 1 MHbIMK depepanbHbIMM 3aKOHAMM, KONNEKTUBHBIMWU A0TOBO-
PaMM UK IOKaNbHbIMWU HOPMATUBHbBIMW AKTAMMU.

3.3 [lena no UCKam 0 BO3MeLLeHUn paboTHMKamm
MaTepuanbHoro ywep6ba, npUUMHEHHOTO
pa6botoaatento

MopAaoK paccMOTPEHUA TPYAOBbIX CMNOPOB O MaTepPUasibHOM
OTBETCTBEHHOCTM PaboTHUKOB nepen paboTogaTenamu ypery-

INpoBaH nocTaHoBseHMem [lneHyma BepxoBHoro cyga PO
«0 npMmeHeHUM cypamu 3aKOHOAATENbCTBA, peryavpytouLero
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MaTepUaNbHY OTBETCTBEHHOCTb PaboTHUKOB 3a yuwepb, npu-
YMHEHHbIM paboTopaTtento» ot 16.11.2006 Ne 52 (pen. ot
28.09.2010)".

CornacHo n. 6 4. 1 ct. 23 MK P® pena, BO3HMKatoWMe U3
TPYA0BbIX OTHOLWIEHMWI, 338 UCK/IIOYEHNEM Ae/1 O BOCCTAHOBAEHUN
Ha paboTe u gen o nNpuM3HaHUM 3abaCTOBKU HE3aKOHHOM, nog-
CYAHbl MUPOBbLIM CyAbAM HE33aBMCMMO OT LLeHbl UCKa. [lena no
crnopam O MaTepuasibHOM OTBETCTBEHHOCTM pPaboTHMKA 3a
yuiep6, NnpuYnHeHHbIn paboTtodaTesnto, B TOM YUC/IE U B C/y4ae,
Korga yuiepb npuvymMHeH paboTHUKOM He MPU UCMONHEHUU UM
TpyAoBbix o6s3aHHOcTel (nN. 8 u. 1 cT. 243 TK P®), nognexxar
PAacCMOTPEHUID MUPOBLIMU CyAbAMM HE3aBUCMMO OT pasmepa
yuwiepba, noanexkalwero BosmeleHuno. Ecam yuepb 6bin npuyn-
HeH paboTHMKOM BO Bpema nOeNcTBMA TPYyAOBOrO [OroBopa,
a WUCK paboTopatenem npeabaB/ieH NOC/ie NPeKpalleHua ero
AENCTBUA, OeN0 TakKe byaeT noacyAHO MMPOBOMY CyAbe, Tak
KaK yKa3aHHbIl cnop B cuay 4. 2 c1. 381 TK PO asnsetca nHam-
BMAYaNbHbIM TPYAOBbIM ClIOPOM.

MyHKT 4 BbllWeyKa3aHHOro NOCTAaHOBAEHUS nepeyuncaseTt 0b-
CTOATENIbCTBA MMEIOLME CYLLECTBEHHOE 3HaYeHue ANA NpaBu/ib-
HOro paspelleHua gena o Bo3MelweHun yuwepba paboTHUKOM,
06A3aHHOCTb 4 0Ka3aTb KOTOPble BO3/1araeTca Ha pabotoaaTens.

Mpwu aTom, ecnm paboTogaTenem A0Ka3aHbl NPAaBOMEPHOCTb
3aKo4eHns ¢ paboTHMKOM A0roBopa O MOJIHOM MaTepuanbHOM
OTBETCTBEHHOCTM W Ha/Muyme y 3Toro paboTHMKa HeadocTauu, TO
TakoW paboTHUK 006A3aH [0KasaTb OTCYTCTBME CBOEW BUHbI
B NpUYMHEeHUU yuiepba.

' O npuMeHeHHH CyIaMH 3aKOHOJATENbCTBA, PErYIHPYIONIET0 MaTEPH-
aJbHYI0 OTBETCTBCHHOCTh PaOOTHHKOB 3a yiepO, MPUIMHEHHBINA padoTomaTe-
mo : nocraHoBieHue [lnenyma BepxoBHoro cyna P® or 16.11.2006 Ne 52,
c m3M. u jom. ot 28.09.2010 // Poccutickas razera. 2006. Ne 268.
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Cya He MOXKET BbIMTU 3a Npeaesibl UCKOBbIX TpeboBaHMM pa-
6oToaatena o BO3IMeLWEeHUM PaboTHUKOM yuwepba B npeaenax
ero cpefiHero MecsiyHOro 3apaboTKa gaxe, ecau B xode cyaeb-
Horo pasbupatenbctBa OyayT YCTAHOB/EHbl OOCTOATENbLCTBA,
C KOTOPbIMM 3aKOH CBA3bIBAET HACTyNJAeHWe MOJHOM maTepu-
aNbHOM OTBETCTBEHHOCTM paboTHMKa. B cuny u. 3 cT. 196 MK PP
Takoe MpaBO NpenoCTaB/eHO CyAy TOMbKO B CAy4Yasx, NMPsAMO
NpeAyCMOTPEHHbIX 3aKOHOM.

Mpyn paccMOTPeHMU gena O BO3MELLEHUMU NPUYUHEHHOTO
paboTtogatento NPsMOro AeNCTBUTE/IbHOrO yllepba B MOJIHOM
pasmepe pabotogaten 06A3aH NpencTaBUTb A0KA3aTeNbCTBA,
CBMAETENbCTBYHOLLME O TOM, YTO PAaBOTHUK MOXKET ObITb NpUB/eE-
YeH K OTBETCTBEHHOCTM B MOJIHOM pPa3Mepe U Ha BPeMS ero npu-
YMHEHMA AOCTUT BOCEMHAALATU/IETHEro Bo3pacTa.

NckntoveHnamm, cornacHo ct. 242 TK PO, byayTt asnatbes
CNy4an YMbIWNEHHOTO MPUYUHEHUA ylepba, NPUYMHEHUS
ywepba B COCTOSSHUM a/IKOTOJIbHOTO, HAPKOTUYECKOTO MU MHOTO
TOKCUYECKOrO onbsiHeHUA, b0 ciydaun, Korga yuepb pabotHu-
KOM 6bln MPUYMHEH B pe3ynbTaTe COBEPLUEHMA UM NpecTynie-
HWS LN ALMUHUCTPATUBHOIO NPOCTYMKa

Mpu aTomM AnA npuBneyveHua pPaboTHMKA K MONHOM MaTepwu-
a/IbHOM OTBETCTBEHHOCTM No M. 54. 1 cT. 243 TK P® Hannume ob6su-
HUTEIbHOTO NPUroBOpa CyAa ABNAETCA 06A3aTeIbHbIM YCI0BUEM.

Mpy“ OUEeHKe [0Ka3aTenbCTB, MNOATBEPKAAMOLWMX pasMmep
npUYNHEHHOro paboTtogatento yuwepba, cyn ucxoauTt M3 MoJo-
XeHni u. 1 cT. 246 TK PO. Cya 06Aa3aH yaoBieTBOpUTL TpeboBa-
HMe paboTopartens o BO3MelLleHUM pPaboTHUKOM yulepba B TOm
pa3mepe, B KOTOPOM OH 6bln onpeaeneH Ha AeHb ero nNpuunHe-
HUA (OOHApYKeHUA), AaxKe, eCIM HAa MOMEHT PaCcCMOTPEHMUA ae-
Na B cyae pasmep yuwepba, npuunHeHHoro paborogartento ytpa-
TON UKW NMOopYen MMYLLECTBA, B CBA3U C POCTOM (CHUMKEHMEM)
PbIHOYHbIX LIeH U3MEHUCA.
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Ecnm nck o Bo3meleHnn yuwepba 3asBieH No OCHOBAHUAM,
npeaycMoTpeHHbIM CT. 245 TK PO (KonnektusHasa (6puragHas)
MaTepuasibHaa OTBETCTBEHHOCTb), Cy4y HEOHXOAMMO NpPOBEPUTD,
cobnogeHbl nn  paboTogartenem npeaycCMOTPEHHbIE 3aKOHOM
npaBuia YCTaHOBNEHUSI KONITEKTUBHOW (6puragHoii) maTepuasnb-
HOW OTBETCTBEHHOCTW, @ TAK}Ke KO BCEM JIN YNIEHAM KO//eKTMBa
(6puragbl), pabotaBwMm B nepuos BO3HUMKHOBEHUs Yyuiepba,
npeabaBieH UCK. ECM UCK npeabsB/ieH He KO BCEM Y1leHaM KO-
nektuBa (bpuragpl), cya, ucxoaa ms cr. 43 MK PO, sBnpase no
CBOEM MHMLMATUBE MpPUBIEYb MX K Y4aCTUIO B AeNie B KayecTse
TPETBUX NINLL, HE 3aABAAIOLWMUX CAMOCTOATENbHbIX TpeboBaHUI OT-
HOCUTE/IbHO NpeaMeTa Crnopa, Ha CTOPOHE OTBETYMKA, NMOCKO/bKY
OT 3TOr0 3aBWUCUT MPaBU/IbHOE OnpesefieHne WUHAVBUAYANbHOM
OTBETCTBEHHOCTM KaxKA0ro YieHa Konnektusa (bpuraapl).

B cuny u. 2 c1. 392 TK PO paboTtogarens Bnpase NpeabaBuUTb
MCK K pabOTHMKY O B3bICKAHMM CYMM, BbIM/IAYEHHbIX B CYET BO3-
MeweHna yuwepba TpeTbMM NNLAM, B TeYeHMe OAHOro roaa
C MOMEHTa BbINaTbl paboToaatenem AaHHbIX CYMM.

Ecnm B xome cyaebHoro pasbupatenbctsa byaeT yctaHoBe-
HO, YTO PaboTHMK 06513aH BO3MECTUTb MPUYMHEHHBIN yLLEpPD, cya,
B cooTBeTcTBMM € Y. 1 cT. 250 TK PD moxkKeT ¢ y4yeTom cTeneHm
1 GopMbl BUHbI, MAaTEPMA/IBHOTO MOJIOXKEHUA PABOTHUKA, A TaKXKe
APYrMX KOHKPETHbIX 0O6CTOATENbCTB CHU3UTL Pasmep CyMM, NMoA-
NeXKalmx B3bICKaHMIO, HO He BMpaBe MOJIHOCTbIO 0CBO6OAUTL pa-
6OTHMKaA OT TaKoi 0ba3aHHOCTU. pn 3TOM, B COOTBETCTBUM C Y. 2
cT. 250 TK P®, cHUKeHMe pa3mepa yuiepba, nogneskalero B3bic-
KaHUIO ¢ paboTHMKA, HE MOKET ObITb NPOM3BEAEHO, ECAM YLIEPD
NMPUYUHEH NPECTYN/IEeHNEM, COBEPLUEHHBIM B KOPbICTHbIX LIENIAX.

KoHTponbHbie BONpPOCHI

1. KnoacyaHOCTU KaKnx cya,0B OTHOCATCA TPYAOBble CNopbl?
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2. B TeyeHMe KaKOro cpoka paboTHUK MmeeT npaBo obpa-
TUTbCA B CyA, 3a paspeleHnem WHAMBUAYANbHOTO TPYAOBOrO
crnopa?

3. EcTb n No cnopam, cBA3aHHbIM C HeBbINIaToM 3apaboT-
HOM nnaTbl, Y paboTHMKA NpaBo Ha obpalleHue C 3anaBAEHUEM
0 Bblaaye cyaebHoro npukasa?

4. Kakune gokasaTenbCTBa HEOOXOAMMO NMPUAOKUTbL K 3anB-
NleHnto paboTHMKa, HeccnopHO CBUAETENbCTBYHOLWME O 3a40/-
EHHOCTM paboToaatens?

5. Yem oT/inyaeTcs copeprkaHue cyaebHoro npuKkasa o B3bic-
KaHUN HAYUCNEHHOW, HO HEe BbIM/IAaYeHHON 3apaboTHOM naaTbl OT
CoAeprKaHuA cyaebHoro peweHus no TpyAoBoMy criopy?

6. MoKeT 1 B cogeprKaHnmn cyaebHoro nprkasa o B3biCKa-
HUWN HAaYNCNEHHOMW, HO HEe BbIN/Ia4YeHHOM PaboTHUKY 3apaboTHOM
NaTbl YKa3blBAaTbCA HE TONbKO pPa3mep HEeBbIMN/IAYEHHON 3apa-
6OTHOM N1aTbl, HO U pPa3mep NeHM 3a 3aZePXKKy BbINAATbI 3apa-
60THOM NaThbI?

7. KaKko HOpmOWM maTepuasibHOro npaBa HeobxoaMmo py-
KOBOACTBOBATbLCA NPU pacyeTe AeHeXKHON KoMneHcaumm?

8. K Kaknm BMAAmM OTBETCTBEHHOCTM MOTYT ObITb Npuseye-
Hbl AONXHOCTHblE NMLA OPraHM3auMii 3a HapylleHWe CPOKOB
BbIN/1aTbl 3apaboTHOM NAaTbl?
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FNMABA 4. PaccmoTpeHue B cyge aen
0 HacnepoBaHUU

4.1 OcobeHHOCTU NpoLeccyasibHOro coy4yacTus
no genam o Hacneao0BaHUMU

MpoueccyanbHoe coyyacTue npeanonaraet Ana HacneaHwu-
KOB CTaTyC COMCTLOB IMBO COOTBETYMKOB, T.€. CTOPOHbI NO AeNy.
MpuBieYeHNE UX B KaYeCcTBE TPETbUX /UL, HE BbITEKAET U3 3aKO-
Ha. [NnA TPeTbUX NUL, He 3anABAAKLNX CaMOCTOATENbHOrO Tpe-
60BaHMA, XapaKTEPHO TO, YTO pPeLlUeHMEe No AeNy ABASETCA OCHO-
BaHMEM ANA AaNbHelllero onpeaeneHma ux npas M ob6s3aHHO-
CTel, TorAa Kak npasa M 0683aHHOCTU CTOPOH, B TOM YMCNe CO-
YYaCTHUKOB, ONpeaensAtTca OKOHYaTe/lIbHO B 3TOM MpoLecce.
[axke B Tex cnyyasx, Koraa TpeTbe AULO (He Hac/NeAHUK) BbICTy-
naeT ¢ COBCTBEHHbIM MCKOM, ero TpeboBaHUe ABASETCA Camo-
CTOATENbHbIM M He BAeYeT 3a CO6OM NpoueccyanbHOe coyyacTue.
3Ty pasHULY B MPOLLECCYaNlbHOM MOJIOXKEHMM YKa3aHHbIX y4acT-
HUKOB HEOBXOAMMO YUYMTbIBATb YXKE Ha CTaAUM NMPUHATUA UCKO-
BOrO 3asiB/IEHUA U He A0MNYCKaTb UX CMELLEHUS.

HecmoTpa Ha To, YTO KaXAablli U3 HAC/NIeAHUKOB, ABNASACH CO-
MCTLOM, BbICTYNaeT OT CBOEro MMEHM CaMOCTOATE/NIbHO, NpU
onpeaeneHun LeHbl UCKa caeayeT UCXoAuTb B LIEJIOM U3 CTOU-
MOCTM Hac/leICTBEHHOIO MMYLLECTBA, Ha KOTOPOE OHWU MpPEeTeH-
AYIOT. OTO MOXET MMEeTb 3HauYeHne Ansa onpeaesieHUa PoaoBoOM
noACyAHOCTM Aena — MUPOBOMY CyAbe UM PaliOHHOMY cyay.

B 3aBMCMMOCTM OT XapakTepa maTepuasbHO-NPaBOBbIX CBA-
3eil MexKay CyObeKTaMu CMOPHbIX MPaBOOTHOLIEHUA B TEOpPUM
rpaA4aHCKOro npoueccyanbHOro npaea pasnunyatoT obasaTtesnb-
Hoe (Heobxoaumoe) n ¢pakynbTaTMBHOE (BO3MOXKHOE) npoueccy-
aNbHOe coyyacTue.
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MaTepuanbHO-NPaBoOBble CBA3M HENOCPEeACTBEHHO perynu-
PYHOT 06LECTBEHHbIE OTHOLWIEHWUS, B KOTOPbIX OCHOBHOW YyMop
[EeNaeTcs Ha yCTaHoBeHMe NpaB 1 06s13aHHOCTEN CyObeKToB.

Ob6nA3aTenbHbIM ABAAETCA MpPOLECcCyalbHOe CoyvacTue B Tex
cnyyasx, Korga 6e3 yyactma B npouecce Koro-nmbo 13 coy4acTHu-
KOB HEBO3MOMKHO pPa3peLlLnTb CMop Mo CyLecTsy, TaK KaK, Aenas
BbIBO/J, O MaTepPMa/ibHbIX NpaBax U 06A3aHHOCTAX OAHUX, Cyd, HEU3-
6eXKHO 3aTPOHET MaTepuanbHble npaBa M 06A3aHHOCTU APYrUX.
Coyyactve ¢aKynbTaTUBHO, ecin TpeboBaHMA OAHOrO WAM He-
CKOJIBKMX MCTLOB K OAHOMY MM HECKO/NIbKMM OTBETYMKAM MOTYT
HbITb PaCCMOTPEHbI U OCYLLLECTBIEHbI HE3ABUCUMO APYT OT Apyra.

YeTKOro nepeyHA cay4vaes, Korga npoLeccyasbHoOe coyya-
cTne obs3atenbHO, a Koraa GakynbTaTMBHO, B 3aKOHE He yCTa-
HOBJ/IEHO, TaKXe Kak U camoro 3T1oro aeneHunsa. B u. 2 ct. 40 MK
P® 0606LIEHHO MEpPeYncnatoTca TPM OCHOBAHMUA MpPOLLECcCyasib-
HOro coy4acTus, nepsble ABa U3 KOTOPbIX TPAAULMOHHO OTHOCAT
K 06A3aTe/IbHOMY COy4acTUio, a TPETbE — K PpaKy/IbTaTUBHOMY.

OcHoBHasA uenb 06A3aTeNbHOrO MNPOLECCYasibHOro Ccoy4a-
CTUA COCTOUT B NPEeAOTBPALLEHUM BbIHECEHMA ABHO MPOTUBOpPE-
Yalmx Apyr Apyry cyaebHbix peweHni, A4ocTurHyTomy 6naroga-
pA NPaBUNbHOMY MPUMEHEHUIO HOPM MaTepuanbHOro npasa
K e4MHOMY COCTaBy NpaBooTHoWweHMA. CoobpaxkeHna npoueccy-
a/IbHOM 3KOHOMMUU He A0NKHbl OKa3blBaTb OnpeaensatoLee BAn-
AHME Ha ero yCTaHOB/IEHUE B Aene.

lpaxpaHCKoe npoueccyanbHoe 3aKOHOAATENbCTBO He Co-
AEPKUT NnepeyveHb cnyyaeB 06A3aTeNIbHOro COoy4acTMa M yKasa-
HMA Ha ero OocHoBaHWA. BmecTe ¢ Tem B cyaebHOM npakTUKe
YCTaHOBMOCb MPaBWAO, COMNACHO KOTOpOMy obsA3aTenbHoe co-
yyacTne A0NKHO MMETb MECTO BO BCEX CNyYasXx, KOraa B OCHOBE
TpeboBaHMA HECKO/IbKUX UCTLOB UM K HECKOJIbKMM OTBETYMKAM
JIEXUT 0bLlee NpaBo Uam obuas 06a3aHHOCTb.
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B uyactHocTu, Heobxogumoe coydacTue agnsdeTca obssaTenb-
HbIM YC/IOBUEM Pa3peLLeHns CNOPOB B AeNax O HaceA0BaHUN.

CyTb 06A3aTeNbHOrO COy4acTUss COCTOUT B TOM, YTO yyacTue
B CYyAONPOU3BOACTBE KaXKA0ro coy4yacTHUKa Heobxoammo. Oa-
HaKO CyA, Mo CBOeMY YCMOTPEHUIO He BMpPaBe NpuB/eYb B C/1yyae
06A3aTeNbHOr0 Coy4acTUsi TeX COMCTLLOB, KOTOpble He 3aABUU
WCK BMeCTe C NMepBOHava/ibHbIM UCTLLOM U He 0bpaTUAUCL B cyA,
33 3aWWMTON. ITO 0O6BACHAETCA AEUCTBMEM B POCCUMNCKOM rpaK-
[IaHCKOM MpoLLeccyaibHOM NpasBe NpuMHUMNAG AUCMNO3UTUBHOCTY,
B COOTBETCTBUM C KOTOPbIM Npu 06A3aTE/NIbHOM COY4YacTUU CyA
BMpaBe NPMBJIEKaTb B MPOLECC UCTLOB JINLLb C UX COracus.

PaccmoTpeHme gena B OTCYTCTBME XOTA Obl OAHOIO U3 coy4acT-
HMKOB HEBO3MOXHO. TaK, COrnacHo noctaHoBneHuto [lneHyma
BepxoBHoro cyga P® ot 29.05.2012 Ne 9 (pea. ot 23.04.2019)
«O cye6HOM NpaKTUKe No Aesam O HacnesoBaHUU» ! no crnopam
0 pasjgesie Hac/leacTBa CyA AOJIKEH MPUBAEYb K yYacTUIo B gene
BCEX HaC/IeAHUKOB, KOTOpble B COOTBETCTBMU C [K PO npuHaAu
HacneacTBo.

4.2 NMpu3HaHue 3aBeLW,aHnA HeAeUCTBUTE/IbHbIM

3aBelaHMe — 3TO OAHOCTOPOHHAA CAefiKa, KoTopasa co-
34,aeT NpaBa M 0683aHHOCTM NOC/e OTKPbITUA HacneacTea (n. 5
cT. 1118 TK PO).

K PO, 3aKkpenssa npuHumMn csoboapl 3aBellaHus, npeno-
CTaBAseT rpaxgaHaM NpaBoO pPacnopasauTbcA N6bIM MMYyLLe-
ctBom (cT. 1120), pacnpenenntb MMyLLECTBO MeXay Nobbimu
avuamum (n. 1 cr. 1119, n. 1 cr. 1121), yKasaTb UX O401M, HA3Ha-

" O cyne6HON mMpakTHKe MO JAeTaM O HACJEIOBAHHH : TOCTAHOBJICHHUE
IInenyma BepxoBHoro cyma P® ot 29.05.2012 Ne 9, ¢ u3sm. m gom. ot
23.04.2019 // Poccmiickas razera. 2012. Ne 127.
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YNTb APYroro HacnefHuKa, PaBHO KaK U JNWKTb ntoboro nau
BCEX HAc/NeAHMKOB MO 3aKOHYy MpaBa HacneaoBaHua. lNpu sTom
3aBewatenb He o06£3aH YyKasbiBaTb MNPUYMHbI JIULLEHUA UM
HacneacTBa Koro-nMbo M3 HacneAHWKOB MO 3aKOHY, TaKXKe KakK
M MPUYUHBI OTMEHbI M U3MEHEHUA 3aBelllaHuA.

TpaANUMOHHbBIM OCHOBaHWEM A5 OCNapuBaHUA 3aBeLaHuA
ABNAETCA TO, YTO 3aBellaTenb (yMmepLlunii) B MOMEHT COCTaB/IEHUA
3aBelWaHna He 6bln cnocobeH NMoHMMaTb 3HaAYeHMe CBOUX Aeu-
CTBMW UKW HE PYKOBOAWA CBOMMW AENCTBUAMM, UHbIMKU CNOBa-
MU, BblN HE A0 KOHLUA BMEHSIEM.

OpHaKo 3aBelaHne ya0CTOBEPAETCA HOTAapPUYCOM, KOTOPbIM
B TOM 4nc/ie nposepseT AeecnocobHOCTb rpaxkAaHWHA, COCTaB-
NAOLLEro 3aBeLaHune.

[ns 3TOro Mcnonb3yTcA cneayrolme A0Ka3aTeNbCTBa:

1) npoBeaeHME MOCMEPTHOM MNCUXOIOrO-NCUXNATPUYECKON
3KCNepTU3bI;

2) cBMAETENIbCKME NOKa3aHus;

3) cnpaBKK M3 MEANLMHCKUX YUpeKaeHUN.

Kpome TOro, 3aBellaHWs OTHOCATCA K YMC/y HeaencTBu-
TeNbHbIX BC/AEACTBME HUYTOXKHOCTM MNPU HecobaogeHun ycTa-
HoBNeHHbIX K PP TpeboBaHuMin: 0b6nagaHua rpaxKaaHUHOM, Co-
BEPLUAIOWMM 3aBelaHne, B 3TOT MOMEHT [eecnocobHOCTbIO
B MO/MHOM 0Ob6beme; HegoMyCTMMOCTU COBEPLUEHUA 3aBeLlaHUA
yepes npeactasutena nMbo Asymsa uan bosiee rparkaaHamu;
NMUCbMEHHOM GOpPMbI 3aBELLAHMNA U ero yaocToBepeHus; obsasa-
TENbHOro MPUCYTCTBUA CBMAETENA MPU COCTaBNEHUMU, NoAMnuUca-
HUW, YOOCTOBEPEHUM WM Nepefade 3aBelaHua HoTapuycy;
B APYrMX CAyYanX, yCTaHOBJIEHHbIX 3aKOHOM.

B cuny n. 3 ct. 1131 'K PO He moryT cny»nTtb OCHOBaHWEM He-
AENCTBUTENIbHOCTU 3aBeLL@HUA OTAE/IbHbIE HapyLUeHWs NopsifKa
COCTaB/IEHMA 3aBellaHuA, ero noanuMcaHna WUan yaoCTOBEPEHUS,
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Hanpumep OTCYTCTBME MU HEBEPHOE YKa3aHWe BPEMEHM U MecTa
COBEpLIEHMA 3aBeLlaHUA, UCNPaBAEHUA U OMUCKKU, eCN CYyA0M
YCTAHOB/IEHO, YTO OHW HEe BAMAIOT HAa NOHUMAHMWE BOJIEN3bABJIE-
HUA HacnegodaTens.

3aBellaHne MOXKET ObiTb OCMOPEHO TOJIbKO NOC/E OTKPbITUA
HacneacTtBa (n. 27 noctaHoBneHus neHyma BepxoBHOro cyaa
P® o1 29.05.2012 Ne 9).

Takum 0bpa3om, ec/in OTCYTCTBYIOT BbILLIEYNOMSHYTblE OC-
HOBaHMA A/ NPU3HAHWUA 3aBelaHUs HeaenCcTBUTE/IbHbIM, TO
ocrnopuTb ero B cyaebHom nopaake 6e3 Haaneralmx [AoKasa-
TENbCTB NPAKTUYECKM HEBO3MOXKHO.

HecobnoaeHne TpeboBaHM, KacaloWMXCA YAO0CTOBEPU-
TeNbHOM Npoueaypbl UM HEOBXOANUMbIX PEKBU3UTOB 3aBELLAHUA
(He ykasaHuMe BpemeHW, MecTa ero COBEpPLUEHMA, Ha/n4Yme uc-
npaBieHuit), camo no cebe He ABnAeTcs 6e3ycN0BHbIM MOBOAOM
K MPU3HAHMIO TAaKOrO 3aBellaHUA HeaeWucTBUTENbHbIM. pu ero
OCMapMBaHMM BOMPOC O AENCTBMTENIbHOCTU PeLlaeTca Cyaom
C Yy4eTOM WCCNeAOBAHHbIX A0Ka3aTeNbCTB B MX COBOKYMHOCTU
(noctaHoBneHwme Mpesnanyma BepxosHoro cyaa PP ot 19.04.2000
Ne 29n8-2000").

3aKOHOM He NpeayCMOTPEHO TaKUX OCHOBAHWI ANs Npu-
3HaHUA 3aBelllaHMA HeAeNCTBUTE/IbHbIM, KaK OTCYTCTBME NpaBa
COBCTBEHHOCTM Y 3aBeLLaTeNsA Ha 3aBewaemoe UMYLLECTBO UK
OTCYTCTBME MpaBa COBCTBEHHOCTM Yy HAC/NeA04aTeNA Ha umylle-
CTBO Ha AeHb OTKPbITUA Hacneactsa. o cmbicny ct. 57 OcHoB
3aKOHOgaTeNbCTBAa PO 0 HOTapuaTe® B 3aBeLLaHUM MOMKHO pac-

' Tlocranosnenue Ipesuamyma Bepxosroro cyma P® or 19.04.2000
Ne 29mB-2000 // CIIC «Koncynsrantllmocy.

2 OCHOBBI 3aKOHOIATEIBCTBA POCCHITCKOI ®deaepanuu 0 HOTapuate : OT
11.02.1993 r. Ne 4462-1, ¢ w3m. u jgom. ot 01.01.2020 // Poccuiickas rasera.
1993. Ne 49,
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nopAAnTbCA NOObIM MMYLLLECTBOM, @ HE TOJIbKO TeEM, YTO UMeeT-
CA B HanMuuK y 3aBellatens (onpegeneHune BepxosHoro cyaa PO
oT1 28.12.2004 Ne 18-BO4-931).

4.3 YcraHoBNeHMe B cyae PpaKTa NpUHATUA
HacneacCTBa, COBEpPLUEHUA HAaceAHUKOM
B OTHOLUEHUU HacnepoAaTens AenCTBUA,

npecneayembix B yronoBHOM NnopsagKe

3aKOH COAEpPKUT MPUMEpPHbBIA NepeyeHb AenCcTBUNA, cBUae-
TENbCTBYOWMX O TOM, YTO HAC/NEAHWK NPUHAN HACNeacTBo,
a MMEHHO eC/i1 OH:

— BCTYNUA BO BNAZEHWE UAWN ynpaBieHWe HacNeACTBEHHbIM
MMYLLLECTBOM;

— NPUHAN Mepbl MO COXPAaHEHUD HAacNeaCTBEHHOTO MMYyLLLe-
CTBa, 3almMTe ero OT MOCAraTeNbCTB WM NPUTA3AHUIN TPETbUX
au;

— Npou3BeN 33 CBOM CYET Pacxobl Ha coaep)KaHWe Hacnea-
CTBEHHOIO MMYLLLECTBA;

— OMNATWA 33 CBOM CYET JONTU HacneaonaTens Uiy nNoayyumn
OT TPEeTbUX NUL, NPUYUTAIOWMECA HACNeAO0LATENO LEHEXHble
cpencTsa.

MNMyHKTOM 36 noctaHoBneHUA MneHyma BepxoBHoro cyga PO
oT 29.05.2012 Ne 9 ycTaHOBNEHO, YTO B KayecTBe AenCTBUI, CBU-
AETENbCTBYIOWMX O MNPUHATUM  HACnegHWKOM  HacnencTsa,
B YACTHOCTM, MOFYT BbICTynaTb: BCeNE€HME HacnegHuKa B Npu-
Haa/NeXKaBllee Hacnef04aTeNto KUaoe NoMeLLLEHNE NN NPOXKK-
BaHWE B HEM Ha AeHb OTKPbITUA HacneacTBa (B TOM uncne 6es
perucTpaummn HacnegHuUKa No MecTy KUTeNbCTBA UAKU MO MecCTy

' Onpenenenne Bepxosroro cyna P or 28.12.2004 Ne 18-B04-93 //
CIIC «KoncynbrantIlntocy.
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npebbiBaHMA), 06paboTKa Hac/NegHUKOM 3eMefIbHOrO Y4acTKa,
nogaya B Ccyz, 3aABNE€HUA O 3aLlMTe CBOMX HACNeACTBEHHbIX NPaB,
obpauleHne ¢ TpeboBaHMEM O NMPOBEAEHUM OMUCU MMYLLECTBA
HacnepoaaTena, OCyLWecTBeHNe OnnaTbl KOMMYHA/IbHbIX YCAYT,
CTPAxoBbIX NiaTexKel, BO3MeLleHMEe 3a CYeT HacnenCTBEHHOro
MMYLLECTBA PAacxoAos, NPeAyCMOTPeHHbIX CT. 1174 TK PO, nHble
AENCTBMA NO BNALEHMUIO, MNONAb30BAHWUIO W  PACMOPANKEHUIO
HacneACTBEHHbIM MMYLLECTBOM. [pM 3TOM Takue AencTBMA MO-
ryT 6bITb COBEPLUEHbI KAK CAMUM HacneLHUKOM, TaK U NO ero no-
PYYEHUIO APYrMMU NULAMU. YKa3aHHble AeMCTBUA A0KHbI ObITb
COBepLIEHbl B TeYEHWE CPOKa NMPUHATUA HAcneacTBa, YCTAHOB-
NeHHoro cT. 1154 TK P®.

Takum obpasom, nepeyeHb GaKTUUYECKMX AENCTBMIA MO NpU-
HATUIO HAC/IeACTBA ABMAETCA OTKPbLITbIM.

HacnegHuK, $aKTMYECKM NPUHABLIMIA MMYLLECTBO, B TOM
yncne byayum 3aperncTprMpoBaHHbIM BMECTe C Hacneaoaatenem
B O4HOM XWJIOM MOMELLEHNN, COBEPLUNA OonpeaeneHHble aAel-
CTBMA B OTHOLIEHUM HACNEACTBEHHOrO MMYLLECTBA, YeM MNoA-
TBEPAWA YCTAHOBNIEHHYIO 3aKOHOM Npe3ymnuuio GakTU4ecKoro
NPUHATKA. MPUHAB HacNeaCcTBO, OH BMNpaBe OMPOBEPrHyTb yCTa-
HOB/IeHHY B N. 2 cT. 1153 TK P® npe3symnuuio, 3aasuns 06 oTKa-
3e OT HacneacTsa.

[okasaTenbctBamMn  GaKTUYECKOro MNPUHATMA HACNeacTBa
MOTyT ObITb: CMpaBKa MKUAWULLHO-3KCMNAYAaTaLMOHHON OpraHu3a-
UMM O TOM, YTO HAC/NIeAHUK NPOXKMBAN COBMECTHO C Hacnenoaa-
TeNemM Ha MOMEHT ero CMepTu WMAW Obln 3aperucTpmpoBaH no
MECTY KUTeNbCTBA BMECTE C Hac/iefoaatenem, CrpaBka Haioro-
BOWM MHCMEKUuM o6 onnate KOHKPETHbIM Hac/leAHMKOM Ha/oros
Ha HeABMXMMOE MMYLLECTBO, NMPUHAA/EXKaBLee Hacnegopate-
N0, UN KBUTAHUMA 06 ynnaTe HANoroB OT MMEHW HAaCneaHWKa;
NoslyyeHMe KOHKPETHbIM HAC/NeAHUKOM [EeHEeXHOM CYMMbl Ha
NOXOPOHbI HacneaoaaTeNsa U T. 4.
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Cnepgyet nmeTb B BMAY, YTO B COOTBETCTBMU C M. 36 yKasaH-
HOro NOCTAHOB/IEHUA MOJIyYEHME NULLOM KOMMNEHCALMM Ha onna-
TY PUTYasIbHbIX YCAYT U COLMANBHOIO Nocobus Ha norpebeHune He
CBUAETENbCTBYET O GaKTUYECKOM NPUHATUM HacneacTBa.

MosToMy AaHHbIM GaKT He ByaeT CAYKUTb A0Ka3aTeNbCTBOM
no AaHHOW KaTeropuun gen.

Hanbonee pacnpoctpaHeHHbIM crnocobom aKTUYecKoro
NPUHATUA HacneacTBa ABASAETCS COBMECTHOE C Hac/ieaodatenem
NPOXMBaHME HacNedHWKa, Korda nocnefHuin NnoJsib30Basica Ku-
NIbIMU  MOMELLEHMAMM, NpeaMeTamMn AOMallHEed O6CTaHOBKM,
6biTa U APYrMM MMYLLLECTBOM, NMPUHAANEKABLIMM HacnegoaaTe-
JI10, U MPOAO0JIXKas Mob30BaTbCS BCEM 3TUM MMYLLLECTBOM MOCAE
ero cMepTu.

HacneaHwuK, cocToAWmIi Ha perncTpaLMoOHHOM yyeTe no of-
HOMY aZlpecy C HacneaoaaTesieM, TaKKe CYUTAETCA NMPUHABLLIMM
HacneacTso. Mpy 3TOM HOTaPUYCbl UCXOAAT U3 NPE3YMMNLMUN, YTO
baKT peructpaummn rpaxkgaHvHa NoATBepPXKAaeT ¢GakT ero npo-
XMBaAHMA, a Cc/efoBaTesibHO, M BCTyMJieHMA B obsagaHue
HacNeaCcTBEHHbIM MMYLLLEECTBOM.

TaKkke Heobxoaumo, 4Tobbl HacnegHUK 6bln Aeecnocob-
HbIM, TaK KaK NpPUHATUE HacneacTBa NpeacTasaseT cobon ogHo-
CTOPOHHIOKD TPa*KAaHCKO-NPaBOBYO CAENKY. 3a Heaeecnocob-
HbIX rPaX4aH HacneaCcTBO NPMHUMAIOT MX 3aKOHHbIe NpeacTaBu-
Tenn. OrpaHUYeHHO AeecnocobHble rpaxaaHe MOryT MPUHATb
HacneaCcTBO CaMOCTOATE/IbHO, HO C COracusi CBOUX 3aKOHHbIX
npeacrasuTene.

Mpn HannumMm OoOKas3aTeNbCTB, CBUAETENLCTBYIOWMX O dak-
TUYECKOM MPUHATUM MMYLLECTBA, U BbllLIENEePeYUCNEHHbIX Tpe-
6OBaHUN HacNedHUK MOXKET 0bpaTMTbCcA K HOTapuycy 3a Bblaa-
yen CBMAOETENbCTBA O NPaBe Ha Hac/leACTBO.

B cootBetctBuM ¢ N. 9 u. 2 cT. 264 [TIK PP 3aasneHune ob
yCTaHOBNEHMM daKTa NPUHATMA HAcneacTBa M MecTa OTKPbITUA



50 M. 4. UWikyposa, E. A. puHb

HacneacTBa MOXKeT ObITb PaCCMOTPEHO CyA0M B nopsaake ocobo-
ro NPousBOACTBA, €CAN OpraH, COBEpPLUAIOWMIA HOTapuasibHble
[AENCTBUSA, He BMpaBe BblAaTb 3aABUTE/O CBUAETENLCTBO O Mpa-
B€ Ha HAC/NeACTBO MO MOTUBY OTCYTCTBMA WU HEAOCTAaTOYHOCTU
COOTBETCTBYHOLMNX AOKYMEHTOB, HEOOXOAUMBIX AN NOATBEP-
KOEHUA B HOTapManbHOM nopsaKe ¢paKTa BCTyrnieHua BO Bage-
HWe HacnenCTBEHHBIM UMYLLLECTBOM.

Ecnm HagnexKalme AOKYMEHTbI NpeAcTaBieHbl, HO B BblAaye
CBMAETEeNbCTBA O MpaBe Ha HAacNeACcTBO OTKAa3aHO, 3aMHTepeco-
BaHHOE /IMLIO BrnpaBe 0bpaTUTbCA B Cyd He C 3asABieHuMem 06
YCTaHOBNEHUM aKTa NPUHATMA HacNenCcTBa M MecTa OTKPbITUSA
HacneacTBa, a C 3aABAEHUEM, OCNAPMBAIOLWMM OTKa3 B COBep-
WeHUN HoTapuanbHoro genctema (cT. 310 MK PO).

B cooTtBeTcTBUM cO CT. 266 [TIK P® 3aaBneHue ob ycraHoB-
NeHnn ¢aKTa, MMEKLLEero pUaNYeckoe 3HauyeHue, MnoaaeTcs
B CyZ MO MECTY }KUTeNbCTBa 3asButens. OaHaKo 3asaB/eHne 06
yCTaHOB/IeHMM daKTa BNALEHMA U MONb30BAHUA HEABUKMMbIM
MMYLLECTBOM MOAAETCA B CYA MO MECTy HaXOXAEHUSA HeaBUMKK-
MOTO MMYLLLECTBA.

Cratbenn 267 MK PO ycTtaHOBNEHbl TpeboBaHMA K AaHHOMY
3asBneHno. B 3aaBneHnn o6 yctaHoBneHMN daKTa, MMEIOLLLErO
topugmMYecKkoe 3HauYeHue, A0/IKHO ObITb YKa3aHo, A5 KaKou ue-
NN 3aABUTE/II0 HEOBX0AMMO YCTaHOBUTb AaHHbIA GaKT, a TaKxke
[OJIKHbI ObITb NMPMBEAEHbI A0KA3aTeNbCTBA, NOATBEPKAAOLMNE
HEBO3MOMHOCTb MOJIyYEHUS 3aABUTE/IEM HAA/EeXKALUMX OO0KY-
MEHTOB W/IN HEBO3MOXHOCTb BOCCTAHOB/IEHMA YTPAYEHHbIX A40-
KYMEHTOB.

Llenbto B @aHHOM cnyyae sIBAAETCA NosyvyeHue CBUAeTeNb-
CTBa O NMpaBe Ha Hac/NeACcTBO, @ HEBO3MOMKHOCTb YCTAHOBIEHMSA
AaHHOro ¢gaKrta BO BHecyaebHOM nopsAgKe noATBep:KAaeTcs oT-
KasoM HOTapuyca, a TaKXKe OTCYTCTBMEM HEObXOAMMbIX MUCH-
MEHHbIX J,0KA3aTe/IbCTB.
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B cynebHom nopsaake no obuwemy npasuny TpeboBaHue
0 NpW3HaHMK $aKTa BCTYNNEHUA B HACIeACTBO PacCMaTPMBaEeTCs
B NopaaKe ocoboro npomnsBoAcTBa, a NPU HAMYMKM Cnopa o npa-
BE — B NOPSAAKE MCKOBOrO CyA0NPOM3BOACTBA.

4.4 PeweHue Bonpoca 06 obasatenbHou gone
B HacNeaCcTBEHHOM macce

Cpean HacnegHUKOB MO 3aKOHYy ecTb ocobas KaTeropwus.
He3aBncMmo OT copgep)kaHus OCTaBAEHHOro HacnegoaaTesiem
3aBeLaHMA OHM MMEIOT NPaBO NOAYYUTb 00A3aTENbHYHO 400
B HacneacTse.

Ob6s3aTenbHasa JoNA B HAaCNeACTBE — 3TO A0NA HACNeACTBEH-
HOro MMyLLEecTBa, KOTOpaA MoJsiaraeTca onpeaeneHHomn rpynne
/ML, €C/In COCTaBNeHOo 3aBellaHue. To ecTb, €CnM 3aBelaHus
HeT, MMYLLECTBO HacneAyeTca MO 3aKOHY COrNacHO o4YepesHOCTH
HacnegHukos (cT. 1141 TK P®). Ecnun e 3aBellaHme odopmne-
HO, TO NONYYUTb HACNEACTBO MOTYT HE TONIbKO T€, KTO B HEM YKa-
3aH, HO W pA4 UL, MMEILWMX Ha 3TO 3aKOHHOoe npaso (cT. 1149
'K P®). MNpaBo Ha obsa3aTenbHy0 A0/0 MMEIT HECOBEPLUEHHO-
NeTHUe AeTU yMepLUero rpaxkgaHuHa, ero HeTpyAocnocobHblie
AEeTN, POAUTENN W CYMpyr, a TaKXKe YCbIHOBNEHHble HecoBep-
WEeHHONETHNE N HeTPYA0CNOCOOHbIe AeTU. TaKKe paccyMTbIiBaTb
Ha nonyyeHue obA3aTeNbHON A0NM B HAacnenCcTBe MOTYT HETpy-
A0CNOCObOHbIe  YCbIHOBUTENM yMepLIero rpaxaaHuvHa (n. 1
cT. 1149 TK PO).

Kpome TOro, aTo NpaBo eCcTb Y HETPYAOCNOCOOHbIX rpaxaaH,
KOTOpble Haxo4W/UCb Ha WKAMBEHMM ymepluero (cT. 1148 TK
P®). 3To aBe KaTeropum nxkaneeHueBs. MepBas — HaCAeAHUKM MO
3aKOHY, KoTopble Oblin HeTpyaocnocobHbl Ha AeHb CMepTH
yMepLIero n Haxo4uNnCb Ha ero MXAMBEHUM He MeHblue roaa
[0 ero cmepTu. MNpy 3TOM He MMeeT 3HaYEeHUsA, MPOXKNBANU OHU
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COBMECTHO C YMEPLUUM FpakaaHMHOM UAKN HeT. BTopas — nxau-
BEHLbl, KOTOPbIe HE BXOAAT B KPYr HAacNeAHWKOB MO 3aKOHY, HO
KO AHIO CMEepPTU rparkaaHnHa ABNANUCL HETPYAO0CNOCOOHbIMU, HE
MeHbLLEe 04HOro roga A0 ero CMepTU HaxoAWUINCh Ha ero UKAu-
BEHMU M NPOXKNBANN COBMECTHO C HUM.

OHM MMeIT NpaBo Ha 06s3aTeNbHYO A0 B HacneacTse,
€C/IN He HacneayloT No 3aBellaHuIo, a TaKkXe ec/ln 4YacTb 3aBe-
LWAHHOrO M He3aBellaHHOro MMYLLEeCTBa, NPUYMUTAIOLLAACA UM,
COCTaBNAET MeHee NOM0OBUHbI 40U, KOTOPYO OHWU NOAYYNUAU Obl
NpwW HacneaoBaHMM Mo 3aKoHy (N. 32 noctaHoBneHus MneHyma
BepxoBHoro cyga P® ot 29.05.2012 Ne 9).

HacnegHuku, umelouwme npaBo Ha 06f3aTeNbHyO O0N10,
[ONXKHbI BbINOMHATL 0653aHHOCTU, 0bLMe ANA BCEX NMPUHABLLIMX
HacneacTso. Tak, B npeAenax CTOMMOCTM HacneA0BaHHOIO MMyLLE-
CTBa OHW BO3MELLAIOT PacxoApl, Bbi3BaHHbIE CMEPTbIO Hac/ieaoaa-
TeNs, pacxodbl Ha OXPaHy Hac/neAcTBa M YNpPaBAEHUE UM, a TaKXKe
OTBeYaloT No Ao/sram Hacnegopaatens (ct. ct. 1174, 1175 TK PO).

Obs3atenbHas OoNs B HacneACTBe COCTaBAseT He MmeHee
NOJIOBMHbI TOTO, YTO HacAeAHUK MOT 6bl NONYYUTb NPU HAcNeao-
BaHWM NO 3aKOHY.

Ons onpegeneHva ee pasmepa cHavyana HeobxoamMmo ycTa-
HOBWTb 3aKOHHYIO 10110 HacneaHuKa. [INs 3TOro Hy»KHO y4yecTb
BCEX HAC/IeAHUKOB MO 3aKOHY, HAaXOAALIMXCA B XMBbIX Ha A€Hb
OTKPbITUA HAC/NeACTBa, a TAaKXKe HAc/NeHUKOB MO 3aKOHY, KOTO-
pble 6blAN 3a4aTbl NPU XU3HM HacnegodaTena U PoOAUSIUCH KU-
BbIMW MOC/E OTKPbITUA HacneacTBa.

Taknum obpasom, HEOOXOAMMO 3HATb MOJIHbIA KPYr Hacnea-
HWUKOB MO 3aKOHY, KOTOpble NpU OTCYTCTBMM 3aBeLlaHUs Npu3bi-
BaNNCb Bbl K HAac/el0BaHUIO.

Mpun cynebHOM paccMOTPEHUN AieNa Cy[, MOMXKET YMEHbLIUTb
pasmep obA3aTesbHOM A0/ B HAacNeACTBE WM AaKe OTKasaTb
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B €e MPUCYKAEHUN. ITO BOSMOXKHO, €CIN HAacNegHUK Mo 3aBe-
WAHMIO MUCMO/Ib30BaN HAC/NeACTBEHHOE MMYLLECTBO AR NMPOXKK-
BaHWA, HAaNPUMeEp, XU B KBapTMpPe yMepLIero, UaM B Kayectse
OCHOBHOIO WMCTOYHMKA MONYYEHMA CPEACTB K CyLL,EeCTBOBAHUIO,
K npumepy, paboTan B TBOPYECKOM MACTEPCKOM yMepLUero,
a HacneAHUK, MMELWNN NpaBo Ha 06A3aTeNbHyO A0/, NpU
YKM3HW Hacneno[ateNa He NONb30BaAACA 3TUM UMYyLLLeCTBOM (M. 4
ct. 1149 TK P®). Torga cys NPUHUMAET peLUeHME WUCXoas U3
MMYLLECTBEHHOTO MOJIOXKEHUA HAaCNeAHUKOB. M Bce e npuopu-
TETHOE 3HayeHMe MMeeT yAO0BNETBOPEeHWe npaB Ha obasaTenb-
HYlO L0110 B HacneacTBe.

MpaBo Ha 0b6A3aTenbHyl 4O B HACNeACTBE He O3HayaeT
o06A3aHHOCTK nosyyaTtb ee (cT. 1157 TK P®). CyuwectByeT nuuib
OAHO OrpaHUYeHMne: OT TaKOW A0N He/lb3sl 0TKA3aTbCs B NOJb3y
Apyroro HacneaHuka. OTKas INLWb YBE/IMYMBAET 40110, KOTOPYHO
NONYYUT HACEAHUK MO 3aBELLAHMIO.

KoHTponbHbIe BONpPOCHI

1. HazoBuTe KaTeropuu e, CBA3aHHbIE C HAC/NeACTBEHHbI-
MW MPaBOOTHOLIEHUAMMK, KOTOpble NOANEXKaT PacCMOTPEHUIO
B nopaake ocoboro npom3BoAcTBa.

2. YCTaHOB/MEHME KaKUX topuandecknx ¢akToB A5 noayye-
HWA HAacNeACTBEHHOIO MMYLLLECTBA MOXKeT TpeboBaTbcA?

3. OnpegennTe NoACYyAHOCTb MO AAHHOM KaTeropuu aen.

4. Ecnn yenosek norubaeT npu onpeaeneHHbIx obcToAaTe N b-
CTBaX, HO 40 OOBABNAEHMA €ro YMEPLLUMM U NOJYYEHUA JOKYMEH-
TOB O CMEepPTW BCTYNUTb B NPaBa HAc1e[0BaHUA HUKTO HE MOXKeET,
Ha30BUTE BO3MOXKHble AeACTBMA HaCnegHNKOB?

5. Echn B cBmnaeTenbCTBe O CMepTU HenpaBW/IbHO YKasaHa
dbamumnna ymepuiero kyga Heobxoanmo obpaTtntbea?
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6. ABnsieTca M 06A3aTENbHBLIM YC/IOBUEM pPa3peLLeHns Cro-
pOB B Aenax 0 HacneaoBaHMM HeobXoAMMOe coyyacTme?

7. Kakre 0b6blYHO [0Ka3aTenbCcTBa MCMOJb3YIOTCA ANA TOro,
yTob YMepLuero npu3HaTb HEBMEHAEMbIM?

8. Koraa 3aBeljaHme MoxeT 6biTb OCNMOPEHO?

9. B KaKMXx CAny4yasx MNpPU3HAEeTCs, UYTO HacneAHUK MNPUHAN
HacneacTso?

10. KTo nmeeT npaBo Ha obsi3aTesbHYO A0/0 B Hacneq-
cTee?
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FMABA 5. PaccmoTpeHue cygamu gen
O BO3MeLlLeHuu Bpeaa, NPUYNHEHHOrOo
340pPOBbIO rpakaaH

5.1 Pa3sHOBMAHOCTU rpa*kAaHCKUX Aen, CBA3AHHbIX
C BO3MeleHnem Bpeaa, NPUYNMHEHHOro 340pPOBbIO0
rpakaaH

MpaBo Ha *KM3Hb U OXpPaHy 340POBbs — OOLLENPU3HAHHbIE,
OCHOBHbIE, HEOTUYKAaeMble Npasa U cBo6OAbl Ye0BEKA.

Obue NonoXeHus, periameHTUpylLWmue ycaoBusa, nopsa-
OOK, pasmep BO3MELLEHMA Bpeda, MPUUYUHEHHOTO XWU3HU WU
3/10pPOBbIO rparkAaHuHa, cogepskatca B ra. 59 K PP. B cuny atoi
rnaebl K P® Takne aena oTHOCATCS K KOMMETEHUMU CyaoB 06-
LLEN HPUCANKLUN N B COOTBETCTBMK €O CT. 23 1 24 [TIK PP noga-
CyAHbl palioHHbIM cyaam (n. 1 noctaHoBneHua MNneHyma Bep-
xoBHOro cyga P® ot 26.01.2010 Ne 1 «O npMmeHeHUn cyaamm
rPa*K4AHCKOro 3aKOHOAATE/NIbCTBA, PEry/IMpyowero OTHOLWeHUA
no obsa3aTenbCTBAM BCAEACTBME NMPUYMHEHMA BPEAA XKU3HU UK
3[10pOBbIO rpaskaaHMHa»').

McKkn o Bo3melleHUM Bpeaa, NMPUYMHEHHONO YBEYbEM, MHbLIM
noBpeXxaeHnem 340p0BbA UAM B pesy/bTaTe CMEPTU KOpMUabLa,
B TOM YMC/IE€ UCKU O KOMMEHCALMM MOPaibHOIO Bpeaa, MOoryT 6bITb
NpPeabaAB/IEHbI FPaXKAaHUHOM KaK Mo 0b6Liemy npaBuy TeppuUTopu-
a/IbHOM NOACYAHOCTN — MO MECTY XMTeNbCTBA OTBETUMKA (MO mecTy
HaXOMEHUA OpraHM3aLmnn), Tak U B Cya, NO MECTY CBOETO KUTE/b-
CTBa WM MECTY NpUYMHEHUs Bpeaa (cT. 28 n 29 MK POD).

' O npuMeHeHHH CyIaMH IPakIaHCKOTO 3aKOHOIATEIbCTBA, PEryIHpY-
FOIIETO OTHOIIEHHS MO 0053aTeNbCTBAM BCIICJICTBUE MPUIMHECHUS BpPEIa KHU3-
HU WU 3JI0POBBIO I'PaKJIaHUHA : MocTaHoBJIeHUe [Inenyma BepxoBHoro cyna
P® ot 26.01.2010 Ne 1 // CIIC «KoucynsranTILimrocy.
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AHanormyHoe pasbsiCHEHWE MO a/NbTEPHATMBHOM NoACYAHO-
CTU gaHo B N. 1 noctaHosneHuA MNneHyma BepxoBHoro cyga PO
ot 10.03.2011 Ne 2 «O npumeHeHUn cygamm 3aKoHOAaTEIbCTBA
06 06A3aTe/NIbHOM COUMANIbHOM CTPAXOBaHUWM OT HECYACTHbIX
C/y4YaeB Ha NPOU3BOACTBE U NpodeccnoHanbHbIX 3aboneBaHNN».

NcKkun o BO3MelLeHMM Bpeaa, NPUYNHEHHOTO YBEYbEM, MHbBIM
NoBpEXAEHMEM 340P0OBbA WU B pe3ynbTaTe CMEPTU KOPMWUb-
142, B TOM YMC/1€ UCKM O KOMMEHCALMN MOPA/IbHOTO Bpeaa, MoryT
ObITb NpeabABAeHbl FPaXKAAHMHOM Kak Mo obuwemy npasuny
TEPPUTOPUANbHOM NOACYAHOCTU — MO MECTY KUTENbCTBA OTBET-
YMKa (N0 MecTy HaxoXAEeHWs opraHu3aumu), Tak 1 B cyg No me-
CTY CBOETO XKUTENbCTBA UM MECTY NPUYNHEHUA BPEeaa.

B ocHOBe MCKa MOryT nexaTb camble pa3HoobpasHbie OT-
HOLWEeHMS.

B ®3 or 24.07.1998 Ne 125-®3 (peg. ot 27.12.2019) «O6
0653aTe/IbHOM COLMaNIbHOM CTPax0BaHMM OT HECYACTHbIX CayYa-
€B Ha npousBoAcTBE W npodeccuoHanbHbiXx 3abonesaHUn»
npeAycMaTpmMBaeTCA, YTO BO3MeELLEeHMe Bpeda MoCcTpagaBluiemy
obecneymBaeTcs CTpaxoBWMKOM — POHAOM couManbHOro CTpa-
xoBaHuA P®. PabotogaTtenb BbICTyNaeT B POJiM CTpaxoBaTens,
KOTOPOMY BMEHEHO B 06A3aHHOCTb BHECEHME NiaTexkel Ha Co-
UMaNbHOE CTPaxOBaHWE OT HECYACTHbIX C/y4aeB Ha MPOU3BOA-
cTBE M NpodeccnoHanbHbix 3aboneBaHni, NpUYem CTpaxoBaHMe
OT HECYACTHbIX C/Tly4aeB Ha NPOU3BOACTBE U NPOPECCMOHANbHbIX
3aboneBaHnit obAsaTenbHO. Bce opraHMsauMu HE3aBUCUMMO OT
dopm cobcTBEHHOCTU 0653aHbI OCYLLECTBAATL CTPAaxoBaHMe CBO-
X pabOTHUKOB.

MpUYnHUTENN Bpeaa, C KOTOPbIMW 3aCTPaxXxOBaHHbIA He Co-
CTOAN B TPYAO0BbIX OTHOLEHMAX, CAMOCTOATE/IbBHO HECYyT OTBET-
CTBEHHOCTb 33 CYET COOCTBEHHbIX CPEeACTB B MOPAAKE O BO3Me-
LeHnn Bpeaa, onpeaeneHHom MK PO,
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Momumo 3akoHoZaTenbcTBa 06 06sA3aTENIbHOM CTPaXOBaHMM
B/lAZleNIbLEB TPAHCMOPTHBIX CPEACTB, NMPUHATbI ApyrMue HOPMaTUB-
Hble aKTbl, HanpaB/IeHHble Ha BOCCTaHOB/IEHME MPaB WL, NpU Npw-
UMHEHWUM BPeAaA *KU3HU NN 300P0BbI0 — desiepasibHble 3aKOHbI: OT
14.06.2012 Ne 67-®3 (pea. ot 18.12.2018) «0O6 obAsaTesbHOM
CTPaxoBaHWM rPaXKAAaHCKON OTBETCTBEHHOCTU NepeBO3UMKa 3a Npu-
UMHEeHWe Bpena XWM3HW, 340POBbIO, UMYLLECTBY MACCa’KMPOB U O
nopagKe BO3MELLEHWA TaKOro Bpeaa, NMPUYMHEHHOro Npu nepe-
BO3Kax Macca*kKMpoB mMeTpononuteHom», ot 27.07.2010 Ne 225-03
(pea. ot 18.12.2018) «O6 o0bsA3aTe/IbBHOM CTPaxOBaHUWM TPaKAaH-
CKOM OTBETCTBEHHOCTM BNaZieNblia OnacHOro obbeKTa 3a npuunHe-
HWe BpeJa B pe3y/ibTaTe aBapum Ha OMACHOM ODBbEKTEY.

5.2 3aKknuyeHne meauKo-CoLMNaNbHOM 3KCNEepTU3bl
M ee yyeT Npu NOCTaHOB/IEHUM peLleHuUA cyaa

B npouecce paccmMoTpeHusA 3TOM KaTeropuu gen Ucnosb3y-
toTCA pa3HoObpa3sHble JO0KA3aTeNbCTBA:

— CMpaBKM O CpeaHeM MecAYHOM 3apaboTKe NOoCTPaLaBLIero;

— 3aKJ/IlOYEHME YUYPEKAEHUA MEAMKO-COLMANbHON 3KCnep-
TM3bl O CTEMEHW YyTPaTbl NPODECCMOHANIbHON TPYA0CNOCOOHOCTH
NnocTpagaBLLEro;

— 3aK/Il0YEHME YUYPENKAEHUA MEAMKO-COLMANbHON 3KCnep-
TM3bl O HeobXoAMMbIX BMAAX COLUMANBbHOW, MeaAULMHCKOMN
n npodeccmoHanbHOM peabunmTaumm NocTpagasLUero;

— TPaX[aHCKO-NPaBOBOM A0roBOpP, KONWUS TPYA0BOW KHUMK-
KW UM MHOTO AOKYMEHTA, MOATBEPKAAIOWErO HaXOXKAEHME NOo-
CTpaZaBLUEro B TPYAOBbIX OTHOLWIEHMAX C paboTogaTenem;

— CBMAETEeNbCTBO O CMEPTU NOCTPaLABLLETO;

— CMPaBKU KUAWULHO-3KCMN/IyaTaLUMOHHOIO OpraHa, a npw
€ro OTCYTCTBMM OpraHa MeCTHOro CamoyrnpaB/iEHWA O COCTaBe
CEMbM YyMepPLLEro;
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— 3aK/lo4YeHne UeHTpa npodeccMoHaNbHOM naTonorum
0 Hannuum npodeccuoHanbHOro 3aboneBaHus.

OnpegeneHune crteneHn ytpatbl NpodeccMoHanbHoOM Tpyao-
CNOCOBHOCTM NMPOU3BOAUTCA YYPEKAEHUAMMU TOCYAAPCTBEHHOM
CNyKb6bl MeAMKO-COLMaNbHON 3KCNepTM3bl (NpuKas MuHTpyaa
Poccum ot 11.10.2012 Ne 310H «O6 yTtBepxaeHuun Mopaaka op-
raHM3auMmM U [eATeNbHOCTM deaepanbHbIX ToCcyAapCTBEHHbIX
YUPENKOAEHUA MEAMKO-COLUMANbHON 3KCMEepPTM3bI»), a CTEeNneHu
yTpaTbl 06Llen TPyaocnocobHocTM — cyaebHOo-meAULUNHCKOM
9KCNEPTU30N B MEAMULMHCKUX YUYPEKAEHUAX TOCYAaPCTBEHHOM
cucTembl 3apaBooxpaHeHua (cT. 52 «OcHOB 3aKOHOAATENbCTBA
P® 06 oxpaHe 340pOBbA rpaxaaH», YTBEPKAEHHbIX MOCTaHOB-
neHvem BepxoBHoro Coseta P® ot 22.07.1993 Ne 5487-1, no-
ctaHoBneHune [lpasutenbctea PP ort 15.12.2000 Ne 967 «06
yTBepKaeHun MonoxeHnsa o paccnenoBaHuMM U yyeTe npodec-
CMOHA/NbHbIX 3a60/1€BaHUIY).

[dunarHos — npodeccuoHanbHoe 3ab0/ieBaHME MMEIOT NMPaBo
YyCTaHaB/MBATb CMNeumanmM3MpoBaHHble 1e4ebHO-NPoPUNAKTH-
Yyeckue yypexkaeHua (Hanpumep, LeHTpbl NpodnaTonornm, Kan-
HUKK K oTaenbl npodsabonesaHnin HUU, kadegpbl npodsabo-
NEeBaHUN MEeAMUMHCKUX MHCTUTYTOB). YCTAaHOB/IEHHbIN AMarHos
MOMEeT OblTb OTMEHEH MU U3MEHEH TO/MIbKO LLEeHTPOM npodec-
CMOHA/IbHOW MAaToONOrMK B MOpAAKe, NpeaycMOTPeHHOM M. 16
noctaHosneHua Mpasutenbctea PP ot 15.12.2000 Ne 967 «0O6
yTBep:KaeHun MonoxeHns o paccnenoBaHuM U yyete npodec-
CUOHaNbHbIX 3abonesaHuit» (N. 11 noctaHoBneHua [neHyma
BepxoBHoro cyga P® ot 10.03.2011 Ne 2 «O npumeHeHUu cyaa-
MM 3aKoHoAaTenbcTBa 06 006A3aTe/IbHOM COLIMANbHOM CTPaxo-
BAHWW OT HECYaCTHbIX C/ly4aeB Ha NPOM3BOACTBE U npodeccmno-
HaNbHbIX 3a60/1€BaHNIN»).

Ha ctaguu noprotoBKM Aena MOXKeT ObiTb pelleH BOnpoc
O Ha3Ha4YeHWW 3KcnepTM3bl. Hanpumep, pasmep BO3MELLEHUS
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BpeAa B YacTU yTpayeHHOro 3apaboTka onpeaenaeTca B 3aBUCU-
MOCTU OT CTENeHW yTpaTbl MOTEePneBWMM TPYAOCNOCOOHOCTH,
COOTBETCTBEHHO A/1A ONpeAeneHus CTeneHu yTpaTbl TPyAoCno-
COBbHOCTM cyan, HasHayaeT NpPoBeAEHWEe 3KCMepTU3bl, KOTopas
NPOBOANTCA B YYPEKAEHMAX FOCYAaPCTBEHHOM C/YXKObl MeaNKOo-
COLMANbHOM 3KCNepTU3bI.

5.3 OTBeTCTBEHHOCTb 3a Bpea, NPUYNHEHHbIN
MCTOYHUKOM MOBbILLIEHHOW OMNaCHOCTU

Mo gaHHOW KaTeropuu Aen NpUMeHseTcs NpaBuIo TEPPUTO-
puvanbHoOlM noacygHocTu. Mpu onpegeneHum NoacyaHoOCTU Crno-
pa, CBA3aHHOro ¢ 06s3aTe/IbHbIM CTPAXOBAHWEM, PACCMOTPEHUE
KOTOPOro OTHOCUTCA K KOMMETEHUMWU CyAOoB 0OLIelN HopUcamK-
UMK, cyaam cneayet pykoBoactsoBaTbcA CT. 23 u 24 MK PO,

Ecnn ogHoBpemeHHO ¢ TpeboBaHMEM MMYLLECTBEHHOrO Xa-
paKTepa, NOACYAHbIM MUPOBOMY CyAbe, 3asB/IEHO NPOU3BOAHOE
OT Hero TpeboBaHME O KOMMNEHCALMN MOPAIbHOTO Bpeaa, TO 3TO
TaK)Ke OTHOCUTCS K ero noAacyaHOCTH.

Echrn npu nogaye BCTPEYHOro WMCKa HoBble TpeboBaHMA
NoACYyAHbl PaioHHOMY cyay, Bce TpeboBaHWA nognerkaT pac-
CMOTPEHUIO B paliloOHHOM cyde. B aTom ciiyyae MMpOBOMN cyadbs
BbIHOCUT OnpeaeneHue o nepeaaye Aena B paioHHbIM cya (4. 3
ct. 23 [TIK PO).

[ena no cnopam, cBA3aHHbIM C 0653aTe/IbHbIM CTPAXOBaHU-
€M TPa*KAAaHCKOM OTBETCTBEHHOCTU COOCTBEHHMKOB aBTOTPAHC-
nopTa, pPaccmMaTpuMBalOTCA MO O6LeMy NpaBuay TeppuUTOopUanb-
HOWM NOACYAHOCTM NO MECTy HaXxOXAeHuUs oTBeTuYMnKa (cT. 28 MK
P®). Wckn no cnopam, CBA3aHHbIM C KOMMEHCALMOHHbIMU Bbl-
niaTamu, Nog/exKaT PacCMOTPEHUIO MO O6WMM NpaBuIam Tep-
PUTOPMANBHOWN NOACYAHOCTH.
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B McKe yKasbiBaeTca, Korga M Npu Kaknx obcToaTenbCTBax
NPUYMHEH Bped, KTO BNafe/l ICTOYHUKOM NMOBbILEHHOW OnacHo-
CTW, KTO ynpaB/sa/ aBTOTPAHCMNOPTHbIM CPEACTBOM WM B KaKOM
KOMMaHWM 3acTpaxoBaHa OTBETCTBEHHOCTb aBTOB/AAAE/NbLA.
TakKe Npu HaNYMM NPUKNAAbIBAIOTCA 3aK/IOYEeHUA crneumanm-
CTOB O cTOMMOCTU yuiepba, HeobxoaMMOro An1A BOCCTAaHOB/IEHUS,
0 pa3mepe yTpaTbl TOBApPHOW CTOMMOCTU, KOTOPbIE OL,eHUBAKOTCA
3aTeM KaK NMMCbMEHHbIEe J,0Ka3aTeNbCTBa.

Mpn noarotoBke K cyaebHoOmy pa3bupaTtenbCcTBy rparkaaH-
CKMX Oen No UCKaM K CTPaxoBbiM KOMMAHUSAM O BO3MELLEHUU
BpeAa cygam HeobXxoAMMO BbISICHUTb MPUYMHBI OTKa3a CTPaxoB-
LLIMKA OT CTPaxXOBOW BbINATbl, A8 YEro MOXKeT bbITb nctpeboBsa-
HO CTpaxoBoe Aeno.

HeobxogmMmo mnctpeboBaTb y MCTLUOB TaKKe WM MnpaBoycTa-
HaB/IMBAOWME AOKYMEHTbI HAa TPAHCMOPTHOE CPEACTBO, TaK KaK
No/ly4nTb BO3MELLEHNE Bpeaa, NPUUNMHEHHOTO MMYLLLECTBY, UMe-
€T NPaBO COOBCTBEHHMK, @ HE MU0, yNpaBaABLIee aBToMobunem
Ha OCHOBAHMM CTPAXOBOro MOJ/IMCA Ha ynpaB/ieHWe TPAaHCMNOPTHO-
ro cpeacTsa.

B npeameT poKa3biBaHMA MO Aenly O BO3MELLEHUN Bpeaa,
npUYNHEHHoOro B pesyabtate ATI, BXogMT ycTaHOBeHUE aKTOB
3TOro NPOMCLUECTBMA U MPUYMHEHUA Bpeda 3[40POBbI0 UIN UMY-
wecTsy.

Echn ogHoBpemeHHO 3asaBneHO TpeboBaHMe O KOMMEHCa-
UMM MOPanbHOro Bpeaa, To NpegMmeT AOoKasblBaHMA pacwmpneT-
cA cyyetom cT. 151 TK PO.

KoHTponbHbIe BONpPOCHI

1. B cuny MK P® gena no cnopam O BO3MELLEHUM Bpeaa
OTHOCATCA K KOMNETEHLNU KaKnX cyaoB?
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2. Ickm o BO3melLeHMM Bpepa, NMPUYMHEHHOrO YBEYbEM,
npeabsaBAAKTCA NO NpaBuiam Kakon NoacyaHOCTH?

3. Kakue OTHOLEHMA NexaT B OCHOBE MCKa?

4. Kakume p[oOKasaTenbCTBa WMCMONb3YHOTCA B npolecce pac-
CMOTPEHMA Aen AaHHOWN KaTeropmmn?

5. Ha Kakow ctagum moKeT 6bITb pelleH BONPOC O Ha3Have-
HUM 3KCNEpPTU3bI?

6. Echn ogHoBpeMeHHO ¢ TpeboBaHWEM MMYLLECTBEHHOIO
XapaKTepa 3asBneHo TpeboBaHMe O KOMMNEHCAUMN MOPAbHO-
ro Bpeaa, To B Kakon cya HeobxogmMmo noaaTb UCKOBOE 3asB-
neHune?

7. YTo AONKHO ObITb YKA3aHO B MCKOBOM 3asiBAE€HMM MO
OaHHOW KaTeropuu gen?

8. YTo BXOAMT B NpeameT A0Ka3biBaHWUA MO AaHHOM KaTero-
puu gen?

9. PacwwupsaeTca v npeameT A0Ka3blBaHWA, ecn 04HOBpe-
MEHHO 3aABNeHO TpeboBaHWE O KOMMEHCAUMM MOPasbHOMo
Bpena?
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FMABA 6. OcobeHHOCTU paccMOTpeHUnA gen
0 KOMMEeHCcaLMu MOopanbHOro speaa

6.1 KomneHcauna mopanbHoro speaa. UckoBas
AABHOCTb NO UCKaM O KOMMNEHCcaL MM MoOpanbHOro Bpeaa

O6wenpn3HaHo, YTO A/1A NPABOBOro rocyapcTBa Xapakrep-
HO obecneyeHue 3PPEKTMBHOM OXpPaHbl M 3aLUTbI OCHOBHbIX
npas 4yenoseka. o cmbicny ctatbM CT. 52 KoHctutyumum PO,
obecneumnBatowenn noTepnesLIMM AOCTYN K NPABOCYAUIO U KOM-
neHcauulo MPUYMHEHHOTO yulepba, MM rapaHTUPYeTcs, B TOM
yncne u mopanbHbln Bped. OgHMM M3 cnocoboB 3aWMUTbl He-
MMYLLLECTBEHHbIX 61ar B PP, HapAaaQy CO MHOTMMM CTpaHaMU MU-
pa, ABNAETCA MHCTUTYT KOMMEHcaLMM MmopasbHoro Bpeaa. [aH-
HbIA MHCTUTYT HAaXOAUTCA B CTaAWUWN COBEPLUEHCTBOBAHUA MPaBO-
NPUMEHUTEbHOIM MPaKTUKM POCCUIICKOTO CY40MpPON3BOACTBA

MonoXKeHUs, peryanpyroLime BOMPOCbl KOMMNEHcauMmM Mo-
pasbHOro Bpena, CoOAep KaTca B AOCTAaTOYHO 6OMbLIOM Kosnye-
CTBE HOPMaTMBHbIX NPABOBbIX aKTOB, HAaNPUMeEpP Takux Kak: MK
P® (ct. 12, 151, 1099, 1100, 1101), TK P® (ct. 237), 3akoHe PO
«O 3awwmTe npas notpebutenein» ot 07.02.1992 Neo 2300-1 (cT. 15),
denepanbHbix 3akoHax Ne 76-d3 ot 27.05.1998 «O craTtyce BO-
eHHocayKawmx» (cT. 18) n Ne 38-d3 ot 13.03.2006 «O pekna-
me» (cT. 38). Takoe pa3Hoobpa3HOe NMpaBOBOE Pery/npoBaHue
rOBOPUT O LIMPOKOMN cdhepe MNPUMEHEHUA AAHHOTO MHCTUTYTA,
N SBNASICb MEPOWN HOPUAMYECKON TPaXKA4aHCKO-NpPaBOBOM OTBeET-
CTBEHHOCTM, OXBaTblBaeT cPepy He TO/IbKO rPaKAaHCKO-NpaBo-
BbIX OTHOLUEHMWI, HO U YroJI0BHO-MPABOBbLIX, TPYAOBbLIX, CEMEN-
HbIX, aAMWUHUCTPATUBHO-NPABOBbIX U APYrMX NPaBOOTHOLLEHUN.

! Mapuenko C. B., Jlasapesa-Ilarkass H. B. IIpoGneMbl KOMIIEHCAIHHI
MOpaJILHOTO BpeZa B 3€pKaje POCCHUICKOro mpasa // AJBOKaTCcKas NMpaKTHKA.
2004. Ne 5.
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TaK KaK BOMpOCbl KOMMNEHCALUN MOPabHOIO Bpeaa perynu-
PYIOTCS PALOM 3aKOHOAATENbHbIX aKTOB NOCTaHOBNEHUe neHy-
ma BepxosHoro cyga P® ot 20.12.1994 Ne 10" B uensax obecne-
YeHUA NPaBUIBHOIO U eANHOO0DBPA3HOIO NPUMEHEHUA MHCTUTYTA
KOMMEeHCcaLuMM MOpPanbHOro Bpeaa 4310 PasbACHEHMA NpU Npu-
MEHEHUM CYyAaMU YKa3aHHOIo MHCTUTYTA (Zanee no TeKCTy — no-
ctaHosneHue MneHyma Ne 10).

Tak, Hapaay C nNepeynciieHneM AenCTBYIOLWMX 3aKOHOA4ATE b
HbIX aKTOB B paccmaTpuBaemol chepe, NOCTaHOB/IEHME YKa3biBaET
3aKOHbI AeNCTBOBaBlUME paHee. ITO CBS3aHO C TeM, B cyaebHoM
NPaKTUKe 40 CUX MOp BCTPEYAIOTCA Ae/1a O KOMMEHCaUUmM Mopasib-
HOro Bpea, KOTopbl 6bl1 NPUYMHEH B NepUog, AENCTBUA HOPMA-
TUBHBIX MPABOBbIX AaKTOB, KOTOPbIE B HACTOALLEE BPems yTpaTUAU
cuny. Takum obpasom, cygy HeobXoAMMO YCTaHOBUTb MOMEHT
NPUYNHEHUA HPABCTBEHHbIX N GU3NYECKUX CTPAAAHWUN.

HeobxoaAMMO OTMETUTb, YTO HE NOAJEKUT YA0BNETBOPEHUIO
MOpa/bHbIN Bpead, NPUYMHEHHbIN A0 BBEAEHMA B AelcTBue 3a-
KOHO4ATEe/IbHOrO aKTa, NpeayCcMaTpPMBatOLLEro NpaBo notepnes-
Wero Ha ero KOMMEHCAUMIo, OAHAKO ec/lM NpOTMBOMPaBHbIE
nencteuns (6esneincTeme) OTBETYMKA, HayaaMCb A0 BCTYMNAEHUSA
B CW/Ily 3aKOHA, YCTAaHaB/IMBAIOLWErO OTBETCTBEHHOCTb 33 MPUYU-
HEeHWe MOpPaNbHOIO Bpeaa, M MPOAOJIKAKTCA Moc/ie BBEAEHUS
3TOro 3aKOHa B AENCTBUE, TO MOPaJIbHbIN Bpes cunTaeTca cylle-
CTBYIOLLMM M NOANENKUT KOMMNEHCaLMMW.

. B. Tuxomunposa n M. 0. Tuxommpos, aHanmsmpys cyaeo-
HYIO MPAKTMKY, 3aMeYatoT, YTO CyAbl YAaCTO OTKA3bIBAIOT B yA0B/e-
TBOpPEHUWU TpebOoBaHWI rpaxgaH O KOMMEHcauMyM MOpPasibHOro

! Hexkxotopbie BONMpOCk MPUMEHEHUS 3aKOHOAATEIECTBA O KOMIICHCAIHH
MOpaJILHOTO Bpefa : nocraHoBienue [lnenyma BepxoBHoro cyna Poccuiickoit
Oeneparn ot 20.12.1994 Ne 10 // Poccuiickas razera. 1995. Ne 29,
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Bpena, Koraa HeT cneumanbHOro 3aKoHa, NpeaycMaTpmBatoLWEro
TaKoM Cnocob 3alMThl HAPYLIEHHOTO rPaMK4aHCKOro Npasa-.

CornacHo c1. 151 TK P® KomneHcauma mopasbHOro Bpesa
PaccMaTpMBAETCA KaK Cnocob 3awmTbl IMYHBIX HEMMYLLECTBEH-
HbIX MPaB W MPUHALNENKALWMX TPAKAAHUHY APYTUX MaTepuanb-
HbIX 6nar u onpenenseTcs Kak HPABCTBEHHble U ¢dU3NYecKue
cTpagaHua. MNog noHATMEM Bpena B LUMBUAUCTUYECKOM nuTepa-
Type MNOHMMAETCA «BCAKOE YMaJeHWEe OXPaHAEeMOro MpPaBomM
6nara, UMyLLECTBEHHOTO MM HEMMYLLECTBEHHOTO» . TakKe He-
KOTOpble aBTOPbI MPU PACKPbLITUM AAHHOTO TEPMUHA OTMEYatoT
TaKMe CBOMCTBA KaK «MOCNeACTBMA MOCAraTe/IbCTBa Ha obuie-
CTBEHHbIE OTHOLWEHMA N HapyLLUEHUA OXPaHAEMbIX 3aKOHOM MpaB
W UHTEPECOB CYGbEKTOBY .

Mpeae BCcero, MMyLL,eCTBEHHbIe 6/1ara 3TO BELLECTBEHHble
6nara, KOoTopble Haxo4ATCA BO B/IafeHMM, NOb30BAHUM U pac-
NOPsXKEHUU y nx npasoobnagatenen. Hekotopble aBTopbl NO-
NaratoT, YTO MaTepuanbHble M HemaTepuanbHble (Hanpumep,
ums) 6nara BXOAAT B HEMMyLLeCTBeHHble 6nara’. Takas nosu-
UMA npeacTaB/iAeTCA CMNOPHOW, BCAeACTBME TOro, 4To obuie-
CTBEHHbIE OTHOLUEHUA OXPaHAEMble 3aKOHOM [,0CTaTOYHO pas-
HoobpasHbl. [onaraem, 4To 6oOsee BepHOM bOyaeT ABAATLCA
KnaccudumKaums BCex BpeaHbIX NocneacTBMii NPOTUBONPABHOMO
nocAraTe/NbCTBa Ha:

" Tuxomuposa JI. B., Tuxomupos M. FO. KommeHcarust MOpanbHOro
Bpeaa: KOMMEHTapHH, CyAeOHast MPaKTHKa U 00pa3Ibl JOKYMEHTOB / TIO/L pel.
M. 10. Tuxomuposa. M. : U3n. Tuxomuposa M. 1O., 2011. C. 5.

> CvuproB B. T., CoGuak A. A. Ofmee yueHHe O JETHKTHBIX 00s13a-
TenbcTBax. JI., 1983. C. 17.

> Maneun H. C. Bosmeuienue Bpela, NPUYUHEHHOIO JUYHOCTH. M.,
1965. C. 5.

* Tony6es K. U., Hapmwxauii C. B. KoMmIeHcaus MOpaIbHOro Bpea Kax
Croco0 3amuThl HeMMYyIIecTBeHHbIX Omar nmuaHoctu. CI16., 2000. C. 39.
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— MMYLLECTBEHHbIE (MaTepunasbHble);

— HeMMYLLECTBEHHbIe (HemaTepuasbHble).

Mpn 3TOM K HEMMYLLECTBEHHbIM MOCNEACTBUAM TaKKe
HEeobXoAMMO OTHOCUTb MNOJINTUYECKME, OOLLECTBEHHbIE, MO-
pasibHble, U3NYECKME U T. .

B ocHoBHOM 3aKoHe rocyaapctsa u K PO KoHconnamposaH ToT
o6bem HemaTepuanbHbix B1ar, HapyLweHWe KOTOPbIX MOMKET Npuse-
CTU K HACTYN/JeHW0 MopasibHOro Bpeaa. HeobxoaMmo oTmeTwTb,
YTO HeMaTepuasibHble 61ara HEOTAENMMbI OT IMYHOCTU KOHKPETHO-
ro Yes/I0BEKa, M PAL, U3 HUX HEMOCTOAHEH BO BPEMEHWU: MHAMBUAY-
a/ibHbIM BHELWHUM 06auK, 3a00poBbe M T. . ObWaa 0cobeHHOCTbIO
HEMMYLLLECTBEHHbIX 61ar COCTOUT B X HEMATEPUaZIbHOM XapaKTepe,
HEeOoTYyXXAaeMoCTH, Henepeaasaemoctu (cT. 150 MK PO).

MNoctaHoBneHune lneHyma Ne 10 pacKkpbliBaeT MOHATUE MO-
panbHOro Bpepa — HPaBCTBEHHblE MAM (U3MYECKME CTpadaHus,
NPUYMHEHHbIE AeicTBuem (besaeincTBMeM), NOCArAOWMM Ha NpK-
HagNeXKalme rpaxaaHuHy (OT poXKAEHUA UM B CUNY 3aKOHa) He-
MmaTepuasnbHble 6nara (4OCTOMHCTBO /IMYHOCTW, [E/10Bas penyTa-
UMSA, KM3Hb, 3[0POBbE, JIMYHAA U CEMENHAsA TalHa, HEMPUKOCHO-
BEHHOCTb YaCTHOM KM3HU U T.M.) UAN HAPYLLAIOLWMM €ro JINYHble
HeMMyLLLeCTBEHHbIe NpaBa (MPaBo Ha MoO/b30BaHME CBOMM WMMe-
HeM, NPaBo aBTOPCTBA, APYrMe HEMMYLLEECTBEHHbIE NpPaBa).

Taknm 06pasom, MOpanbHbIM Bpes — CTPaZaHus, NpUYK-
HEHHble rpaXkAgaHuHy (Yenoseky) aencteuamn (bespencremnem)
TPETbUX NUL, HAPYLUMBLUMMW €ro npaBa, cBO6OAbl M 3aKOHHbIE
nHTepechb!'.

MOXHO KOHCTaTMpPOBaTb, YTO YMOp AenaeTcA npevmylie-
CTBEHHO Ha OAHOM W3 ABYyX MOABMAOB MOpPAJibHOrO Bpeaa —
«HPABCTBEHHbIX CTpadaHuii». Tem cambiM npeanosaraercs
HEeobX0AMMOCTb OCO3HAHWA MOTEPNEBLUMM YMANEHUA CBOMUX

' Cnecapes C. Mopansnsiii Bpex // CIIC «KomncymsrantIImiocy.
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MNpaB 1 BO3HUKHOBEHMS B 3TOI CBA3M HEraTUBHbIX CAMOOLLEHOK .
Mpn 3TOoM HebnaronpuATHbIE U3MEHEHUA B OXPaHAEMbIX 3aKO-
HoM 6narax oTpa)kaltTcsa B CO3HAHUM 4YenoBeKka B dopme Hera-
TUBHbIX OLLYLLEHUI (dU3ndecKkme CTpagaHuma) Uaun nepexnsaHuim
(HpaBcTBEeHHbIE cTpagaHusa). A. M. dpaeneBCKU OTMEeYaeT, YTo
MOpPa/ibHbIN BPE, BbIPaXKaeTcsl B HEraTUBHbIX MCUXUYECKUX pe-
aKLUMAX NOTEPMEBLLEro, N NpaBu/ibHee 6bl10 6bl BMECTO MNOHATUA
«MOpPanbHbIA Bpea» MWCMNOAb30BaTb MOHATUE «MNCUXUYECKUM
Bpea». B aTom cnyyae Bpepn nogpasaensanca 6ol Ha cnegytowme
BMUAbl: UMYLLECTBEHHbIN, OPraHNYECKUI U MCUXUYECKUI Bpep,z.

MpenmyLecTBo B MOHATUM «MOPAJIbHbIM Bpea» HPaBCTBEH-
HbIM CTPadaHusam Hag ¢ousmyeckmmm Bblgenset E. A. MuxHo. OH
OTMEYAET, YTO He MOTYT ObiTb BK/IIOYEHbI Kak MpaBoOBasA KaTero-
pus, B NOHATUE «MOpPA/NIbHOIO Bpeda» ¢u3Myeckme CTpagaHus,
TaK KaK OHM MOJIy4aloT IOPUANYECKYIO 3HAUYMMOCTb JINLLb NOCTO/b-
Ky, MOCKO/IbKY BbI3bIBalOT HPABCTBEHHble CTpagaHua’. Hebnaro-
NPUATHbIE USMEHEHMA B NMCUXMYECKOM COCTOAHUN YE/IOBEKA MOTYT
BbIPaXKaTbCA KaK B «GPU3NMUYECKUX CTPAAAHUAXY, TaK U B «duU3Mye-
CKOM Bpege». ITV ABa NOHATMA Pas3/iMyaloTcsa No CBoemy coep-
YKaHWI0, HO ABNIAIOTCA COCTABAOLLMMMN MOPANbHOIO Bpeaa.

Ncxopa u3 BbILWEN3NOKEHHOTO MOXHO BblAENUTb Caeayto-
LLMe NPU3HAKU MOPaIbHOTO Bpeaa:

— HPABCTBEHHblEe CTPafaHWA, 3aTparnBatowme MOpanbHO-
NCUXMYECKYIO COCTaBAAIOLLYIO Ye/I0BEKA;

— du3MYeckMe CcTpafaHuA, XapaKTepusylwmecs B pasHo-
0bpasHbIX U3BMEHEHUAX B OpraHM3Me YeNloBEKa, U BNOCAeACTBUA
NPenATCTBYIOLWMNX HOPMaNbHOMY ero GYHKLNOHUPOBAHMUIO.

Mpn 3TOM OAMH NPU3HAK MOMKET CTaTb MPUUYNHOWN APYTOro.

' Tony6es K. 1., Hapwxuuii C. B. Yka3. cou. C. 85.

? Dpnaenescknii A. M. Komnencauus MopansHoro Bpena. M., 2000. C. 5.

> Muxuo E.A. Kowmrmencars MOpPaJBHOTO BpPEAAa BO BHEIOTOBOPHBIX
00s13aTeNIbCTBAX : JMCC. ... KaH/. top. Hayk. C. 45.
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BepxoBHbIl cyn PO TaKKe onpeaenser aHanorMyHble Npu-
3HAKM, NOACHSAA, YTO MOPaA/bHbIN Bpes, B YaCTHOCTU, MOXKET 3a-
KNHOYaTbCA B HPABCTBEHHbIX MEPEXMBAHUAX B CBA3M C yTpaToM
POACTBEHHMKOB, HEBO3MOXKHOCTBIO NPOAO/NKATb aKTUBHYO 06-
LLLECTBEHHYIO KU3Hb, NoTepen paboTbl, PAaCKPbITUEM CEMENHOMN,
BpayebHOM TalHbl, PacrnpoCTPaHEHMEM HE COOTBETCTBYHOLLMX
AENCTBUTENIbHOCTU CBEAEHMI, MOPOYALLUMX YeCTb, AOCTOMHCTBO
NN OeN0BYI0 PenyTaumio rparkaAaHMHa, BPEMEHHbIM OrpaHuye-
HUEM WIWN JINLLEHUEM KaKux-Tnbo npas, ¢dusmnyeckoi 6osblo,
CBA3AaHHON C MPUYMHEHHbLIM YBEYbEM, WHbIM MOBpPEXKAEHUEM
3/10p0BbsA MO0 B CBA3U C 3aboneBaHNEM, MEPEHECEHHbIM B pe-
3y/1bTaTe HPABCTBEHHbIX CTpagaHui n ap. (ab3. 2 n. 2 nocTaHoB-
nenus MNnenyma Ne 10).

Takum obpa3om, KOMMNEHCAUUss MOPaANbHOrO Bpeaa noTep-
neBWeMYy OO0MYyCKAaeTCA He TONbKO B C/lydae MPUYMHEHUS emy
MMEHHO PU3MYECKMX CTPAAAHMN, HO U HPABCTBEHHbIX CTPaAaHUM
B pe3ynbTaTte rmbenu 6aM3KOro 4yesnoBeka (cynpyra, poauTtens,
pebeHKa 1 gp.).

KomneHcauus mopasbHOro Bpeaa - oauH us Hanbonee gemn-
CTBEHHbIX CNocoboB 3aWMTbl CYObEKTUBHbIX rPa*KAaHCKUX MnpaB
M 3aKOHHbIX MHTEPECOB rpaykAaH, rapaHTUPOBAHHbLIA rocyaap-
CTBOM, MO3BO/IAKOLWMIN UCNONb30BaTb €ro A/11 BOCCTAaHOBAEHMS
HapyLeHHbIX npaB. KomneHcauus MoOpanbHOro Bpeaa ocy-
WEeCTBNAETCA HEe3aBMCMMO OT BO3MELLEHUS WMYLLECTBEHHOrO
Bpeaa (n. 3 ct. 1099 K PD).

MpaBoO Ha KOMMEHCaLMI0 MOPAJIbHOTO Bpesa BO3HMKAET Npwu
HanU4yMM onpeaeneHHbIX YCI0BUiA:

— CTpafaHuA, T. €. MOPa/NbHOIO Bpeaa Kak cneacTBus Ha-
PYLLUEHMA INYHBIX HEMMYLLLECTBEHHbIX MPaB;

— HenpaBOMEpPHbIX AeNCTBUIN (6e34encTBMIA) NPUYMHUTENA

Bpeaa;
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— TMNPWYUHHOM CBA3U MEXKAY HEeNnpaBOMEPHbIM AeNcTBUEM
M HacTynJieHnem MopasibHOro Bpeaa;

— BMWHbI MPUYNHUTENA BPEAa.

Yto Kacaetca popm KOMMEHCALUUM NMPUYNHEHHOTO MOpab-
HOro Bpeaa, TO B HOPUAMYECKOM HAyKe 3TOT acMneKT ABAAeTCA
ANCKYCCUOHHbIM. Ha cerogHAWHWA AeHb OeNCTBylOWee rpa-
AAHCKOe 3aKOHO4ATeNbCTBO NPeayCMATPMBAET NULLb AEHEXKHYIO
dopmy (n. 1 cT. 151 mn. 1 ct. 1101 K PD), npu aTom Ao 1 AaHBaps
1995 r. KomneHcauuA H6bl1a BO3MOXKHA TaKXKe U B MHOW maTepu-
anbHoOM dpopme.

B HayyHOWM NuTepaType MMEeT MeCTO MHEHMUA, YTO Hapaay
C AeHeXXHOoM popmolt HeobxoaMMOo BBECTU U UHble GOPMbI KOM-
neHcaumm mopanbHoro spega. Hanpumep, H. C. ManenH otme-
YaeT, YTO NoTepneBLEMY C/leayeT NPeaoCTaBUTb BO3MOXKHOCTb
CMAMYNTb MOPaAJibHble NOTEPU, CTPaZaHMA, BOCCTAHOBUTb €ro
KOMMYHMUKa6enbHOCTb U T. . .

OcobeHHOCTM KOMMNEHCAUMM MOpPANbHOTO Bpeda, npeay-
cMaTpumBatoLLero GusmMyeckne U HPaBCTBEHHbIE CTPAZAHUA, OTPU-
LAIT NPUMMEHEHME HATypasibHOro cnocoba BO3MELLEHUA, XOTA
pAL aBTOPOB MOABEPraldT KPUTUKE OTCYTCTBME MHOM MaTepuasib-
HOI1 pOPMbI BO3MOKHOCTU KOMMEHCALIMU MOPanbHOro Bpeaa’.

K coaneHuto, B pOCCUMNCKOM NPaBONPUMEHUTENbHOM NpPaK-
TUKe OTCYTCTBYIOT YETKO CHOPMYIMPOBAHHbIE KPUTEPUUN U METO-
Abl OLUEHKM pa3mepa KOMMNEeHcaunnm MopasbHOro Bpesaa, Yto Bbl-
3bIBAeT uenbii pag npobaem npu paspeleHmn cnopoB No yKa-
3aHHbIM KaTeropusam Aen B cyae.

' Maneun H. C. FOpuaudeckas orsetcTBeHHOCTH // [IpaBoBas cucTeMa.
Oynkuuonuposanue u pazsutue. T. 2. C. 206.

* Mapuenxo C. B., Jlasapepa-Ilanxas H. B. [Ipo6ieMbl KOMIIGHCAIHH
MOpaJIBHOTO BpeJa B 3epKalie POCCHUUCKOro mpasa // AJBOKaTcKas IPaKTHKA.
2004. Ne 5.
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KaK Mbl y>Ke OTMETUAN B COOTBETCTBUWN C AEUCTBYIOLWMM 3a-
KOHOZaTeNbCTBOM, KOMMEHCALMA MOPasIbHOrO Bpeaa OCyLLecTBs-
NnAeTca B AeHexHou dopme. Mpu 3TOM pasmep KOMMNEHCauuu
MOMKET ONpeaensaTbCs caeayowmmm cnocobamm:

1) Ha OCHOBaHMM cornaleHns CTOPOH (Hanpumep, cornawe-
HMe CTOPOH TPYy[O0BOro A40rosBopa B cooTeBeTcTBUM cO cT. 237 TK
P®), B Tom uncne B gocyaebHom nopsagKke, UM NyTem 3ak/toye-
HWUA MUPOBOTO COrNaleHns AM60 A0 MOMEHTa MPUUYNHEHMUA MO-
panbHOro Bpeaa;

2) cyAOM Ha OCHOBE OLEHKM [0Ka3aTenbCTB, MNpeaocTaB-
NIeHHbIX B MaTepuanbl gena.

B npaBonpvmeHUTEeNbHOM NPAKTMKE Yalle BCEro B3biCKaHMe
KOMMEeHcaLuMmM MOpPanbHOro Bpeaa OCyLLEeCTBAAETCA B cyaebHom
nopazke.

Ha TpeboBaHMA O KOMMNEHCAUUN MOPaNbHOro Bpeaa MCKO-
BaA [AaBHOCTb HE PACNPOCTPAHAETCA, MOCKOJIbKY OHW BbITEKAOT
M3 HapyLEeHUS TNYHbIX HEMMYLLLECTBEHHbIX NPaB.

HeobxogMmMo OTMETUTb CAeayIOWMA BaKHbIA MOMEHT: Ha
TpeboBaHMA O KOMMEHCALMN MOPA/IbHOTO Bpeaa MCKOBaA AaB-
HOCTb He pPacnpOCTPaHAETCA, MOCKOJIbKY OHW BbITEKAIOT U3
HapYyLEeHUA INYHbIX HEMMYLLECTBEHHbIX NPaB, KPOMe C/y4aes,
npeaycMoTpeHHbIX 3akoHoM (cT.208 TK P®). Tak, K TpeboBaHMAM
O KOMMEHCauMM MOpPasIbHOrO Bpeaa, KOTOpble BbITEKAT M3
HapyLEHUA MMYLLLECTBEHHbIX NPaB, A0MKHbI MPUMEHATLCA Npa-
BMAa 00 MCKOBOM AABHOCTM MIN CPOKax Ans obpauieHus B cya,
YCTaHOB/IEHHblEe 3aKOHOM A/15 3aWMTbl 3TUX npas. Hanpumep,
cornacHo cT. 392 TK P® paboTHMK mMmeeT npaBo 0b6paTuTbCA
B CyZ, 33 pa3pelleHnem WHAMBUAYANbHOrO TPyA0BOro cropa B
TEeYeHMe Tpex MecaLEeB CO AHA, KOraa OH y3HaN UAW A0JIKeH bbin
Yy3HaTb O HApPYyLIEHWN CBOErOo NpaBga.

Taknm 06pasom, BONPOChI, CBA3aHHbIE C UICKOBOM A@aBHOCTbIO,
[OJIKHbI paspellaTbCca B 3aBUCMMOCTM OT XapaKTepa npasa, 3a
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3aLLUUTON KOTOPOro uctel, obpallaeTca B cyd, U AO0/XKHbI onpe-
AEeNATbCA MO npaBuaam, NMPUMEHMMbIM K 3aLUMUTE YKA3aHHbIX
npas. Tak, ecn1vM OCHOBAaHWEM AN MOAAYM MCKOBOTO 3asBlEHMUA
MOCNYXUN0 HapyLleHWe NpaB NoTpebuTens, Ho OTCYTCTBYET NpU-
YMHEHMe Bpeda 340POBbIO, TO CPOK MCKOBOM AaBHOCTU byaer
COCTaBNATb TpU roaa (o6wmit), Npyn 3TOM NO UCKam, O KOMMEHCa-
UMM MOPaNbHOro Bpeaa KOTOopble CBA3aHbl C HEHaZEMKalMM
KayecTBOM paboTbl NO HEKOTOPbIM 0653aTeNbCTBaM (Hanpumep,
[lOroBOp noapazaa) sToT cpok byaet 1 roa,.

[ena o KomneHcauum MopanbHOro Bpeaa, NMPUYMHEHHOro
dUBNYECKMM TNLAM, PACCMaTPUBAIOT Cyabl 06LLEeN pPUCAUKLUN
B COOTBETCTBMM C 06LWMMM NpaBuiamu noacyaHoctu (ct. 22 MK
P®) no mecTy XuTenbcTBa OTBETYMKA (agpecy opraHusauuu).
Mpwn sTOM B COOTBETCTBUM C NOANYHKT 6.1 n. 6 cT. 29 MY PP uc-
KM O KOMMEeHcaLMM MOpanbHOro Bpesa, MoryT npeabsaBasaTbea
TaKKe B CyZ, MO MEeCTY KUTe/bCTBA UCTLA.

Mpy 3TOM cnepyeT yumTbiBaTb XapaKTep TOro npasa, 3a 3a-
LLMTOM KOTOporo uctel, obpauiaetca B cyd, 3To 6yaeT pelwato-
WMM 0BCTOATENBCTBOM MPU PELUeHMM BONpPOCa O NoaCyAHOCTU
[aHHOM KaTteropuu gen. Ecnm TpeboBaHMe MCTLA O KOMMNEHCa-
LUMN MOPAsIbHOTO BpeAa BbITEKAET M3 HApYyLEHWUs ero Mmylle-
CTBEHHbIX NpaB, TO NOACYAHOCTb ByAeT onpeaensTbCca B 3aBUCU-
MOCTM OT LieHbl UCKa (MMPOBOW Cyabs UIN PANOHHbIN cya), ecnu
TpeboBaHMe BbITEKAET U3 HapyLIEHUA HEMMYLLECTBEHHbIX MPaB -
NoACYAHOCTb palioHHOro cyaa (cT. 24 MK POD).

CnepyeT meTb B BUAY, YTO ec/iv TpeboBaHME O KOMMEHCa-
UMM MOPANbHOrO Bpesa ABASETCA cnocobom 3almTbl A4e/10BOM
penyTauum cybbekTa XO03AMCTBEHHOM AeAaTenbHOCTM B cdepe
npeanpPUHUMATENBCKOM UM MHON SKOHOMMUYECKON AeATeNbHO-
CTW, TO 3TOT cnop B cuay n. 6 ct. 27 AMNK P® 6yaer oTHocUTCA
K KOMNEeTEHUMM apOUTPaXKHbIX Cya0B.

MpoueccyanbHble 0CcoHeHHOCTH PaCcCMOTPEHNA OTAE/TbHbBIX
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KaTeropui rpaxaaHCKux gen

Hanpumep, ecnn nck nogano HOJ1, 0 KomneHcaumMn mopanb-
HOro Bpeaa, NPUYMHEHHOrO PacnpPoCTPaHEeHUEeM CBeAeHUN, Ko-
TOpble MOPOoYaT AE/I0BYIO penyTaunio He B chepe npesnpuHuma-
TE@NbCKOM AN NHOWN SKOHOMMYECKOWN AeATe/IbHOCTH, TO Aeno by-
AeT paccmaTtpuBaTth cyg, obuiein opucamkummn. B ntobom cnyyae
HeobXxoAMMO y4YMTbIBaTb XapakTepa npaBa, MO MOBOAY 3aLUMUTbI
KOTOpPOro BO3OYy)KAEHO Aeno, Tak Hanpumep, B cuay n. 1 4. 1
CT. 26 MK P® geno o KomneHcauum MOpanbHOro Bpeda, CBA-
3aHHOrO C rocyZlapCTBEHHOM TaliHOM, NOACYAHO BEPXOBHOMY CY-
oy pecnybnvku, Kpaesomy, obiacTHoMy cyay, cyay ropoaa de-
[epasibHOro 3Ha4YeHun, Cyay aBTOHOMHOM 06/1acTu U cyay aBTo-
HOMHOro oKpyra. TpeboBaHuA No ¢popme U COAEPHKAHUID UCKO-
BOro 3aaBneHunA cogepKartca B cT. 131 MK Po.

6.2 OcobeHHOCTM onpegeneHna npeagmerTa
AOKa3bIBaHMA U OTHOCMMbIX A0Ka3aTeNbCTB NO Aesam
0 KOMMEHCcaLMM MOopanbHOro Bpeaa

B I'MK P® otcyTtctByeT AedmnHULMA NpeameTa A0KA3bIBaHMA.
Kpyr BonpocoB, KoTopble HEOHXOAMMO BbIACHUTL B npouecce
OEeATeNbHOCTM CcyZa: onpegeneHve [O0CTaTOYHOCTM NpeacTas-
JIEHHbIX A0Ka3aTe/bCTB, UX OUEHKa U NPUHATUE PELLUEHUA U eCTb,
Mo CyTW, NpeameT 4oKasbleaHUA .

MepeuncnerHsble B cT. 151 K PO obcToAaTenbcTBa npeacras-
NAT no 6onblwoMy cyeTy nNpeaMeT A0Ka3biBaHUA MO abCTpaKT-
HOMY TpaXKAaHCKOMY AeNy O KOMMNEeHCcauum MopasibHOro Bpesa.

B npaBonpuMeHUTENbHON NPAKTMKe HabarogaeTca A0CTaTou-
HO 6O/bLLOE KO/IMYECTBO 0OpaLLeHU rpaxkaaH ¢ TpeboBaHMAMM

! Kocrenkosa M. 10., FOnosa E. C. Ipeamer 1oKka3hIBaHHS O AeTaM
0 KOMIeHcanuu MopanbHoro ymiepoa // Bectank MUDIIL 2017. Ne 2(27).
C. 71-81.
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0 KOMMNEeHcauum mopanbHoro spega. MNpu sTom A0KasbiBaHWE MO
paccMaTpMBAEMOM KaTeropmm rpakAaHCKMX Aen Bbi3blBAeT A0-
CTaTO4HO Honblme 3aTpyaHeHuA. Kaxkaaa CTOPOHA A0MKHA A0-
Ka3aTb Te 06CTOATENbCTBA, HA KOTOPbIE OHA CCbl/IAeTCA.

Mo genam 0 KOMNeHcaLMM MOPaNbHOTO Bpeaa Npu BbisiBe-
HUM ocobeHHOCTeN AO0Ka3blBaHWUA crefAyeT PYKOBOACTBOBATLCA
cnepyowmMmmM noctaHosneHmamun [neHyma BepxoBHOro cyaa
P®: nocraHoBneHme MNMneHyma Ne 10, «O paccmoTpeHun cygamu
rpa*kAaHCKMX e Nno cnopam o 3almTe npaB notpebutenen» ot
28.06.2012 Ne 17, «O npumeHeHuun cygamm Poccuitckon Pepe-
pauum TpyaoBoro Kogdekca Poccuiickon dPegepaumm» oOT
17.03.2004 Ne 2, «O npumeHeHUU Ccyaamn rpaxaaHCKoro 3aKo-
HO4ATeNbCTBA, PEryAMPYIOLLEro OTHOWEHUA NO 06A3aTeNbCTBAM
BCNeACTBME MPUYMHEHUA BPEeSa KU3HU UKW 300PO0BbIO rpaXaa-
HMHa» o1 26.01.2010 Ne 1.

Mo aenam o KomneHcauym MOpanbHOro Bpeaa B npeamet
[lOKa3blBaHMA BXOAAT caepyolme opuauyeckme Gakrbl:

1) umenn nn mecto aelicteua (6e3mencTtBne) OTBETUMKA,
NMPUYNHUBLUME WUCTLY HPABCTBEHHbIE WU GU3MYECKMe CTpaaa-
HWA, B YeM OHM BblpaxkanCb U Koraa bblin coBepLUeHbl;

2) KaKMe /INYHbIEe HEMMYLLECTBEHHbIE NPaBa UCTLA HapyLle-
Hbl 3TUMMK AencTBMAMMK (6e34eiCTBUEM) N Ha Kakue HemaTtepu-
aNbHble 61ara OHW NOCAratoT;

3) B yem BbIPa3nAUCL HPABCTBEHHbIE UK DU3MYECKME CTPa-
AaHVA UCTU];

4) cTeneHb BMHbI NPUYMHUTENA Bpeda (B TOM cay4yae, ecam
OHa [0/1KHA YYUTbIBATLCA);

5) KakoB pasmep KoMMneHcauuu.

Ecnm roBopuTb 0 TaKOM tOpUANYECKOM GaKTe, KaK BMHA, TO
Heobxo4MMo OTMeTUTb, YTo CcT. 1100 MK PP ycTtaHaBnmBaeT cny-
Yyau, Koraa KOMMeHcauma NPoOUCXOAUT BHE 3aBUCMMOCTU OT BMHbI
NpUYNHUTENs Bpesa. Hanpumep, ecnum Bpes NpUYNHEH:
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— MCTOYHMKOM MOBbILEHHOM ONACHOCTY;

— Tpa*kAaHWHY B pe3ynbTaTe ero He3aKOHHOTO: OCYXAEeHUS,
NPUBIIEYEHUA K YTOJIOBHON OTBETCTBEHHOCTU, NPUMEHEHUSA B Ka-
YyecTBe Mepbl MPeceyYeHua 3akAYeHUA Moa, CTPaKky WAW noa-
MUCKM O HEBble3ae, HANIOKEHNS aAMUHUCTPATUBHOIO B3bICKaHMA
B BUAE apecTa Win UCNPaBUTENbHbIX PaboT;

— pacnpocTpaHeHWemM CBeAeHUI, NopoyaluMx 4ecTb, A0-
CTOMHCTBO Y A,e/10BYIO PenyTaLumio.

B 3TOomM cnyyae OTBETYMK MOXKET [0KasaTb Ha/MyMe BUHbI
WKW YMbICNA B AENCTBUAX NOTEpMNEeBLUEro.

CTeneHb HPABCTBEHHbIX UM GUBNYECKUX CTPALAHUN OLLEHMU-
BAEeTCA CYAOM C y4eToM (paKTUYECKUX OBCTOATENbCTB NMpPUUYUHE-
HMA MOPaJIbHOrO Bpeda, WHAWBMAYA/NbHbIX OCOBEHHOocTen no-
TepneBlUIEero U APYrnx KOHKPETHbIX 0BCTOATENbCTB, CBUAETE/b-
CTBYHOLLMX O TAXKECTM NEPEHECEHHbIX UM CTpagaHuii (abs3. 2 n. 8
noctaHosneHus MNaeHyma Ne 10).

CyOoom Takxe 6yaeT yumTbiBaTbC M CaMoO NOBeAeHMe MNo-
TEepneBlUIEro B MOMEHT NpuuYMHeHUs Bpeaa (Tak cyaebHana UH-
CTaHUMA COrnacunacb CO CHUMEHMEeM pa3mepa KOMMeHcauuu
MOpPasIbHOro Bpeaa, TaK KaK UCTel, B KayecTBe naccakuMpa B aB-
TOMOb6UNEe Ha nepeaHEM CUAEHbE, He BblN MPUCTETHYT PEMHEM
6e30MacHOCTU, YTO YyCyrybuno TAXKECTb NMOJIYYEHHbIX UM MoBpe-
sKOeHUM)" .

YTO KacaeTcs NPUUMHHOM CBA3M, TO Ha NpaKTUKe He Bcerga
JIeTKO ee YCTaHOBUTb. Hanpumep, B cayvyae KOMMEHcaumum mo-
pasbHOTrO BpeAa, MNPUYMHEHHOro MOBPEXAEHUEM 340POBbA
B Buae crneunduyeckoro 3abonesaHus, BbI3BaHHOro Hebnaro-
NPUATHbIM BO3AENCTBMEM OKpYKalolen cpedbl, Tpebyetcs,
npeae BCero, yCTaHOBUTb Ha/MuMe MPUUMHHOWM CBA3U MeKay

' AnennsamponHoe onpenenenue CBEPITOBCKOTO 06JaCTHOrO Cyaa OT
24.07.2014 no nemry Ne 33-9003/2014 // CIIC «Koncynbrantllnrocy.
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3aboneBaHnem m HebnaronpuaATHbIM Bo3gelcTeuem. [na aToro
«HeobxoAMMO YCTaHOBUTbL BpeAHOE BeLLEeCTBO, Bbi3BaBLUEE 3a-
60/1eBAHME UM MHOE PACCTPOMCTBO 340POBbA, U MeAULNHCKUE
acreKTbl ero AencTBmA; onpeaennTb BO3MOMXKHbIE MYTU U MOMEHT
NPOHUKHOBEHMA ero B OpraHn3m; onpeaenTb NPUHaANeXHOCTb
3TOrO BELLECTBA KAKOMY-TO MCTOYHMKY IMUCCUm» ™.

Ecnn B pesynbTaTe pacnpocTpaHeHUA He COOTBETCTBYHOLMX
AEeNCTBUTENIbHOCTU NOPOYaLUMX CBEAEHWUI INLO UCMbITbIBAET ne-
PeXUBaHUA (HPABCTBEHHbIE CTPafaHWUA) U B pes3ysibTaTe 3TOro
npoucxoaAat GUsMYecKMe CTpafaHusa, Aanee UCMbITbIBAeT nepe-
KMBAHUA B CBA3KU C 3abosieBaHMEM (BTOPUYHbIE HPABCTBEHHbIE
CTpagaHuA), To cneayeT NPU3HaTh, YTO COBOKYMHbIM MOPa/ibHbIN
BpeAd HaxoAuTCs B MPUUMHHOW CBA3M C NPOTUBOMNPABHbIMMK Aen-
HUAMMW B BUAE PACNpPOCTPAaHEHUA HE COOTBETCTBYIOLMX AENCTBU-
TENbHOCTU CBEAEHWUA.

MPUMEHUTENBHO K AaHHOW KaTeropuu Aen UcTel, AOJIKEeH
obocHOBaTb M NpeacTaBUTb [0Ka3aTeNbCTBa, KoTopble Oyayt
noaTeep:KAatb GaKT HACTyNAeHUA HPaABCTBEHHbIX UAU dU3UYe-
CKUX CTPagaHWin U 3as8BJIEHHbIN MM pa3mep KomneHcaumu, a oT-
BETYMK COOTBETCTBEHHO — BO3PAXKEHMA M A0KA3aTebCTBaA, ONPO-
Bepratowme AaHHble TpeboBaHMA UAM BAUATb Ha YMEHbLUEHMWE
CYMMbl KOMMeHcaumu. [locTaTOYHO YacTo KOMMEHcauum Mo-
PanbHOro BpeAa NPUMEHAETCA KaK CONyTCTBYOLWLAA Mepa OTBeT-
CTBEHHOCTM MPU YA0B/IETBOPEHUM APYTUX TPEOOBAHMIN UCTLA.

B page cnyyaeB npu A0Ka3aHHOCTU, MPUYMHEHUA TpaXkaa-
HUHY GU3MYECKOTO MM MCUXONOTMYECKOrO Bpeaa MOPasbHbIl
Bpes Npe3toMUPYETCS, T. €. Ha OTBETUMKE KNEXKUT» NPe3ymnums
BMHbl NPUYMHUTENA Bpeda. ITO ABNAETCA CyLLeCTBEHHOW OCO-

' Bacusesa M. Bo3Melnienue Bpe/ia, IPUUMHEHHOTO 310POBBIO [PAXKIAH
HeOJIaronpusATHBIM BO3JIEHCTBHEM INPHUPOAHON cpenpl // 3akoHHOCTH. 1997.
Ne 7. C. 30.
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H6EHHOCTbIO A0Ka3blBaHWMA NO Aenam AaHHOM Kateropuu. Mpume-
HEeHMEe TaKOM MPe3yMnuUn Noaaep>KMBAETCA Bbiclen cyaebHom
WMHCTaHUMen. TaK, B n. 32 noctaHoBneHuA [neHyma BepxoBHoro
cyna PO ot 26 aHeapa 2010 r. Ne 1t YKa3bIBAETCA, YTO «MPU 3TOM
CyAy cnepyeT UMeTb B BMAY, YTO... PaKT NPUYMHEHMA eMy MO-
panbHOro BpeAa npeanonaraercaA». Takke B MNOCTAaHOBAEHWUU
MneHyma Ne 17% oTMeyvaeTcs 4To «[0CTaTOYHbIM YC/10BUEM AN
YyO0BNETBOPEHUA UCKA ABNAETCA YCTAHOBAEHHbIM GaKT Hapylle-
HWA npaB notpebutena». MHorme aBTOPbl OTMEYAOT O HEeCco-
MHEHHON BO3MOXHOCTM OMPOBEPXKEHUA AAaHHOW Npe3ymnuum
OTBETYMKOM. TaK, OTBETYMK MOXKET [0Ka3aTb YTO MoTeprneBLUni
HecnocobeH OCO3HaBaTb MO30PALLMA XapaKTep PaCcnpPOCTPaAHEH-
HbIX O HEM CBEAEHUI, HAaNpUmep, B CUYy cna6oyMMﬂ3, KNeBeTHUK
BNpaBe CCblNaTbCA HAa HECNocobHOCTb n0TepneBmero4, TaKasa cu-
Tyauusa MOXKeT UMEeTb MECTO B OTHOLLUEHUM NCUXUYECKN BON bHbIX".

B ntobom cnyyae ecnv nnuo, NPUYMHUBLLEE BPEA, LOKAXKeT,
4TO Bpes, NPUYMHEH He MO ero BMHe OH 0CBOOOXKAaeTcA OT BO3-
melweHna Bpeaa. M3 aToro cnefyeT, UTO Ha OTBETUMKE NEXUT
06A3aHHOCTb 4,0Ka3blBAHMA OTCYTCTBMA €r0 BUHDI.

' O npuMeHeHMH CylaMH Ipa’<IaHCKOrO 3aKOHONATENBCTBA, PEryIHpY-
IOIIEr0 OTHOUIEHHS MO 00s3aTeNIbCTBaM BCJIEJCTBHE NPUUMHEHHS BPEAa JKU3-
HU WU 3JI0POBBIO I'PaKJIaHUHA : MocTaHoBJIeHUe [Inenyma BepxoBHoro cyna
P® ot 26 auBaps 2010 1. Ne 1.

* O paccMOTPEHHH CyJaMH TPaXkIAHCKUX JIeN MO CIOpPaM O 3allluTe MpaB
norpedureneit : mocraHoBieHue ot 28.06.2012 Ne 17 // Bronnerens Bepxos-
Horo cyna P®. 2012. Ne 9.

3 I'ymun . WU. FOpunudeckass OTBETCTBEHHOCTh 32 MOPAJIBHBIA Bpena
(Teoperuko-npaBoBoii ananmms). CII6., 2002. C. 127.

Opaenesckuil A. M. KoMneHcanuss MOpaiabHOrO Bpea: aHalIu3 U KOM-
MEHTapuil 3aKOHOAATENBCTBA U CYACOHOM NMPAKTHUKHU. 2-€ U3, UCTIPaB. U JIOIL.
M., 2000. C. 84.

> Tony6es K. Y, Hapmwxkanit C. B. KoMmeHcarus MOpaibHOro Bpea Kak
croco0 3amlMThl HEMMYIIECTBEHHBIX Oyiar jguyHOCTH. 2-¢ m3a., mom. CIIO.,
2001. C. 101.
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Mo genam o KOMMEHCAUMM MOpPasbHOro Bpesa CTOPOHbI
B [AleNe MOryT MCMO/b30BaTb BCE CPeACTBa [OKa3blBaHMA, KOTO-
pble NpeAyCMOTPEHHbIe NPOoLEeccyabHbiM 3aKOHOAATE/IbCTBOM.
Bce noKasaTenbCcTBa, B TOM YMC/E M NO SAHHOW KaTeropuu gen
OONXHbI cobupaTtbca ¢ yyeTom TpeboBaHM 06 OTHOCMMOCTH,
AOMYCTUMOCTU, AO0CTOBEPHOCTU U 4,0CTAaTOYHOCTM.

[elctBUTENbHOE HapyLUeHWEe HemaTepuasnbHbiXx 6s1ar Kak
nocneacTBMa MNpaBOHApPyLWEHUA He SBAAeTCA Heobxogumbim
ycnosuem, octaTouyHO 4TObObl AEACTBMA NpaBOHaApyLWKUTeNsa no-
cAranun Ha HemaTepuanbHble 6nara (ct. 151 TK P®). Tak, ymane-
HUE YecTU NiMua NPU PacnpOCTPAaHEHUM MOPOYALLUX CBEAEHWUM
MOMKET U He HACTyNuTb, HO NMPU 3TOM MCTEL, MOXKET UCMbITbIBATb
NCUXMYECKME CTPALAHUA B CBA3WM C YIPO30M HACTYMNIEHUA TaKOro
nocneacTeums.

MpAMbIM 4,0Ka3aTENbCTBOM PaKTa NPUUYMHEHMA MOPAIbHOTO
Bpeaa byayT ABNATbCA OO6BACHEHUA UCTLA O XapaKTepe ¢usmye-
CKMX WM HPABCTBEHHbIX CTPaZaHWUM, HanuMe camMoro mMopasib-
HOro Bpena SBAAETCA OAHMM M3 HEeobXOAMMbIX YCNOBUI BO3-
HWKHOBEHMA OTBETCTBEHHOCTU. CnefoBaTe/NlbHO, UMEHHO Ha/u-
YyMe CaMoro MopanbHOro Bpeaa ABNAETCA OAHUM M3 Heobxoau-
MbIX YC/N0BMI1 BO3HMKHOBEHWA OTBETCTBEHHOCTU .

Hanbonee yacto ncnonb3yembim CpeacTBOM A0OKasblBaHMA
no AeflaM 0 KOMMEeHCaLMM MopanbHOro Bpeaa ABAATCA 06bAC-
HeHua cTOpoH. OAHUM K3 KpUTEpUEeB OnNpeaeneHus pasmepa
KOMMEHCauMmM MOpPasbHOrO BpeAa WMHOrAa BbIAENAeTCs «UC-
KPEHHOCTb CTpap,aHmZ»Z, YTO Ha AAHHbIM MOMEHT CBOEN aKTy-
a/IbHOCTU He yTpaTUO.

CBOM 0OOBACHEHWMA WUCTEL, MOXET apryMeHTUMpPOBaTb OTCYT-
CTBMEM BO3MOKHOCTM MPOAO/IKATb aKTUBHYIO KU3Hb, /IULLIEHME

! I'ymun . W. KOpuanueckass 0TBETCTBEHHOCTb 32 MOpPAJbHBIN Bpe.
CII6., 2002. C. 127.

? bemsuxus C. A. Bosmemenne MOpAJBHOTO (HEMMYIIIECTBEHHOT0) Bpe-
na. M., 1996. C. 67.
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paboTbl, pacnpocTpaHEeHUEeM CBEAEHWU, HE COOTBETCTBYHLLUX
AEeNCTBUTENbHOCTM U T. 4. BarkKHoe 3HayeHune byaeT MMeTb A0Ka-
3aHHOCTb MPUYMHHO-CNEACTBEHHOW CBA3U MEXAYy AeNCTBUAMM
(6bespencTBMeM) M NPUYMHEHHBIM MOPa/IbHbIM BPEAOM, KOTOpas
MOXET ObITb OCYLUECTB/IEHA C MOMOLLbIO OOBACHEHMIA CTOPOH,
3aK/II0YEHUIN SKCMIEPTOB, NoKasaHuii cauaetenei’.

Cya, npu paspeleHmMn Bonpoca 06 3MOLMOHANbHO-NCUXU-
YEeCKMX HApPYLUEHMAX B COCTOAHMUW NMLA, HACTYNUBLUUX B Pe3y/b-
TaTe NPUYMHEHHOrO MOPAJSIbHOTO Bpeda, a TakKe ncuxodusnye-
CKMX 0COBEHHOCTAX €ro IMYHOCTH, CNOCOBHbIX NMOBAMATL HA BOC-
npuATME MM COObLITUI, AO/KEH MPUHMMATb BO BHMMaHWe 3a-
KAoYeHue cneuunanncta (Bpava).

Echn dusmnyeckne cTpagaHuA MOXKHO [O0Kas3aTb MeAULMH-
CKOW [OOKYMEHTauueln, To C HPABCTBEHHbIMW CTpagaHUAMKU Ha
npakTnke aena obcroaT cnoxHee. CyaebHO-NCMXONOrMYECKOM
3KCMepTM3a Ha MNpaKTUKe WUCNoAb3yeTcA KpailHe peaKko. Tak,
M. C. benawoBa yKasblBaeT Ha TO, YTO Cyabl UCXOQAT U3 HPaAB-
CTBEHHbIX CTPAAAHUI KCPeaHECTaTUCTUYECKOro» YeoBeKa’, Xo-
TA HEKOoTopble NAN MOTYyT BOCNPUHMMATb MPOTMBOMPABHbIE
AENCTBUA MO-pPasHOMY, C YY4ETOM MHAMBUAYANbHbIX OCOBEHHO-
cTei. 3acnyKmMBaeT BHMMAHMA TouKa 3peHuns C. M. OnedupeHko
n WU. B. NMoTanoBa, KOTOpPble OTMEYaloT Ha HeobXoAMMOCTb yye-
Ta OTAANEHHbIX NOCNEACTBUIN NPUYMHEHMA MOPAIBHOTO Bpeaa,
KOTOpble MOTYT NPOABUTL cebs B Byayliem’. HeCOMHEHHO, ans

! Pemernunkosa . B. CrnpaBOYHMK M0 JOKAa3bIBAHUIO B TPaXJTaHCKOM
cynonpousBozctee. M., 2002. C. 120-126.

* benamosa M. C. MopaibHblii Bpesi: NPUMEHEHHE CTIIHANbHBIX 3HAHMUIA
TIPY OTIPEIENICHNH ero HaM4Ius 1 pazmepa // 3axoH u npaso. 2008. Ne 10. C. 82.

* Onedupenxo C. II., Ioramo M. B. 3nauenne cymeGHO-IICHXO-
JIOTHYECKON 3KCIIEPTHU3HI MPH JO0Ka3bIBaHHMH MOPAIBHOTO Bpela B YTOJIOBHBIX
nenax // BectHuk YensOmHCKOro rocyaapcrBeHHOro ynuepcureTa. 2011.
Ne 19. C. 89.
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BbIAAB/IEHNA TaKUX NocneacTsuii Heobxoammo obnagatb cneuu-
a/NIbHbIMW 3HAHMAMM B 061ACTU NCUXONOTUM U ONpeaesieHHbIMU
npodeccMoHanbHbIMM HAaBbIKAMMW.

Cratbm 151 1 1101 TK P® Ha3bIBalOT TaKKe c/eaytoume Kpu-
TepUU pNsa onpeneneHva pasmepa KOMMEHCALUUM MOpPasbHOro
BpeAa:

— WHble 3aC/y}KMBaOLWME BHUMAHUA 0OCTOATENLCTBA;

— TpeboBaHWA Pa3yMHOCTU U CNpPaBea/IMBOCTH.

Tak, yA0BNeTBOPEHWNE UCKA O BO3MELLLEHUM MaTepuasibHOro
Bpeaa, yObITKOB He MOXKET ObITb MOCTAaB/NIEHO B 3aBUCUMOCTb NpU
YCTaHOB/IEHMM pa3mepa KOMMEHCauMM MOpPaNbHOIO Bpeaa,
a TaKKe NNaTeXKecrnocobHOCTb, COCTOAHME 340POBbA T MaTEPU-
a/IbHOE MOJI0XKEeHMEe OTBETYMKA. TONbKO C YYETOM KOHKPETHbIX
06CTOATENLCTB A€Na CyA, MOXKET NPUATU K BbIBOAY O HaNNYUM
Y UCTUA NpaBa Ha KOMMNEHCALMI0 MOPaAbHOrO Bpeaa u onpeae-
NINTb pasmep Npucy*kgaemon kKomneHcaumn. Heobxogmmo oT-
METUTb, YTO MO KaKAOMY KOHKPETHOMY Zie/ly B 3aBUCMMOCTU OT
06CTOATENLCTB AE/1a BO3MOXKHO M3MEHEHME WU [ONOSHEHUE
npeameTa A0Ka3blBaHUSA.

Kak 1 npu paccmoTpeHun ntoboro rpaxkgaHcKkoro gena us
npeameTa A0KasblBaHMA MO Ae/laM O KOMMNEHcauum MopasibHOro
BpeAa HeobxoAMMO UCKAOYATb NpetoanumnanbHble ¢akTbl. B co-
oTBeTCcTBUM C Y. 1 cT. 56 MK PO Karkgaa CTOpOHA A0/1’KHA A0Ka-
3aTb Te 06CTOATENBCTBA, HA KOTOPblE OHA CCbl1aeTca B 060CHO-
BaHMe CBOUX TPebOBaHMIM U BO3PArKEHWA.

Ons noatsep)aeHus dakTa NPUYUHEHUA HPaABCTBEHHbIX
nnn GU3MYECKUX CTpPadaHuUM MOryT NPeaoCTaBAATbLCA Cleayto-
WMe AOKa3aTeNbCTBa:

— 0bObACHEHUS CTOPOH U NOKa3aHMA CBUAETENEN;

— MOKasaHusA cBuaeTtenew;

— nybaukaumua s CMU;
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— aKT 0 HECYACTHOM C/ly4yae Ha NPOU3BOACTBE;

— 3anuCb TENIEBU3MOHHbBIX MPOrpamm;

— NUCbMeHHoe obpalleHua ucTua ¢ npocbboli o coseplue-
HUU Kakoro-nnmbo aencreus;

— TMWCbMEHHbIN OTKa3 OTBETYMKA B COBEPLUEHUN AENCTBUA;

— CMpaBKa O HAa/IMYMW Y OTBETUMKA UKANBEHLEB;

— KaccoBbIN YekK;

— KOHCY/NbTauMsA CNeLmanncTa;

— 3aKJ/Il0YEHME IKCMEepPTOoB;

— C/yebHadA XxapaKTepUCTUKa;

— NPOTOKON AOPOMKHO-TPAHCMOPTHOTO NPOUCLLECTBUSA;

— KONWsA NpPUroBopa cyaa no yroJiIoBHOMY Aeny;

— KOMWS NOCTAHOB/IEHWA O NPEKPALLEHMM YFONOBHOTO Aena
no peabuanTUpyoLWMM OCHOBAHUAM;

— [0roBOp Kynan-npoaakm Uiv TOBapHbIN YeK;

— aKTbl [AO/IKHOCTHbIX /ML, OPraHoOB rOCYAapCTBEHHOro
yrnpaBAeHUsi, MECTHOrO CamoynpaBieHus, 0bLEeCcTBEHHbIX opra-
HU3aUMN;
cnpasKa M3 1e4ebHOo-NPOPUNAKTUYECKUX YUPEKOEHWNNA;

— BbINWCKa U3 nctopum 6onesHu;
cnpaBKa o0 3apaboTHOM naTe OTBETUYMKA;
[AeKnapauma 0 4oXo4ax OTBETUMKA.

Tak, Hanpumep ecn MopanbHbIA Bpes, NPUYUHEH B pe3y/ib-
TaTe HE3aKOHHOTrO OCYXKAEHWs,, TO B KayecTBe [A0Ka3aTe/bCTBa
BbICTYMaeT KOMuA onpasaaTeIbHOro NPUroBopa cyaa, ecnv Bpes
NMPUYUHEH B pe3y/ibTaTe NPOAAXKM HEKayecTBEHHOro ToBapa —
[LOrOBOP KYMAU-NPOAAXKM, TOBAPHbIMA MAN KAacCOBbIA YeK, MOoKa-
3aHMA CBUAETeNEeN, eCIn MOPabHbIN Bpen, HacTynua B pesy/b-
TaTe MOBPEXKAEHMA 340POBbA — AKT O HECYACTHOM C/lyyae Ha
NPOV3BOACTBE, MPOTOKON [AO0POXKHO-TPAHCMOPTHOrO npowucLue-
CTBUA UT. 4.
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[NaBHOW OCOBGEHHOCTbIO MpPU pPaspeLleHMN cnopa Mo yKa-
3aHHOW KaTeropuu aen byaer ABAATbCA TO, YTO ANA YAOBNETBO-
peHua TpeboBaHMA cya, AO/KEH YCTAHOBUTb BOSMOXHOCTb U A,0-
NYCTUMOCTb TaKOM KOMMNEHcauUn nNo AaHHOMY BUAY NPaBOOTHO-
WEeHMN Ha OCHOBAHWM HOPM 3aKOHOZaTeIbCTBA.

KoHTponbHbIe BONpPOCHI

1. Ha3oBMTEe HOpPMaATMBHbIE MPABOBbIE aKTbl, PEryanpyto-
LLMe BONPOChbl KOMMEHCAUMM MOPaJIbHOTO Bpeaa.

2. KaKoBO 3HayeHWA YCTaHOBJIEHME MOMEHTa NPUYMHEHUA
HPABCTBEHHbIX N PUIMUYECKMX CTPAAAHUN?

3. PackpoliTe NoHATME MOpasbHOIo Bpeaa.

4. HasoBuTe NPU3HAKU MOPANbHOro Bpeaa.

5. Kakmmu cnocobamu onpegensieTca pasmep KoOMMeHca-
UMM MOpPanbHOro Bpeaa’?

6. HasoBuTe 0cobeHHOCTM MPUMEHEHUS UCKOBOM AaBHO-
CTW NO AAaHHOW KaTeropuun aen’?

7. Kakosbl npaBuna onpegeneHnsa noacygHocTU no cno-
pam 0 KOMMNEeHCcaUMM MOpPasibHOro Bpeaa?

8. HasoBute ocobeHHOCTU onpeaeneHns npegmerta AoKa-
3bIBaHMA NO Aes1aM 0 KOMMNEeHCcaUMM MOPanbHOro Bpeaa.

9. Kakue opuamnyeckme GpaKkTbl BXOAAT B NpPeaMeT A0Ka3bl-
BaHWA MO Ae/lam 0 KOMNEHCaUUM MopaabHOro Bpeaa?

10. B Kakux ciyyasax NpUYMHEHUA Tpa*kaaHUHY PU3NYECKOoro
NI NCUXONOTMYECKOTO Bpeaa MOpPasibHbIN Bpes, Npe3toMmnpyeTca?

11. HasoBuTe cpeacTBa A0OKasblBaHMA MO AAHHOW KaTero-
pun gen.

12. Kakue gokasaTenibCTBa ANA NoATBepKAeHMA daKTa npu-
UNHEHUS HPABCTBEHHbLIX MAN GUBUYECKUX CTPadaHUA  MOryT
NnpeaocTaBNATLCA B CYA?
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